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ACTI ON NARRATI VE
TAPE 02-16, SIDE A

CHAI RVAN ROBIN TAYLOR called the Senate Judiciary Conmttee
neeting to order at 3:10 p.m in Fairbanks, Al aska. Present were
Senat or Cowdery, Senator Therriault and Chairman Tayl or.

#HB 307
HB 307- O L/ GAS EXPLORATI ON | NCENTI VE CREDI T

CHAI RMAN TAYLOR announced the first bill to be heard would be HB
307.

MR, JAY HARDENBROCK, staff to Representative Hugh Fate, thanked
Chairman Taylor and the Judiciary Committee for holding the
hearing on HB 307 in Fairbanks. Fairbanks is an area that wl|
receive benefits fromthis |egislation.

MR. HARDENBROOK expl ained HB 307 extends the sunset date for the
exploration incentive credit program This program gives a tax
i ncentive to conpanies that do exploratory drilling for petrol eum
in Al aska. The Comm ssioner of the Departnent of Natural

Resources (DNR) handl es each tax credit application on a case-by-

case basis before the credit is granted. The judgnment on whet her

or not the credit is given is based on the value of the
information to the state. This program though it has not been
used as of yet, has the potential to open up the Interior and
sever al other basins throughout the state to petroleum
expl oration.

MR. HARDENBROOK said DNR, specifically the Division of GOl and
Gas, was neutral in earlier hearings on HB 307. HB 307 had
bi parti san support in both the Senate and the House.

MR. DEAN OVEN, Executive Director, Fairbanks Econom c Devel opnent
Corporation, said it supports HB 307 for the foll ow ng reasons.

e It is good for economic growmh in the Interior.
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e It encourages responsible resource exploration.

* It helps create a positive environment for oil and gas
expl oration.

MR. JIM DODSON, Executive Vice President, Amdex Resources LLC
said Amdex filed on an exploration |license area west/sout hwest of
Fai rbanks in the Nenana Basin. Anmdex anticipates its |icense
will be issued in August or Septenber of 2002. It would like to
be in the Nenana Basin this winter shooting seismc wth the hope
of ultimately drilling sone wells in the winter of 2003 and 2004.
Wth a successful exploration project Andex will be able to
supply natural gas to the Fairbanks and Interior Al aska narkets.

MR. DODSON said HB 307 allows a conpany to take additional risk
when conducting seismc and exploratory drilling activities. |If
they have an exploration incentive credit attached to a seismc
program or an exploratory well they are nore willing to shoot
nore seismc data or drill a well deeper or possibly drill a
second or third well they would not otherwise drill. It extends
the anobunt of work they can do in a particular exploration
budget. They are highly supportive of HB 307.

CHAI RVAN TAYLOR said they shared the excitenent in the
possibilities this gas opportunity will bring for Fairbanks and
the whole Interior. He w shed Andex the best on their
expl oration venture.

MR. DODSON said they hope to reduce fuel costs to the Interior
where people are currently paying just over $10 per mllion BTU
and about $1.30 or $1.35 per gallon for heating fuel delivered to
homes. That is an expensive source of energy and Andex hopes to
| ower the cost by providing natural gas.

CHAI RVAN TAYLOR hoped Andex has a successful venture.

MR. MARK MYERS, Director, Division of Gl and Gas, was avail abl e
to answer questions.

CHAI RMAN TAYLOR asked if the Admnistration supports the
| egislation to extend the date.

MR. MYERS said the Admnistration is neutral on the |egislation.
It recognizes that the program has value and that the bill gives
di scretion to the Comm ssioner of DNR It is his understanding
that the Governor is neutral on the bill

SENATOR THERRI AULT asked how transferability of the credit would
work. According to the fiscal note, the credit may not exceed $5
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mllion per eligible project. He asked how an eligible project
woul d be defi ned.

MR. MYERS said the credit is good for royalties, rentals, taxes
and bonus bids and is transferable to other conpanies if, for
i nstance, that particular conpany doesn’'t have production at that
time or doesn’t have enough to offset bonuses or rentals. It has
not been used with this programbut it is alnost identical to the
Econom ¢ Investnent Credit (EIC) program Many of those credits
have been transferred with the EIC structure that is attached to
|l easing. It is an arrangenent between the conpanies. The credit
itself is transferable and can be used for royalties, rentals,
t axes and bonus bi ds.

SENATOR THERRI AULT asked for the definition of single project.

MR. MYERS said that is a discretionary call at this point and is
not specifically defined in regulations. An eligible project
could be a well or a group of wells. The conm ssioner |ooks at
the value of the informtion. If the area has three tightly
spaced wells, a project will probably consist of all three wells.
The strict informational value fromeach well in close proximty
woul dn’t be very high so the comm ssioner would probably type
that as one project. Regi onal seismic data mght be another
project. There is a cap of $5 mllion per project and the total
for a program can't exceed $30 mllion. The definition of
“project” is not specifically defined in either statute or
regul ati on but passes as a conmobn sense test when they see the
conpany’s proposal before them

SENATOR THERRI AULT asked if the individual applicant would nake
that pitch to DNR when subm tting an application

MR. MYERS said yes. The EIC would be approved prior to the
drilling and is based on so many dollars per foot of well or so
many dollars per line mle or square nmle of seismc

CHAI RMAN TAYLOR asked if the entire question of whether or not
the credit would be granted is totally discretionary with the
comm ssioner, it would then be up to the comm ssioner and DNR
personnel to provide the paraneters or definitions for the
proj ect question.

MR. MYERS answered yes.
SENATOR CONDERY asked if there was anyway to tighten up the issue

of discretion and whether or not it should be tightened up. He
coomented that it seens the discretion would be decided by
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regul ation and they had discussed regulation vs. statute early
that day. He asked for Chairman Taylor’s or M. Mer’s thoughts
on the matter and said he did not like the idea they could
hypothetically tax the conpanies $10 or $50. He liked to have
the things they did be tight.

CHAI RVAN TAYLOR said he was part of the group when that
| egi sl ati on was passed. At that tinme he was concerned about that
discretion but to date no one had taken advantage of it or
applied for credit.

He explained the state would receive valuable information it
woul d not have a right to otherwise. Mst of that information is
seismc, very proprietary and very inportant to the conpanies.
The conpanies are wlling to exchange that if they receive credit
in return for having devel oped a new project. They left both
sides of that issue open. They have not set paraneters on what
woul d be adequate information to be conveyed by the conpany and
yet at the sane tinme they haven't set paraneters on what woul d be
consi dered adequate for value of the project for the comm ssioner
to grant the credit.

CHAI RMAN TAYLOR said a lot of this is going to have to proceed on
a trust basis until people actually start to work and take
advantage of it. |If there is a dispute between the comm ssioner
and the conpany, sonmething that defined it would be in front of
the legislature. He thought they should hold off rather than try
to define sonmething in a vacuum

SENATOR COADERY hoped if there were any problens DNR would cone
back to the |egislature.

CHAI RVAN TAYLOR t hought they woul d have to.

SENATOR THERRI AULT asked M. Hardenbrook if Representative Fate

had |ooked at the regulations. AS 41.09.010 section (f),
referenced in the legislation, states an “eligible project, as
defined by the commi ssioner by regulation.” He asked if

Representative Fate or M. Hardenbrook | ooked at that regulatory
definition to see if it was overly stringent when drafting the
| egi sl ati on and whether that was the reason they had no takers
for this section of the statute.

MR. HARDENBROOK said he had not and that the Division of Gl and
Gas woul d be much better suited to answer the question.

MR. MYERS replied:
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Basically, the regulations under 11 AAC 89.015,
eligible project, basically describes the project nust
be described and the plan submtted under the
regul ations providing sufficient detail to determ ne
whet her proposed activity will provide data to enhance
t he state’s resource eval uati on pr ogram So,
fundanentally, it’s turned back to say that again it’'s
the value of the information and the value of the
information has to be determ ned by professionals, in
this case either geophysicists or geologists. So
there’s again a specialized skill there involved in
determining what is the value. And | think the |evel
of the credit then would be associated with the val ue
the state sees in that information.

Specifically on state owned lands the state would -
does, in fact, receive the seismc data. So it would
be primarily on private, privately or federally owned
or federal governnent |ands the state would be nost
interested in seeing — paying for an EIC on seismc
data historically because again we get the data. The
only exception to that would be if the state determ ned
that showing this data to a third party was very
inportant the state could pay for that even though it
was getting the data because there is a provision in
that for specifically showi ng that data, not giving but
showing to third parties.

On the well data, fundanentally again, on private |ands
the state would normally receive that data 25 nonths
after it’s drilled. The state would ook at it and say
it’s inportant for us to get this information earlier
than is typical. O the other thing it does if the
state pays for the information, the well cannot be put
under extended confidentiality on either private or
state lands. Those are released at 25 nonths fromthe
date of conpletion [under] normal circunstances. But
t here are ci rcunst ances in whi ch ext ended
confidentiality is granted because of the significance
of the information fromthat well to un-|eased acreage
nearby. So when credit is granted on this programthe
conpanies have to waive their right for extended
confidentiality.

So those are kind of the sidebars and issues that go

into determning sort of whether or not the value of
the information is sufficient the state will want to
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pay for it whether it wouldn't otherwise get the
i nformation.

SENATOR THERRI AULT t hanked M. Mers.
SENATOR COADERY noved HB 307 from committee w th acconpanying

fiscal note and individual recomendations. There being no
obj ection, the notion carried.
#

TAPE 02-17, SIDE A

#SCR 25
SCR 25-FISH & WLDLI FE PUBLI C TRUST/ ANl LCA SU T

CHAI RMAN TAYLOR announced the next natter before the committee
was SCR 25. The Judiciary Commttee previously held a hearing on
this resolution and noved it from comm ttee. It was returned to
the commttee for conpletion of an additional anmendnent in the
Comm ttee Substitute (CS) work draft before them

MR. WAYNE HEI MER, Fairbanks resident, said he was testifying as a
reluctant student of Alaska National Interest Lands Conservation
Act (ANILCA) history and federal takeover of fish and wildlife
managenent in Al aska.

MR. HEIMER said during the 25.4 years he worked for the Al aska
Department of Fish and Ganme (ADF&G), 1971-1997, he was primarily
a Dall sheep nmanager and researcher. He was involved in AN LCA
when the act was being drafted in the 1970's because Dall sheep
were a focus of much of the federal conservation unit |and.
Classifying Dall sheep habitat as national parks would have
excluded Dall ram hunting as a nmjor economc interest to the
state. He was asked how any given proposed boundary configuration
woul d affect Dall ram harvests. He wote several contenporary
hi story papers for professional journals on the subject during
t hose years.

MR. HEI MER expl ained that after the federal takeover of wildlife
managenment on federal |ands, Governor Hi ckel sued the federal
government for return of managenent to the state. Soneone had to
justify the harmto the state resulting from federal takeover to
establish legal standing in the State of Alaska vs. Babbitt
| awsui t . Because of previous experience with AN LCA he was
assigned to work full tinme in the area of ANILCA history and to
docunent conplications resulting from federal managenent of
Al aska’s resident wildlife. H's primary job was docunenti ng dual
managenent case histories for attachnent to the state’s |egal
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briefs.

MR. HEIMER conpiled a history of events inportant to federal
managenent issues in Al aska. This history was published as an
annotated chronology of the takeover of fish and wldlife
managenent by the federal governnent (pages 169-187) in the
Transactions of the 2" North Anerican WId Sheep Conference in
Reno, Nevada, 1999. He presented three copies of that record for
the comm ttee.

MR. HEIMER asked the legislature to pass SCR 25 and join the
| awsuit against federal takeover of Alaska s common property
resources by the federal governnent. Comon private citizens
brought the suit because the State of Alaska failed to protect
their rights as U.S. citizens and residents of Al aska. Reference
to the legislative and | egal histories of ANILCA issues in Al aska
show they have reached this point of necessity because of the
| egal actions of two nen. One is Federal District Judge H.
Russel Holland and the other is Governor Tony Know es. The
arbitrary decisions of these two nmen require that the | egislature
involve itself in protection of all Alaskans under state and
federal |aw

MR. HEIMER said reference to Judge Holland' s decision of March
30, 1994 in the Babbitt case provides evidence of his arbitrary
deci sion. Judge Holland, on pages 11 and 17, states arbitrarily
that he thought Congress intended to do things of which there is
no record. M. Heinmer said the Judge intuitively assigned intent
to Congress that Congress, particularly the Senate, did not voice
and, in fact, specifically deleted fromthe original House bill
Reference to the legislative history shows Congress clearly did
not intend for the federal governnent to take over managenent.
The Senate specifically anended federal takeover |anguage out of
the House version of ANLCA when it changed the preference
criterion for subsistence fromracial to rural. The House did
not protest. M. Heimer asked how it is possible they have
federal takeover and pressure to divide Al askans on the basis of
residence today. It resulted froman esoteric |egal point.

MR. HEI MER said legally Judge Holland could do this because of an
arcane |egal/judicial concept called “reasonable construction,”
which neans how the judge interprets the |aw Reasonabl e
construction apparently need not be congruent with history or the
text of the law, only legally reasonable.

MR. HEIMER said normally, higher courts, particularly when at

odds with legislative history, would be asked to review the
reasonabl e construction by a single judge. Judge Holland' s

SENATE JUD COW TTEE - 9- April 13, 2002



arbitrary judgnent, based on what he thought would have been
reasonable thinking by Congress with respect to enforcing a
subsi stence preference, was appeal ed. The appeal was wthin two
or three days of being heard by the Ninth Crcuit Court when the
newly elected Governor Knowl es arbitrarily decided to wthdraw
the suit and end all other appeal options.

MR. HEI MER sai d Governor Knowl es’ withdrawal of the Babbitt suit,
an el ection payoff to the Al askan Federation of Natives for their
endorsenment of his candidacy, and his failure to appeal the Katie
John case were both arbitrary decisions. Hi s decision to drop
the Babbitt case was clearly based on partisan political
consi derati ons. Hs wthdrawal of the John case was based on a

personal feeling, “in his heart.” The issues devel oping from
t hese deci sions, who shall manage and where shall they do it, and
Governor  Know es’ insistence on anmendnent of the Al aska

Constitution to conply wth Judge Holland s reasonabl e
construction of AN LCA, brought themto a divisive situation in
Al aska.

MR. HEI MER said while nost Al askans were either disinterested in
or overwhel med by the rhetoric regarding whether the state or the
federal governnent should discrimnate against the mpjority of
Al askans in order to provide a subsistence preference, sonething
beauti ful happened. More than 20 years ago, a small group of
equal ity m nded individual Al askans began the process of legally
chal I engi ng the fundanental basis of federal takeover to enforce

ANI LCA' s subsi st ence preference. That process has now cone to
fruition.

He said these individuals are real “twill pants and plaid shirt”
Al askans who believe passionately enough in the U S. and Al aska
Constitutions that they wll exhaust their personal financial
resources to assure equality. These are the same folks who

chall enged the federal governnent’'s decision that would have
forced Al aska Natives to include water in their Al aska Native
Clains Settlenment Act (ANCSA) |and selections. They won the
case. Not only did this allow Al aska Natives to select mllions
of acres of nore productive land, it also assured the state’'s
title to navigable waters. These folks are not a bunch of self-
serving, Native bashing, ideologues. They sinply hold that al
men are created equal and endowed by their Creator with certain
inalienable rights including life, liberty and the pursuit of
happi ness.

MR. HEIMER said presently these Alaskans call thenselves the
Al aska Constitutional Legal Defense Conservation Fund and they
are at law with the federal government over its abuses of the
U S Constitution because of issues stemming from federal
takeover of fish and wildlife managenent in Al aska. Plaintiffs
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in their suit include four Al askans and three nonresidents.

He said on February 4'", 2002, their suit to deternine whether
di scrimnation should be allowed at all received an encouraging
ruling from Judge H Russel Holland, the sane Federal District
Court Judge who ruled on the Babbitt and Katie John cases. Judge
Hol l and denied federal notions to sinply disnmss the case on
t echni cal gr ounds. The survi ving case ar gues t he
unconstitutionality of discrimination and is based on the 14"
Amendnent to the U S. Constitution.

No state shall make or enforce any |law which shall
abridge the privileges or imunities of citizens of the
United States; nor shall any state deprive any person
of life, liberty, or property, wthout due process of
| aw; nor deny to any person within its jurisdiction the
equal protection of the |aws.

MR. HEI MER sai d many Al askans now understand that is exactly what
the Al aska Legislature did when, at Senator Stevens’ urging, they

finalized the state subsistence law in 1978. Senat or Stevens
told the legislature that passing a state subsistence preference
| aw woul d preenpt federal subsistence lawin ANILCA. It did not,

and shortly thereafter Congress itself seens to have violated the
5" Amendnent of the U.S. Constitution, which the U S. Supreme
Court considers equivalent to the 14" Amendment where state and
f eder al matters are concerned, when it passed AN LCA s
subsi stence preference provision.

He said oddly the nost basic question, whether discrimnation is
al l owabl e under the U.S. Constitution, was never an issue for the
state. The federal governnent and the Knowl es’ Adm nistration
have opposed even asking this question. Par adoxi cally, the
state’'s lawsuits over who should manage (the Babbitt suit), and
where they should do it (the Katie John suit), if they hadn’t
been dropped by the Governor to appease Native political
interests, would have elimnated the need to ask this nost basic
questi on.

VR, HEI MER said Governor Knowmes forfeited the polite
opportunities for dignified |legal closure by dropping the Babbitt
and John suits. These arbitrary choices extended this problem by
at least ten years and raised the issue to nuch nore divisive
| evel s. Because Al aska’ s governor represents the state in court
and because Governor Knowl es chose to withdraw both the Babbitt
and John <cases from final Ilitigation, the course of the
subsi stence issue remains directed by Judge Holland s presunably
reasonabl e construction of what AN LCA should have said, even
though it contains no provisions for federal takeover. Hence it
has conme down to a handful of individual Al askan patriots to
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protect thenselves from discrimnation because their governnent
or governnments woul d not.

He said thankfully the basic question of discrimnation was not
included in the state’s argunents so it is still valid before the
Court. Under Judge Holland’s February 4" ruling, the Court will
proceed to recognition of the requests for sunmary judgnent
agai nst the federal governnment and perhaps to injunctive relief.
The outcone is wuncertain but clearly the nost obvious |egal
solution remains untested. Whatever the outcone, the decisionis
certain to be appealed. This is where the |egislature should be
i nvol ved.

VR. HEI MER said just as the governor is the state’'s
representative in legal matters, the legislature is ultimately
responsible for publicly owned trust resources |ike fish,
wildlife, tinber and water. Hence the |egislature, which has
been frustrated by the governor’s nanagenent of the state’'s
| awsuits against the federal governnment, should join this suit
i mredi atel y.

MR. HElI MER concl uded the very real prospect of a successful suit
brought by individuals apart from political interference should
enbolden the legislature to resist the Governor’'s present
political pressure to amend the Al aska Constitution before fina
| egal judicial resolution is reached.

SENATOR CONDERY said it cost a trenendous anmount of npbney to
prepare the cases up to the point when they were dropped. He
asked if anybody knew how nmuch noney had been spent up to that
date and was thrown away when the cases were dropped.

CHAI RVAN TAYLOR did not know but said it was a good question for
the Departnment of Law and the Attorney Ceneral’s Ofice to
answer .

SENATOR THERRI AULT asked where the federal notions to dismss
stood in the case M. Heiner tal ked about.

MR HEIMER said, as he understood it, that case is called

Bondurant O sen vs. The Federal Governnment. Judge Holland wl|
hear that case in Federal District Court whenever it is
schedul ed. Recently, the federal side and its friends were

directed to respond. He did not know where their argunents to
t he case stood.

CHAI RMAN TAYLOR said the issue first litigated on summary
j udgment was whether or not Bondurant O sen had any standing to
suit on that subject and they prevail ed. That had been a
critical hurdle the |egislature had never been able to surnount
in the past when it attenpted to intervene in suits brought by
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the state because only the governor had standing to represent the
state.

SENATOR THERRI AULT asked if it was the legal argunent that they
had not yet been di sadvant aged.

CHAI RVAN TAYLOR said yes, that was part of it. Now they can
certainly show the subsistence panels have acted and passed
regul ations and in fact people are participating in activities on
a discrimnatory basis.

He asked if M. Heinmer had a copy of his testinony.

MR. HEI MER said he submtted copies of what he intended to read
but his presentation was slightly different.

CHAI RVAN TAYLOR appreciated the copy and nmade it part of the
record.

SENATOR THERRI AULT appreciated the testinony. As they nove into
special session he would receive emails and public opinion
nessages (POvs) from people that only understood the enotiona
argunments being made and really did not wunderstand the
backgr ound. He thought M. Heiner’'s presentation was a concise
summary of the background.

MR. HEI MER was hopeful the additional |ong paper he presented to
t hem woul d be of assi stance.

VR. RALPH SEEKI NS, Pr esi dent, Alaska WIldlife Conservation
Associ ation (AWCA), said the AWA is a group of hunters and
fishers, all of whomare residents of the State of Al aska.

MR. SEEKINS gave the follow ng testinony. A nunber of years
earlier they had produced a couple of white papers for the
| egi slature to use in debates during special sessions. They
| ooked at the |legal argunents involved in how the State of Al aska
should proceed in trying to defend itself in the area of
sovereign rights. The first thing they did was to bifurcate the
i ssue. The issue was not subsistence because nost of the hunters
and fishers they knew in the State of Al aska do not argue with
providing fish and ganme for subsistence for those people who need
it. Wat they did not think was kosher was the fact the federa
governnment was stepping into areas of sovereign power bel onging
to the people of the State of Alaska; that is the area of
authority of the legislature of the State of Al aska.

MR, SEEKINS said they were talking about the public trust. He
gave a hypothetical situation where he was the trustee and the
three legislators had a comon ancestor who had left them a
trust. That ancestor had instructed M. Seekins to divide the
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trust incone equally anong the beneficiaries on an annual basis.

In this scenario M. Seekins explained to Senator Therriault that
his business was doing well but it had been a little slim for
Senator Taylor this |ast year. M. Seekins was going take part
of the earnings of this trust that would normally go to Senat or
Therriault and give it to Senator Taylor instead. Wre that to
occur, M. Seekins would go to jail. The cornerstone of trust |aw
says all beneficiaries have to be treated equally. The people
who established this public trust doctrine long before this
nation started understood that. It was enshrined in the US

Constitution that people had to be treated equally.

MR. SEEKINS said prior to Statehood, the federal governnent held
all of the assets of the State of Alaska in trust for the people
of the future state. When Al aska becane a state the corpus of
that trust canme to the people of the State of Alaska and the
| egi slature becane the trustee rather than the federal

gover nnent . The governor and the admnistration were not
trustees but help admnister the trust even though the
| egi slature was the trustee. The federal governnment is not a

factor in that trust.

They found a lot of U S. Supreme Court cases on the issue of
public trust. For exanple, in Baldwin vs. Mntana Fish and Gane
Comm ssion, 75% of all the Elk killed in Montana are killed on
federal property yet it is the state legislature responsible for
managi ng that asset because that asset belongs to the people of
the State of Montana. They found in the Public Trust Doctrine
every Al askan shared equally as a beneficiary. It violates the
very cornerstone of trust law to say because a person lives in a
particular zip code they get a greater share of the corpus or
earnings or benefits fromthe trust than another.

MR. SEEKINS said when the Alaska WIdlife Conservation
Associ ation | ooked at SCR 25 they said the legislature is on the
right track along with M. Bondurant and M. d sen. The
governor, for admitted political reasons, dism ssed these
| awsuits. The beneficiaries of the trust look to the |egislature
to manage the assets fairly and equally and the |egislature has
that responsibility. Their lawers told themthe |egislature has
sone liability if they do not nmnage the trust on that basis

The |l egislature can be brought to court on the grounds it failed
to protect the assets of the trust owned by the people of the
State of Al aska. They urged the legislature to take a | ook at
that advice fromattorneys who deal primarily in trust |aw

MR. SEEKINS said the docunent the Alaska WIdlife Conservation
Associ ation produced contains summaries of U S. Suprenme Court
cases and the 1976 Montana case. That case cane after Kl eppe vs.
New Mexico, the case the federal governnment wused for its
authority to manage subsistence in Al aska. He asked the

SENATE JUD COW TTEE -14- April 13, 2002



commttee to read Kl eppe vs. New Mexico and st at ed:

It says the states are the ones who determ ne who

harvests wild ganme and how they are harvested. So
their own, their own cornerstone crunbl es under careful
scrutiny. W think that the governor nmay have known

this and didn’t want these cases to go farther because
it my, he may have | ost and the people of the State of
Al aska may have won.

MR. SEEKINS said Al aska already won in the U S. Suprene Court in
1997. He read the follow ng section out of a U S. Suprene Court
decision, United States of Anerica vs. Al aska, June 19, 1997.

Justice O Conner delivered the opinion of the court and
in here she wote that several general principles
govern our analysis of the party's clains. Owner shi p
of submerged | ands, which carries with it the power to
control navigation, fishing and other public uses of

water, is an essential attribute of sovereignty. And
then she goes on to wite the nmgjority opinion on how
Al aska got that sovereignty. And, according to the

United States Suprene Court, one of the issues that’s
there is the Public Trust Doctrine. And the United
States Suprene Court has already ruled in effect that
Al aska, as part of its sovereign rights as a sovereign
entity, has the power to control fishing in its

navi gabl e waters. Yet the governor fails to defend
that and the federal governnment continues to assert
t hat . So we would also urge you to join in this

|l awsuit with M. Bondurant and M. O sen and protect
the public trust assets of the people of the State of
Al aska.

CHAI RVAN TAYLOR thanked him on behalf of the commttee for the
great effort he and others in that comunity had nade to assi st
the | egislature.

MR. TOM SCARBOURGH, Fairbanks resident, said he had been invol ved
with this issue for a long tine. He read through the packet and
found an interesting question. A dissenting opinion had asked

what mght this cost. He said that was a good question. The
guestion was not what the litigation mght cost but what it m ght
cost if they do not litigate. That may cost the state billions

plus a whole lot of its rights. That needs to be considered as
they go forward.

Al aska was singled out as no other state had been. Its sovereign
rights were renoved and federal managenent had taken over.
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Al aska is one of 37 western states that were brought into the
Uni on under the Equal Footing Doctrine. Wth that cane the
sovereign right to manage their natural resources.

MR, SCARBOURGH submtted a |letter he had witten to the editor of
the Fairbanks Daily News M nor concerning deception by Governor
Knowl es dated Novenber 17'", 1997 for the record. He read the
fol | ow ng.

On Cctober 31, 1997, Governor Know es filed an appea
with the US. Supreme Court charging the federa
government with breaking the oil royalty provision of
the Al aska Statehood Act.

But how valid is such a claim when the sane state
Adm nistration is willing to choose which of the public
trust responsibilities it wishes to ignore or support?

The Adm nistration uses sonme high sounding, but very
true, rhetoric. Attorney GCeneral Bruce Botel ho wote
in his appeal: ‘Fewer agreenents are of greater nonent
in the annals of the Nation than the conpact by which a
State gains adm ssion to the Union. This case presents
basic questions concerning the constitution and
enforceability of Statehood Conpacts and whether they
are equally binding on the United States.’

That issue is before us, right?

Because the Governor’s intent so politically focused on
just the oil resources value, he purposely ignores the
nost inportant constitutional equal footing provision
as it applies to the Subnmerged Lands Act, which is also
provi sion of the Statehood Conpact.

MR. SCARBOURGH said elected legislators are the trustees. It is
spelled out very clearly in the witten record excerpts from
Putting the Public Trust Doctrine to Wirk. (Prepared by: Coastal

States Organization, Inc.) They took an oath of office to uphold
the Constitution of the State of Al aska, which includes their

responsibilities as trustees. He thought they could be held
responsible and derelict in their duties if they were to do
anything other than file the proper action in federal court,

whether they join the Bondurant O sen suit or take separate
action.

CHAI RVAN TAYLOR commended him on the years of effort he had put
forward on this issue.

SENATOR THERRI AULT said M. Scarbourgh nentioned an information
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statenent in the packet. There is a quote with no name on it and
there is a nanme attached to all the other public opinion
nessages. He asked if Chairman Taylor or his staff knew who it
came from

CHAI RVAN TAYLOR said at the top it said Alaska House Mnority
Commttee Report. He said it should have a nanme on it.

MR. LYNN LEVENGOOD, Fairbanks resident, supported SCR 25. It is
the cl osest piece of legislation to frane the issue needing to be
addressed by the State of Al aska the boundary in the sovereign
rel ati onship between the state and the federal governnent.

MR, LEVENGOOD said the U S. Suprenme Court decision, U S. vs.
State of California, 1947, held that the federal governnent had
the paramount rights in and sole domnion and power over
navi gable waters, subnerged lands and the resources therein
seaward of the ordinary low water mark. That is how the federa
government is currently interpreting AN LCA In 1953 Congress,
overwhelned by the state’'s reaction to that Suprene Court
deci sion, passed the Subnerged Lands Act. The Subnerged Lands
Act undid what the U S. Suprene Court had done in 1947. The
states retained ownership and title to the subnerged |ands, the
wat er colum and the natural resources therein.

MR, LEVENGOOD said lands were held in trust by the federal
government for future Al askans prior to state ownership. Al aska
becane a state after the Submerged Lands Act was passed.
Al aska’s Statehood Act expressly provides that the Subnerged
Lands Act applied to the State of Alaska. That was litigated in
the Di nkum Sands case (United States v. Alaska, No. 84 Oiginal)
when Suprene Court Justice O Connor held that the Al aska
St at ehood Act does expressly provide that the Subnerged Lands Act
applies to Alaska providing state sovereignty over subnerged
| ands. An essential attribute of the sovereignty of the State of
Alaska is the power to control navigation, fishing and other
public uses of water.

MR. LEVENGOOD expl ai ned the foll ow ng.

A 1992 case, New York vs. United States, another recent
U S. Supreme Court case, said very inportantly that if
a power is an attribute in state sovereignty it is
necessarily a power that the U S. Constitution has not
conferred on Congress. And the constitutional
authority of Congress cannot be expanded - expanded or
contracted by the consent of a governnental unit whose
dormain is thereby narrow, whether the unit is executive
branch or the state. Wat that says in |laynman’s terns
is that no state can by a vote of the people, by a vote
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of its legislature or by a consent of t he
adm ni strative branch expand or contract t he
sovereignty of that state vis-a-vis the sovereignty of
the federal governnent.

Wiy is that inportant in this time in this state in
this place? And the answer is there’'s people that are
spendi ng hundreds of thousands of dollars trying to
pull the wool over the citizens of the State of Al aska
to say we need to vote whether to change our
Constitution. Senators, whether we vote is absolutely
i mmat eri al . Al askans cannot expand or contract their
sovereign authority. This is an issue that is a
constitutional issue of divide between the sovereignty
of the State of Al aska and the sovereignty of the U.S.
federal governnment and it can only be decided by the
U S. Suprene Court.

VR. LEVENGOOD said the trust relationship is where the
| egi sl ature gets its standing to raise this issue. The political
i ssue, the powers of state governnent vs. the powers of the
federal governnment, only the Attorney General of the state can
bring that issue up to the Suprene Court. However the trustees
have standing to bring trust issues before the Suprene Court and
chall enge the wusurpation of Alaskan trust resources by the
federal governnent.

Two things have happened since the last suit was filed.

e Previous suit was brought by individual |egislators as
i ndi vidual citizens. They were naned as plaintiffs. They
were not nanmed as trustees. The Public Trust Doctrine was
not plead for standing in that case.

e Very inportantly the final regulations of the federal
governnment had not been inplenented, so there was not a
usurpation by the federal government over the sovereign
trust resources. Now there are federal regulations for both
hunting and in marine waters allocating the trust resources
of the State of Al aska.

MR. LEVENGOOD said the federal governnment has no title to these
assets. It is clear in the Submerged Lands Act and the Statehood
Conmpact that Alaska holds title to the wildlife. Only the
trustees of that resource can allocate it. Kleppe vs. New Mexico
does give the power to the federal governnent to protect
endangered resources. They can use the power of the federal
government to protect resources. There is not and has not been a
case that allows the federal governnent to allocate a resource
for which they do not have title.

He said the federal governnent does not have title to Al aska’s
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wildlife, therefore under trust law they can’t allocate it. The
| egislature is the trustee for all the people in conmon. The
Al aska Constitution nmakes that resource a trust asset and nekes
the legislature the trustee of that trust.

MR. LEVENGOOD urged them to pass SCR 25 and do everything they
can to join the Bondurant O sen suit or file another original
suit directly to the U S. Suprene Court. If they choose not to
join the current suit in District Court, an original action can
be filed in the US. Suprene Court based on the sovereignty
between the United States and State rights.

CHAI RMAN TAYLOR asked if as trustees they could file direct
action to the U S. Suprene Court.

MR. LEVENGOOD said he had not researched that. The cause of
action can be brought. He did not know whether the |egislature
could bring suit wthout going through the Attorney General’s
O fice because that is the governnment of the State of Al aska.

CHAI RVAN TAYLOR said at |least they could file an original action
in the District Court or join with the Bondurant O sen case
already on trial with the District Court.

MR. LEVENGOOD sai d absol utely.

MVR. DALE  BONDURANT, Al aska Constitution Legal Def ense
Conservation Fund Inc., appreciated the conmttees concern over
the i ssue and st at ed:

| fully support SCR 25 as a responsible resolution to
protect the public trust common properties of fish and
wildlife and water resources for all beneficiaries,
both now and in the future. I’ma 75 year citizen of
the United States and only a 55 year resident of the
State of Al aska.

|’ ve been involved in several very inportant cases. |
started in 1977 and sued the federal governnment over
reasonabl e access over all waters of the state. The
| egi sl ature then passed a law that said all waters in
the State of Al aska were public waters.

W also fought in the Gul kana Case (Al aska vs. United
States, 1986). W had to drag the state into that and
we figure we won several hundred thousand mles of
navi gabl e waters and we got, under the Subnerged Lands
Act, title to them and nanagenent authority of all the
resources on the Subnmerged Lands Act and on the
subnerged | ands thenselves. W got title to the gas,
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oil and mneral resources in the navigable waters
t hensel ves. W got managenent authority over all the
fish. They don’t stop and say just fish, they say
clans, crabs, shrinp and so forth and all marine plant
and animal life.

W have had a hard time of getting the state to back
that up but we won it by showing that Al aska did not
have a history of navigability like the United States
did so we got a change in which they said
susceptibility to navigability. So we won that case.

We fought in the MDowell case - MDowell vs. State
1989 - which says that there's several jurisdictions
that were struck down when they tried to make the
regul ati ons that governed fishing and hunting and that
you couldn't base it on where you |ived.

The first and only adoption of a public individual
rights in our Constitution was adopted in the first
Constitutional Convention and it was called the
Privilege and Immunity Cause. And that Privilege and
I munity C ause has been expanded to several anendnents
to show that the privilege and inmunity from one state,
the people of one state have the sane privileges and
immunities as the people of the other states.

Another thing that | think we should realize that
Al aska is unique in the fact that they not only own and
have title to the navigable waters but they also have
managenent authority and title to all ground and
surface waters. There is a part of the Subnerged Lands
Act that a | ot people [tape change]...

TAPE 02-17, SIDE B

VMR, BONDURANT conti nued:

and it says all states west of the 96'" meridian
have these special rights.

So there’s a lot of things that |I could bring up. I
appreciate the testinony that you received from
Fai r banks peopl e. And there is one thing; that we're
not going to give up this right. W'’re going to fight
this battle and they mght as well admt to it.
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One of them quoted the fact that we can’t do this by
popul ar vote. Wl |l Judge Robert Bork, who is up for
appointnment in the U S. Suprene Court stated, and he
referred to the Privilege and Inmunity C ause, he said
that is one Constitutional Doctrine which states that
you cannot take an individual’s rights and put it up
for a popular vote. So this vote that the governor
wants to have and all this propaganda that they’ ve been
further pushing along is a waste of tine. Because if
they do this and there’s any attenpt to do it, and
joined by the legislature or whatever, we’'re going to
file a restraining order against it and get it stopped.

| made a broad analysis of the Alaska and U S
Constitution Doctrines that are affected by the
application of a discrimnatory prescribed subsistence
users. Results are as follow.

e« The Alaska Constitution: 22 sections are
vi ol ated and 57 points are corrupted.

e The U S. Constitution: 8 sections are violated
and 40 points are corrupted.

MR.  BONDURANT concluded that there would be a total of 30
sections of the Alaska and U S Constitutions that would be
violated by this and 97 points that would be corrupted. He said
he sent copies of this to Judiciary Comm ttee nenbers.

CHAI RMAN TAYLOR thanked M. Bondurant for his great service to
the state over the years in protecting and preserving the rights
of all Al askans.

MR, DOUG | SACCSON said he was a North Pole City Councilman but
was not speaking on behalf of the council. He said this is a
concern to many individuals in the North Pole area. It appeared
they are coming to a critical time in our state and in our gl obal
comunities.

It seenms to be that we are approaching a tinme where
there are three Al askas. There’s Alaska for the
federal government and perhaps that’s the lion’s share.
Then there’s the Alaska owned by the Native
Corporations and such and that is a nuch |arger share.
Then the rest of Al aska, which belongs to the remai nder
of us. Perhaps people are feeling that it’s comng to
a head and perhaps to a war. W are at a war of words
ri ght now but, never the less, enotions are tight.

MR. | SACCSON encouraged them to pursue SCR 25. They need to
establish the Constitutional basis for state sovereignty and in
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the process establish one state and one people. They have one
| egi sl ature, one governor, one Constitution but they don’t have
just one defining legal way to address issues relating to state

sovereignty and the nmanagenent of its resources. Per haps by
pursuing this action they will be closer to that and it m ght
| essen the tensions between people because they wll have

sonmething to interpret |laws and manage resources in a unified
way.

SENATOR COADERY said the people in Anchorage had recently voted
in favor of placing a constitutional anmendnent on the ballot for
a vote of the people on rural preference for subsistence. He had
been interviewed by his newspaper in Anchorage and had said
sonething simlar to what M. |saccson had said. Senator Cowdery
t hought that vote had said people want a |egal definition. It
didn't say they want unequal treatnent. Sone people had
interpreted it to nean they want a rural preference. He asked M.
| saccson if he thought the vote in Anchorage neant the majority
of the people want a | egal definition.

MR. | SACCSON said the people just want to have one basis for
interpreting rather than the federal interpretation of the State
Constitution, which seens to be at odds. “And who then has
priority? At this nonent it seens that the federal governnent
has priority and so all those who can go to the nmmin power
source, as it were, are magrating in that direction and in the
process dividing the state and ripping it up in a way that
doesn’t need to be there.”

SENATOR THERRI AULT asked if there had been discussion at the
North Pole City Council |evel on whether the council should weigh
in on this issue. He believed the forces could stanpede them
into a quick political decision

MR. | SACCSON answer ed no.
SENATOR THERRI AULT said he did not know how to interpret the vote

i n Anchor age. It did not nean should they deal with the issue;
it was always what was the best way to deal with the issue. Many
people wanted it dealt with only as they saw it. He thought

peopl e could have gone to the ballot and voted yes neaning they
wanted it solved their way. Now it was being portrayed as the
voters wanting it solved it a particul ar way.

SENATOR COADERY said people want a legal definition, not a bias
definition.

MR. HERMAN E. FANDEL, Soldotna resident, thanked the commttee
for its tinme. He was a 35 year resident of Al aska and he and his
famly are sone of the majority of Al askans being discrimnated
against by allowing their fish and gane to be taken away. That
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was where it | ooked |ike they were headed.

MR. FANDEL felt that Governor Know es had betrayed the mgjority
of Al askans by disbanding the |awsuit. He agreed with M.
Seekins and M. Bondurant and encouraged the conmittee to give
serious thought to supporting the lawsuit M. Bondurant and the
Al aska Constitution Legal Defense Conservation Fund Inc. had on
the table. The suit was a wi nner and he wanted to see it carried
through the U S. Suprenme Court. It is the only way all Al askans
can w n.

MR. DON JOHNSON, Sol dotna resident, thanked the Senate Judiciary
Commttee for addressing the subject. He was 100% in favor of
the Legislative Council joining this |awsuit. If it had been
done ten or twenty years earlier it would have kept themfromthe
ness they are in now.

MR. JOHNSON t hought the vote in Anchorage was people acting out
of frustration on the issue because they really did not know
exactly what is going on. They are not privy to a lot of
i nformation.

It is not an issue that can be voted on. The issue is Ilike
trying to vote away sonebody’s right to vote. They can’'t go into
a state and say you have a right to vote if you are rural and you
don’t have a right to vote if you' re not rural. It is an issue
t hat shoul d have been taken up a long tinme ago by the | egislature
because they have the trust duty of the resources in Al aska. He
did not believe a vote would settle anything because, as M.
Bondurant had stated, it would just initiate another |awsuit that
woul d prevent the vote from happening and then it would just go
into the courts again.

MR,  JOHNSON requested the legislature fund noney for M.
Bondurant’s lawsuit, 100% of which is being carried by the
public. He and a | ot of |ocal organizations had donated noney to
that suit. It is nothing conpared to the anmount of nobney the
state will lose if this litigation isn't successfully carried out
in favor of Al aska.

MR. JOHNSON estimated the subsistence environment the federal
government envi sioned woul d devastate a billion dollar sport and
comercial fishery econony in Cook Inlet alone. The limts on
the areas of access comng up will never support thenselves. The
subsi stence goals of the federal governnent are not realistic.
They will probably cause the sane types of results that occurred
in the | ower 48 when inplenmented. Most of the places the federal
governnment starts nmanaging end up with the natural resources
bei ng depleted to | evel s no one could survive on.

MR, JOHNSON supported the legislature initiating a lawsuit or
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joining M. Bondurant. He asked any legislator that voted
against SCR 25 to explain how they are defining Al aska's
Constitution. The legislature swore to support the Conmon Use
Clause in the Constitution, which specifically states each
resident in the state is to receive an equal share of the

resour ces. Were they to vote against this type of action it
woul d say they really did not believe in what they said they did
believe in. He thought that would open the legislature up for

possible litigation in the future.

Wth statehood, the federal governnent gave up its authority to
manage any fish and wildlife resource within the state. The
probl em began in the 70's and is comng to a head because the
federal government is comng in and attenpting to force Al aska to

change its Constitution. The federal governnent has to change
its approach or the State of Alaska has to anend its Constitution
in nore than one |ocation. Both the federal and the state

Constitutions are wapped up together on this issue. To inflict
a rural priority is a rather sinplistic solution and would
initiate one lawsuit after the next and cost mllions of dollars
for litigation.

MR, JOHNSON said they might lose a billion dollars a year in Cook
Inlet and possibly tens of billions of dollars annually in the
State of Al aska and naybe, in the future, hundreds of billions of
dol | ars. The legislature could not overspend in resolving this
i ssue because the long termeffect is unbelievable.

MR. DONALD WESTLUND, Ketchi kan resident, agreed with the previous
speakers. He suggested the legislature look at joining the
| awsui t .

MR. WESTLUND said according to the Alaska statistics in the 2000
census there were approxi mately 100,000 Al aska Natives. He said
he was not bashi ng anybody but wanted to show what was wong and
why the Al aska Federation of Natives should join the |egislature
intrying to get this resolved instead of trying to be as greedy
as they are showng thenselves to be. Natives received 44
mllion square acres of |and. Dividing that by the 100,000
Natives results in approxinmately 440 square acres per Al aska
Native of private |land they can go out and hunt on. |[If they have
an average household of three that is 1320 square acres,
approximately 2.2 sections of |and, per household. A section of
| and equal s 640 acres.

MR. WESTLUND said the |argest section of state |and in Southeast
Al aska is around Haines. There is very little around Ketchikan
or Juneau. He lived about 15 mles north of Ketchikan and was

considered an urbanite. The town of Saxton, which is
approximately three mles outside the city limts of Ketchikan
is considered a rural community. He had nowhere to go hunting
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and they will have it all.

MR. VESTLUND said the only way to solve this was a ruling by the
hi ghest court. He was not in favor of changing the state
Constitution. He asked Chairman Taylor for copies of the witten
testinmony fromthe speakers.

CHAI RVAN TAYLOR said that would not be a problem

MR, WESTLUND was trying to show the inequity of how nuch actual
|l and certain people have the express privilege of hunting on
because they own it and everybody else is dependent on the
federal |ands around them

MR. SEEKINS interpreted the vote in Anchorage as people wanting
finality. He and Senator Cowdery had been carpenters and
carpenters always start at the foundation and build up. They had
tried to build this issue fromthe roof dowmn. The foundation was
whose | aws apply.

He was one of seven children and they didn't have a bed for
everybody. He and his ol der brother shared a bed and there was a
line right down the mddle with sovereign territory on both
si des. Occasionally soneone tried to intrude into another’s
sovereign territory and expand their area. They had to call in
their Supreme Court. Their nom had to cone in and redefine that
boundary. That is where they are with this issue. That is what
peopl e see w thout understanding exactly what they see. They
want finality and the quickest way to get there is through the
U S. Suprene Court. The U.S. Suprene Court had said this is a
very delicate sovereignty question and they are the ones who
provi de the answers. They need to know whose rule they nust play
by and then play by that rule and get rid of the issue.

SENATOR COWDERY noved CSSCR 25 (JUD) out of conmittee wth
i ndi vi dual reconmendat i ons. There being no objection the

resol uti on was so noved.
#

The neeting was adjourned at 4:35 p. m
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