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ACTI ON NARRATI VE
TAPE 02-05, SIDE A

CHAI RVAN ROBIN TAYLOR called the Senate Judiciary Conmttee
neeting to order at 1:42 p.m Present were Senator Cowdery,
Senator Therriault and Chairman Taylor. Senator Ellis arrived at
1:45 p.m and Senator Donley arrived at 2:10 p.m The first
order of business was SB 273.

#SB 273

SB 273- EXTEND BOARD OF GOVERNORS OF AK BAR ASSN

M5. PAT DAVIDSON, Legislative Auditor, said in accordance wth
statutes Legislative Budget and Audit conducted a sunset audit of
the Board of Governors of the Al aska Bar Association (Bar). The
conclusion they reached was the Bar 1is functioning and is

providing qualified applicants for licensure to the State of
Al aska. They found the Bar is working generally in an efficient
and effective manner. Therefore they recommend the |egislature

extend the term nation date of the Bar until June 2006.

V5. DAVI DSON said they nmade a coupl e of recommendations. But she
did not think they are of inport that it wuld affect the
extension date of the Bar at all.

CHAI RMAN TAYLOR said as wusual her departnent had done an
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excell ent job and he thanked her and her staff for the quality of
wor k he had seen over the |ast several years.

SENATOR THERRI AULT said a concern had been expressed to him over
whet her the Bar should conduct itself nore like a board and
comm ssion. He asked if that was sonmething that she reviewed or
heard about.

MS. DAVI DSON said one of the questions that had conme up was the
fact that the Bar Association does act nore independently wth
regard to its budget than nost Executive Branch Boards and
Commi ssions. They did a little research on that. She said she
was not an attorney and could not succinctly put the argunent.
It has to do with the Al aska Constitution providing the court
systemw th certain powers and duties to admnister itself. This
Bar Association function conmes under that. It is by court rule
that the fees are paid the way they are. So the Supreme Court is
the adm nistering body of the Bar Association. She expected an
attorney could give them a nore succinct explanation of that but
it has to do with it being wapped up in what the Constitution
gives the Suprenme Court in terns of ability and then it goes into
the court rules.

SENATOR THERRI AULT said the court systemis a separate branch of
government but the legislature still budget for them He said he
did not believe even in the budget they pass for the court system
that the Bar function is a subset in that budget. He believed it
appear ed nowhere.

M5. DAVIDSON said that was true. Wiile the court system budget
itself does go through the |egislative process this one does not.
It is not included in the court systenis budget. For all intents
and purposes it is off budget.

SENATOR THERRI AULT said there was sonme question of whether that
is what it should be.

M5. DEBORAH O REGAN, Executive Director, Al aska Bar Association
said it is correct that the Bar is under the judicial branch of

the governnment. It is correct that they do not find themin the
court system budget because the Bar Association receives no state
fundi ng what soever. All the funding for the Bar Association

cones from bar nenber dues, adm ssion fees, sem nar fees and that
kind of thing. Al the noney is privately raised. They have not
recei ved any noney fromthe state since 1986 when the |l egislature
| ast gave them some funding for the public nmenbers on the board.
There are three public nenbers on the board that are appointed by
t he governor and the Bar Association does pay for the travel and

SENATE JUD COW TTEE -4- February 20, 2002



per diem for those public nenbers.

SENATOR THERRI AULT said in the current statute all boards and
comi ssi ons have to be self-funding basically and they do that by
raising licensing fees. Those nonies do cone into the state and
they have to be appropriated back out for that function. In
addi tion, boards and |icensing comm ssions have to nmake sure they
are not overcharging. There is a function so that if they raise
nore noney than it takes to performthe function then the fees go
down the next year. Part of the question he had heard was
whet her that same nmechanism is available to attorneys that pay
the Bar fee and if not why not.

M5. O REGAN said the Al aska Bar Act Statute does give the board
the power and the duties to set the budget for the Bar

Associ ation and to expend noney. She thought because they are
not a state agency but rather an instrunentality of the state
they don’'t have the sane requirenments as all of the state

agencies because they are not a state agency they are an
instrunentality of the state under Al aska Statute.

M5. MAURI LONG President, Al aska Bar Associ ation, apol ogized for
her late arrival. She said she heard a good part and thought M.
O Regan had answered well. She said they are not responsible for
setting thenselves up but did not hear the question initially so
was not sure if there was anything she could add. She said if
t hey had specific questions she woul d be happy to answer them

MR. STEVE CONN, Executive Director, Alaska Public Interest
Research Group (AKPIRG, said the testinony he would share with
the coomttee was created and is being comunicated to them by a
subset of their operation, Barbara WIllians, who is the President
of Alaska Injured Wirkers Alliance. She provides representation
of a voluntary and lay nature to injured workers engaged in
wor kers conpensation hearings in both admnistrative and court
hearings. He said he would be speaking as if he were her.

MR. CONN expl ai ned these hundreds of workers, including one that
she was working with at that mnute, cannot find representation
because only a handful of attorneys take workers conpensation
cases. Sonme of these people suffer not only from the physical
disability but also from nental illness. Alnmost all these
injured workers confront |licensed Al askan attorneys on the other
side. She asked the Bar repeatedly to spot check hearings where
attorneys represent one side but not the other to see if ethical
viol ations or other unusual or overbearing conduct occurs. She
did not seek attendance at every hearing but spot-checking. The
Bar refuses saying that its budget is insufficient and people

SENATE JUD COW TTEE - 5- February 20, 2002



| i ke these should file ethics conplaints. These clients cannot
tell when ethical violations occur.

He said the Legislative Audit encourages the Bar to nake sure

| awyers on the referral list are qualified. But what it doesn’'t
mention is that many of the people who call the |lawers on the
list to whom they are referred are turned down. He said M.

WIllians knows this is the case with workers conpensati on cases.
There is really only one attorney on the list. Al the private
attorneys refer injured workers to her. He noted that on page 21
where they have the statistics, 320 people, and sonething close
to that each and every year, sought referrals for workers
conpensation in 2001. He asked where they went and who hel ped
them The Bar does not follow up to discover how many referrals

actually took place and what service was received. I n other
words there is no quality or consumer evaluation except when it
cones in the formof an ethics conplaint. The referral process

beconmes nere w ndow dressi ng.

MR. CONN said Ms. WIIlians concluded by urging them to nandate
eval uation fromthe consuner perspective of the referral process.
She urged them to nmandate spot checks by the ethics staff of the
board the admnistrative and judicial hearings where |icensed
attorneys cone up against un-represented working people. He
urged them to seek an anendnent to the conposition of the Bar
Associ ation to include not just any public nmenber but one who is
famliar with the nmsses of people who nust either be un-
represented or hel ped by a volunteer. She thanked the conmttee.

CHAI RVAN TAYLOR asked M. Conn to carry his words back to M.
WIIlians. He said the bill is before them and it is probably
because it is a target of opportunity to criticize the Bar who at
| east tries to have sone level of referrals. The true villain in
this process is the legislature. The last tine they did one of
those group grope operations where they brought in the enployers
and all the unions, they sat down and cut a deal that basically
sold the injured workers of our state right down the river.
Sadly what happened is an attorney cannot charge an attorney’s
fee to a workers conpensation client. That fee can only be paid
by the W rkers Conpensation Board. The Wbrkers Conpensation
Board has been set up with a schedule of paynents and fees and so
on that nakes it al nost inpossible for anyone to represent folks
in the workers conpensation field and make noney doing it. \Wat
t hey probably ought to do in the legislature is mandate that all
doctors in the state have to do appendectomes for free and we
wi |l see how many appendectom es get done too. They won't do it
ei t her.
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CHAI RVAN TAYLOR said the real problemis right here in Juneau and
he woul d be happy to work with anyone who wi shes to address that
problem and take it on. But the forces allied against them cone
both from the private sector and the union sector. They felt
they made the best deal they could and they don’t want to open
that can of worns without recreating that entire task force and
spendi ng a couple of years to do it.

He said Ms. WIllianms is absolutely correct in her frustration

He said as an attorney who has not done workers conpensation work
for many years, he continually finds hinself referring people to
Chancy Crofts office in Anchorage in the hope he may be able to
find tinme to help them He is one of the only ones Chairnman

Tayl or knew of doing the work. It is a very frustrating thing
and he believes the Bar probably shares the level of frustration
that Ms. WIlianms tal ked about. | f sonebody can find a third
party negligence growi ng out of a workers conpensation case they
will usually find sonmebody that will take the case in the hopes

they can then seek subrogation against the third party defendant
and actually get sone |evel of conpensation for the anount of
wor k they have done. In Al aska today very few people are wlling
to work for nothing and that is about what it amounts to when you
take on a workers conpensation case. He said he appreciated Ms.
WIllians’ coments very nuch and M. Conn taking the tine to
bring them before the commttee.

MR. CONN said he would return to the office and share Chairnan
Tayl or’s thoughts with her.

CHAI RVAN TAYLOR said if M. Conn can find support for that effort
he pledged to himthat he would help lead that attack because it
desperately needs to be done. The injured workers of Al aska are
not being taken care of. He said he guaranteed when workers go
into a court room the insurance industry has the best attorneys
noney can buy standing there beating the heck out of them and
doi ng video tapes of them and all kinds of other things and they
have a whol e cadre of doctors that in his opinion are little nore
than prostitutes for the insurance industry. There is
| egi sl ati on pending for that because of the notorious reputation
that many of these doctors have. They always seemto show up at
wor kers conpensation hearings and they can never find that the
wor ker was ever injured and they just happen to be naking
t housands and thousands of dollars every year off the insurance
i ndustry. Chairman Taylor said it is a major problem and one he
woul d be happy to work on. He believed many others around the
| egislature felt as he does and would be willing to work with
themon it. He told M. Conn if he wants to take this one on it
is an 800-pound gorill a.
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SENATOR CONDERY made a motion to nove SB 273 to the next
commttee of referral with individual reconmmendations. He asked

for unani nous consent. There being no objection, the notion
carried.

#

#HB 40

HB 40- REVOKE DRIVER' S LI C. FOR FATAL ACCI DENT

V. ANNE CARPENETI , Assistant Attorney Ceneral, Cri m nal
Di vi sion, Departnent of Law (DOL), said HB 40 addresses a probl em
that does not arise very often but when it does it creates a
serious public safety problem It also can create a lot of
anguish in the famly of victinse who are killed in autonobile
acci dents.

She described the situation when a notor vehicle accident is
caused by a person who violates a traffic | aw but does not commt
a crime but non-the less a death is caused. HB 40 addresses this
situation by requiring the court to revoke the driving privileges
for one year of a person who is convicted of violating a traffic
|l aw and the violation was a significant contributing cause of an
accident resulting in the death of another person.

M5. CARPENETI explained that specifically before this license
revocation can occur:

* First a judge nust find beyond a reasonabl e doubt that the
person conmitted the traffic violation.

* Then by clear and convincing evidence the court nust find;
o The person was operating the notor vehicle that was
involved in the accident.
o The accident caused the death of another person.
o The violation of the traffic law was a significant
contributing factor in causing the accident and deat h.

She said the bill does allow a court to consider a request by the
driver for Ilimted driving privileges. If the person can
establish that his or her ability to earn a living would be
severally inpaired by loss of driving privileges the court can
issue a limted license for that purpose. |In the House Judiciary
Comm ttee they added another possibility for a limted |icense.
If the person can establish that his or her ability would be
severely inpaired to give assistance as a primary care giver to
anot her person who is disabled the court could entertain a
request for alimted |icense.
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MS. CARPENETI said when people drive in an unsafe way even if
they do not conmit a crinme but cause the death of another person
their privilege to drive should be revoked to protect other
drivers on the road, their passengers and people walking on
roads.

CHAI RVAN TAYLOR explained he did not have a problem with the
thrust of the bill. It was again a mandatory m ni num which he
al ways opposed in the court system because he thought nmandatory
m ni nuns becone the sentence. For exanple they have a three-day
mandatory mnimum on drunk driving so what does every single
drunk driver get, three days. He said it is called mandatory
m ni mrum but judges never seemto read the word mninmum  They do
not give |onger sentences because they get scared as soon as they
pop sonebody for ten or fifteen days on a first offense every
public defender is going to make «certain that they are
disqualified from ever doing a drunk driver case. Public
def enders probably should act on the behalf of their client. He
said these things sound like they are sonmewhat discretionary
within the law but once they establish these parameters of
mandat ory revocation they beconme the only revocation. He said he
was concerned about that aspect of it.

CHAI RMVAN TAYLOR gave an exanple of the other aspect that
concerned him A single nom conmuting honme from work has picked

both her kids up. She slides on the ice and has a one-car
accident. She doesn’t inpact anyone else. The car flips around
a couple of times and one of the children is killed. Now she

just lost one of her children and on top of that sonebody is
going to say she had been driving to fast for road conditions or
what ever because every officer that shows up at a weck site
feels conmpelled to find some violation for the weck having
occurred. Accidents don’t happen anynore it was because you
viol ated something. He asked if they would suspend her driver’s
license for one year when she has already lost a child in this
process. He said he was not tal king about some drunk driver or
soneone that is negligently driving and killing sonme stranger.

M5. CARPENETI said that was correct, if she was driving drunk
they could revoke her license for that reason. She said she did
share his frustration about mandatory m ninmuns. She thought it
was shocking that everybody who is convicted goes to jail for
t hree days because drunk driving cases can be really varied. She
said in a sense this was not a mandatory m ni num because there is
no range. It is a mandatory one-year. They don’t range from
one to five years it’s a one-year revocation

M5. CARPENETI said the person Chairman Taylor was tal king about
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would have to be convicted and proven to have violated the
traffic ordinance beyond a reasonable doubt by a court. She
woul d be given a court appointed council and a jury trial in the
endeavor to determ ne whether or not she was quilty of the
traffic violation. Then the court would have to find by clear
and convinci ng evidence that whatever violation she was convi cted
of was a significant contributing factor to the death of her

child. Ms. Carpeneti wunderstood that would be a terrible
situation for any person to be in but maybe she should not be
driving her other child who is still alive.

CHAI RVAN TAYLOR said you are going to keep her off the road for
one year. That is what you are going to do.

M5. CARPENETI said under the circunstances but the court has to
junp through nmany hoops before it can cone to that determ nation

By the possibility of a driver’s license |oss she would have the
right to court appointed counsel and a trial by jury and sone of
the ot her guarantees attended on a crimnal case.

CHAI RMAN TAYLOR said he did not think the commttee had any
concerns or objections to the 25 year old doing a 100 nph down
the den H ghway and crossing the neridian or sonething. I n
those instances the prosecutors office, our district attorney
woul d normal ly be chargi ng negligent hom cide, seeking a felony
charge and sone serious tinme in jail. He said as far as he knew
our people are not reluctant to do that. This person is
distracted for a nonment and instead of stopping on the yellow
| ight has gone on through it and t-boned sonebody in the mddle
of an intersection. Accidents do happen and yes there may have
been a violation but in this instance all you need prove is any
violation of any traffic | aw.

M5. CARPENETI said it would have to be a noving violation.

CHAI RVAN TAYLOR said those are his concerns it is not that he
does not support the concept, he does. He thought it was
probably another tool in the toolbox that they may need but he
had those concerns and appreci ated her answers.

SENATOR THERRI AULT said he appreciated Chairman Taylor’s stated
concerns because he had a lot of the same ones. Acci dents do
happen but the person who puts the pedal to the netal, that is
not an accident, that is a choice. The person that drinks too
much has nmade a choice. The person that is spinning his wheels
and doing the brodies, that is a choice. He said the scenario
that Chairman Taylor laid out is one, and there are others, where
this is just going too far.
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SENATOR THERRI AULT said |ast year Representative Fate and
Representative Coghill and hinself nmet wth a group of
constituents in his district that live out on Chena Hot Springs
Road. They expressed a lot of concern with the fact that the
privilege on our highways was so often used as a club to try and
shape the actions of the public. It is little consolation to
t hem when you say, we have not taken away your right to travel
about the conmmunity when it is 40 below zero and you |ive out at
40-m |l e Chena Hot Springs Road. If they cannot drive their car
you have taken away their access, their ability, because many
times they can not even go to a neighbor next door because the
nei ghbor is maybe a mle away. He had concerns over the need for
the | egislation.

M5. CARPENETI said it was brought to their attention by people
who have | ost | oved ones under these circunstances. For exanple
where the driver of a car had fallen asleep. This is a really
common problemnot only in Al aska but throughout the country. It
is a common driving problemto fall asleep and then cross over
the centerline and kill sonebody. They may only have a snall
fine for doing so. It seemed to her for the safety of the
driving public it would be worthwhile for that person to take
sone tine off driving and maybe junp through the hoops necessary
to get a drivers |license back after it had been revoked before he
or she thinks about driving when he or she is to tired or takes
their eyes off the road and causes such serious damage. She said
there were people on the teleconference that mght help inform
the coonmttee of the concerns that they brought to DOL.

SENATOR ELLIS asked about the |[|anguage “contributing factor,
significant factor” and asked her to talk themthrough that.

V5. CARPENETI explained it is on page 2 of the bill. These terns
are terns judges use and apply all the tine. The court nust find
a person guilty of violating the traffic |aw by proof “beyond a
reasonabl e doubt” and the person nust have a | awer and the right

to a jury trial if he or she chooses. |If a person is convicted
of a traffic law the court wll revoke the privilege to drive if
the court finds by “clear and convincing evidence”. “Cear and
convincing evidence” 1is a higher standard than “beyond a
reasonabl e doubt”. You have to clearly show that the individua
was driving the notor vehicle in a car that was involved in an
acci dent. The accident caused another person’s death and the
violation of the traffic |aw was a significant contributing cause
of the accident. So the court would have to nmake a finding by

clear and convincing evidence, the real crux of it is, that the
violation of the traffic law was the significant contributing
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cause of the accident that resulted in the death of another

person in order to |oose their license under this bill. These
are termthat courts use all the tine; significant, contributing
cause. She did not think there would be a problem wth

definitions.

SENATOR DONLEY asked what happened to these people after they
| ost their |icense and they go ahead and drive without it.

M5. CARPENETI said they would hope they did not but if they did
then they would be commtting a crine.

SENATOR DONLEY asked what was the punishnent for that crine.

M5. CARPENETI said she thought that was a maxi num of one year in
jail.

SENATOR DONLEY said that was the maxinmum but was there any
m ni mum
M5. CARPENETI said she did not believe so.

CHAI RVAN TAYLOR said he thought there was additional revocation
of |icense.

MS. CARPENETI said for conviction there could a revocation of
| i cense and she thought for the first one it was only 60 days.

CHAI RVAN TAYLOR said they used to have a mandatory m nimum on
t hat . It was like five or ten years and we had peopl e caught
driving that couldn’t get their license for 30 sone years.

M5. CARPENETI said yes that used to be the nost serious mandatory
penalty in the state in the 70’ s.

CHAI RVAN TAYLOR asked if she thought right now, in answer to
Senator Donley’s question, it was probably 60 days for the first
vi ol ati on.

M5. CARPENETI said that was right. For conviction of the first
of fense and then one year for the second and three years for the
t hird.

SENATOR DONLEY asked when you are saying 60 days are you saying
t he maxi num al | owabl e.

VB. CARPENETI said additional revocati on of license for
convi cti on.
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SENATOR DONLEY said he remenbered voting against a piece of
| egi sl ation about ten years ago that revoked an existing |aw
where it was a mandatory ten days in jail if you drove on a
suspended | i cense.

M5. CARPENETI said that was a tinme before they had mandatory
terms. That was the nobst serious nandatory sentence in the State
of Alaska in the 70’ s.

SENATOR DONLEY said now we don’'t have any mninmum for a first
time violation for driving without a |icense.

M5. CARPENETI said she was |ooking at the revocation. Under AS
28.15.181 the first offense would be 60 days revocation of
| i cense.

SENATOR DONLEY said and no nmandatory jail time. O course they
have already lost their license for a year then we take the
| i cense for another 60 days.

CHAI RVAN TAYLOR said Senator Donley brought up a nmjor issue
directly related to this. They have set up a lot of |aws so they
are going to result, especially with Driving Wile Intoxicated
(DW), in revocation of a driving privilege or the opportunity to

get one for sonme term of years. They just keep driving; they
just go use sonebody else’'s car and they just keep driving. I t
is kind of like this hoop thing; you are always trying to catch

up with the end of it. Fromhis discussions with state troopers
and city police officers it is a continuing and expanding
problem They are not insured, they don’t have a drivers |icense
but they are out there driving to and from work and they may be
| egally driving down the road but they are illegal and should not
be there. He thought it is a concern nany of them shared.

M5. CARPENETI said they shared that concern. This bill doesn’'t
necessarily address repeat drivers driving with their 1|icense
suspended or revoked but that is a concern because we all drive.

SENATOR THERRI AULT said along that line just |ook at the police
blotter in the newspaper. They get caught for drunk driving tine
after time and also for a suspended Iicense. That group of
peopl e, because of the drinking, seenms to get caught nore often.
But the person who just ran through a red light or slipped off
the road and had a roll over not because they were hot roding or
anything, they are not necessarily going right back into the
system because they had a perfect driving record for 30 years and
just hit the slick spot the one tinme. They are going to be out
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there driving with no |icense anyway. If we have |earned one
thing fromthe DW situation it is that they are going to drive
anyway. He said he understood the frustration of famly nenbers
seei ng sonmebody who has caused the loss of a | oved one being able
to continue to drive. But he thought this sort of a solution
really did not get them anywhere.

SENATOR COADERY said if you get pulled over for a DW and refuse
to do the breathalyzer that was an automatic |oss of |icense but
it was not proven they were really under the influence. They
can’t take breath sanples wi thout a search warrant unless there
is an accident involved and sonebody is kill ed. He thought the
penal ties that exist now did not solve anything. He thought they
shoul d have far nore stringent penalties.

M5. CARPENETI said there are a lot of problens with DW and
refusing a breathalyzer. This legislation really is just focused
on nmaybe six to ten accidents that happen a year that result in a
death to a person by another person who was not committing a

crine. They were not commtting reckless driving but may have
been driving negligently. For that reason they are not safe
enough drivers. They caused a death because of their carel ess

driving even though it did not arise to reckless driving or
crimnal negligent homcide or a crine. But they were driving in
a carel ess manner and for that reason it seens reasonable to take
their license away for a period of tinme so naybe next time they
won’t drive negligently.

SENATOR COADERY said taking their drivers license away really
does sonmething. Does that mean they are going to take a cab or
have sonebody else drive them or does this nmean if you don't
catch them they are going to drive, if you do catch them then
what .

MS. CARPENETI said if they did drive they are conmtting a crine.
We hope this would have sone effect on drivers who |oose their
| i cense. She said she was sure there are a |lot of people who
don’t pay attention to court orders and revocation of |icense but
there are peopl e who do.

MR. MARK CAMPBELL, Palner resident, testified in support of HB
40. He shared fromtheir own experience having |lost their son in
an acci dent. In their circunstances they had a 19-year-old son
and he had a car full of kids with him Anot her vehicle was
speeding in the opposite direction and that driver lost contro
of their vehicle and collided with their son’s car killing two
kids and injuring four others.
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They found there was no recourse whatsoever. Wthin one year the
same young man that caused that accident had another accident
killing two other young nen. They feel there needs to be
sonething if you are not under the influence of alcohol or drugs
but yet you are acting irresponsible with a vehicle. The courts
need to determne whether it is acting outside of a reasonable
manner. They lost a son, their good friends |lost their son, and
four other children were hurt. The young man was speedi ng, | ost
control of his vehicle and got a ticket for speeding. That was
it, aticket for speeding. As a famly of a victimhe wanted to
see that there was sonething that would cause an individual to
take sonme tinme away fromthe privilege of driving.

MR. CAMPBELL said there needs to be something for the victims
famly from the person causing the |oss. Sharing from his
experience they found there was nothing they could do. Then they
were terribly grieved over the fact that within a year another
two lives were lost in that situation

CHAI RVMAN TAYLOR said he did not understand on the first accident
why he was not charged with negligent hom cide. Speedi ng al one
resulting in death should have been sufficient grounds for
negligent homcide and that is a felony. He asked if he was
charged for negligent hom cide on the second incident.

MR. CAMPBELL said on the second incident he was driving the
vehicle and |ost control. The other two boys that were killed
were not able to testify so there was no w tness.

In the first situation the only eyewitnesses were in a vehicle
that was in front of him They viewed his speed comng from
behind so rapidly that driver pulled over. The only way they
could testify that they felt he was speeding was through a
rearview mrror SO again no eyew tness. O course no one was
there to actually clock that he was speeding so they could only
judge it by the fact there were no skid marks on the highway. He
just sinply lost control of his pickup.

CHAI RMAN TAYLOR said that was a terrible situation and was sorry
that M. Canpbell had to come in and testify. He said he thought
M. Canpbell wunderstood the concerns the commttee had raised.
He asked if the famly contenplated any formof civil liability.

MR. CAMPBELL said they did go to court not as a civil suit but
sinply on his driving ticket. They asked that rather than he
being able to just pay the ticket they felt the court should have
him serve community service in the area of hospice care or
sonething like that. G ven the special circunstances the court
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did that and the young nman did not argue.

He was a young nan also, 19 years old, and they did not want to
pl ague his life trying to pursue sonme sort of paynent for their
| oss. But M. Canpbell felt in this type of situation the |oss
of license for a year would have been excellent and could have
saved two other |ives and possibly cause sone grow ng up.

MR. ALBERT TAYLOR said his son was killed by the driver of a
not or vehi cl e. That driver chose to operate his vehicle in a
carel ess, irresponsi ble and unsafe manner. He felt strongly that
a person operating a vehicle carelessly, breaking traffic |aws
and killing others should have their privileges to drive revoked.
He urged the commttee to pass HB 40. It would help nake our
roads safer.

CHAI RVAN TAYLOR said he was sorry for his loss and thanked him
for testifying.

M5. MARY MARSHBURN, Director, Division of Mtor Vehicles (DW),
said Ms. Carpeneti adequately covered the history or reasons
behind the bill as well as the specifications of the bill itself
and what it intends to do. She addressed two itens.

* The fiscal note reflects there are a very snmall nunber of
t hese incidences each year. Qovi ously very painful for
t he people who | oose fam |y nenbers in these crashes.

e In answer to Senator Donley’ s question about driving
wi thout a license. Driving without a license carries an
additional ten days in jail and a mninmum of 90 days
additional revocation, which does not run concurrent to
any existing revocation.

SENATOR DONLEY said he did not think there was any nmandatory j ail
time for a first tinme conviction while |icense is suspended.

M5. MARSHBURN said she would be happy to look it up but that
information cane from DW staff.

CHAI RVAN TAYLOR said the conmttee would |l ook into that also. He
said there nmay be sonme m sunderstanding about how the law is
either applied or howit is currently witten.

TAPE 02-05, SIDE B

SENATOR DONLEY asked Ms. Carpeneti if it a nandatory one-year
suspension no matter what the nature of the traffic violation was
if there is clear and convincing evidence that the elenents are
her e.
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M5. CARPENETI said that was correct but they have to have a
conviction and then clear and convincing evidence that the
traffic violation was a significant contributing factor.

SENATOR DONLEY said this could be an inproper |ane change or a
failure to signal and there is no discretion on the part of the

judiciary. He said in the eight years he had been in the
| egislature they had tried a Ilot of mandatory sentencing
proposal s. He thought the executive branch had opposed every
mandat ory sentence. The executive branch wanted to go in the

opposite direction and have | ess mandatory sentencing.

M5. CARPENETI said this was a |license revocation not a result of
a conviction of a crinme. It is a license action and the purpose
is to make our roads safer. It is not necessarily conpletely to
get this particular person off the road but to make our roads
safer.

SENATOR COWDERY asked in her mnd what would happen if in fact
the one-year revocation was inposed but during that year period
he was caught driving again.

M5. CARPENETI answered he could be charged with driving with a

| i cense suspended. If he was driving and he had a limted
license that would be another issue. It depended on the
ci rcunst ances. This revocation would be concurrent with any

ot her revocation in | aw.

SENATOR DONLEY said he noticed the CS bill had been referred to

the Rules Committee. He asked if that was accurate. It was
originally a Rules Conmttee bill and he didn’t understand why it
said it was referred to the Rules Committee. He had sone

guestion about the fiscal note and wanted to know if it was
comng to the Finance Commttee and he could not tell that from
the bill docunent. He thought there was sonething inaccurate
about the referral section. It did not say judiciary but they
were there hearing it.

CHAI RMVAN TAYLOR said the referrals are judiciary and then
finance. That was on the referral sheet that cane with it.

He said he would entertain a notion. No notion was made.
SENATOR ELLI S asked for an at ease.

TAPE 02-06, SIDE A
[ Recorded fromthe net]
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CHAI RMAN TAYLOR call ed an at ease.

CHAl RMAN TAYLOR reconvened the neeting and announced he would

hold the bill for a week to try to resolve sone of the concerns.
He stated it was his intention to nove the bill fromcommttee.

#

#SCR 25

SCR 25-FISH & WLDLI FE PUBLI C TRUST/ ANl LCA SU T

CHAI RVAN TAYLOR, prinme sponsor SCR 25, said it was a resolution
relating to public trust doctrine as it concerns the allocation
of fish and wldlife resources in the State of Al aska. He
prepared a work draft which was before them entitled Uternohle
2/18/02 J. In conparing the work draft and the original docunent
nost of the changes are nore stylistic to inprove the wording of
t he docunent as opposed to mmj or substance changes.

SENATOR COWDERY noved to adopt the CSSCR 25 (JUD) J version as
t he wor ki ng docunent.

CHAI RVAN TAYLOR said there being no objection the docunent before
the committee is now CSSCR 25. He believed it had been
distributed to each of the commttee nenbers.

VR, DALE  BONDURANT, Al aska Consti tutional Legal Def ense
Conservation Fund I ncorporated, said we as individuals and united
public interest litigants unani nously support SCR 25. The Al aska
Constitutional Legal Defense Conservation Fund |Incorporated s
purpose is to protect the rights of equal access to Al aska's
common property, fish, wildlife and water held in public trust
for all citizens. These equal access rights are in jeopardy by
those who seek discrimnatory preference by a prescribed group
based on where they live. Both the Al aska and U S. Constitutions
are explicit in their doctrines of equal protection under the
|law. He said they nust be definite in their struggle to protect
that right of equal access for all personal consunptive users as
in hunting and fishing of Alaska s common property fish and
wildlife resources as managed under the constitutional
responsibility wthin the sustained yield nmanagenent.

MR. BONDURANT said the public trust doctrine recognizes that our
sovereign nation has a judiciary responsibility for our elective
| egi sl ative and adm nistrative governnent acting as trustees of
the public trust for fish, wildlife and waters within Al aska and
acting in respect for beneficiaries for all people as a whole.
Thi s beneficiary nust demand that these trusts be nmanaged for the
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present and future generations. The king and a dictatorial
nonarch had absol ute sovereign power over the people and could
abrogate the common |law intent of protecting the people s rights
of life, liberty and property as within a free society. Qur
forefathers westled this absolute sovereignty and returned the
sovereignty responsibility to the people thenselves. Gover nor
Tony Know es wants the people to vote away the fundanental equal
protection rights of equal access to our public fish, wildlife
and water renewabl e resources.

(Due to transmssion difficulties, this portion of M.
Bondurant’s testinony indiscernible)

He concluded that Congress is w thout power to omt the state’s
cooperation in joint federal/state prograns by | egislation, which
authorizes a state to file under the equal protection clause. He
said he could sight several cases that way. He appreciated the
fact SCR 25 had been sponsored and they totally support the bill

CHAI RMAN TAYLOR t hanked M. Bondurant. He said M. Bondurant was

involved with M. dson and others in litigation currently
pendi ng before the Federal District Court in Anchorage and there
was a recent decision on that. He asked if that decision in any

tal ked to or discussed the public trust doctrine as descri bed.

MR. BONDURANT answered yes. He explained that Judge Hel ns’ court
mentioned that their claim had been as a public trust claim
Judge Helnms further said they have the right to pursue the equa
protection clause of the U S. Constitution and file against as
applied by the Alaska National Interest Lands Conservation Act
(ANILCA) Title 8. But Judge Helnms said that public trust is a
state right and as such they cannot show that they have the
ability or the right to take this up. He said they were
contesting several of Judge Helns’ dismssals along with the
equal footing rights, the subnerged lands act right and the
public trust right. They intend to further pursue this in the
ot her courts of the federal governnent.

JESSE VANDERZANDEN, Executive Director, Alaska Qutdoor Council
(ACC), said ACC is conprised of about 50 nenber clubs, primarily
out door oriented. They al so have individual nenberships and when
added up they have about 10,000 collective nenbers that are
hunters, fishernen, trappers and outdoor enthusiasts.

MR. VANDERZANDEN said the CS | ooked to have nade just some m nor
changes none of which shifted the intent or the principal of the
bill. They do support it and he thought M. Bondurant had said
it very well. They have been in comunication with M. Bondurant
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on this issue and also on his lawsuit. He said generally
speaking CSSCR 25 is a good expression of the legislature’s
support for their states rights. G ven what they have seen over
the past few years with regard to the increasing intervention of
the federal governnent into the managenent of fish and gane the
timng is good, the intent is good and the principal is good.

In conclusion ACC wanted to thank Senator Taylor for sponsoring
the bill, for noving it through and for keeping an eye on this
i ssue. It is a good statenent of the |egislatures support for
trying to retain managenent of fish and ganme by the State of
Al aska.

AUSTIN AHVMASUK, None resident, said he received the |atest
wor ki ng draft of SCR 25 about four mnutes before his testinony.
He was not pleased that they had just received it.

He said he was an Inupiaq Eskinmo born and raised in Nonme, Al aska.
He is married and has four children. Hunting and fishing around
None is inportant to his culture and inportant in raising his
chil dren. He wanted to testify in opposition to SCR 25, which
woul d destroy many aspects of subsistence livelihood. He |ived
there hinmself and would Ilikely nurture his children into
responsi bl e and hard working adul ts.

MR. AHMASUK said challenging the actions of the United States
Congress in enacting Title 8 of ANILCA would do great harmto the
Al aska Native and rural people of the state in ternms of
subsi stence use. The Al aska Statehood Act and inplenenting | aws
were subject to Aboriginal Title but were outright ignored unti

the Alaska Native Cains Settlenent Act (ANCSA). He said SCR 25

ignores and wi shes to destroy subsistence use. Al aska Statute
16.05.258 clearly indicates that subsistence shall be afforded
for in tinmes of plenty and certainly in tinmes of shortage. It

appears that nothing in the Al aska Statehood Act inpaired the
ability of Alaska Natives to conpensation for extinguishnment of
aboriginal clains, including subsistence use. ANCSA Section 12
(b) clearly indicates that native |land selections where to take
into account historic uses and subsistence needs of Al aska
Natives and they are not subject to traditional review

He said he strongly challenged the sponsor of the bill to prove
the action being sought wll not harm a long standing |egal
mandate that has been through many trials and tribulations for
the benefit of Alaska's first people and those that have | earned
subsi stence and live it hand and hand in renote and rural parts
of Alaska. Section 804 of ANILCA clearly indicates a mandate for
a rural subsi stence priority. That | egal mandate and
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i npl enenting | aws should not be infringed upon in tinmes of plenty

and nost definitely in tinmes of shortage. As legal history
clearly indicates Al aska Native people have been reliant on the
resources of the land and water. It is clear conpeting uses can

have devastating affects on animal and fish populations. Only by
limting uses anmong users can aninmal and fish popul ati ons exi st
for the benefit of future users and fulfill the inmediate needs
of customary and traditional users of the resource. He thanked
Chairman Taylor for his tinme and consi deration.

MR, DON JOHNSQON, Soldotna resident, wanted to congratulate
Chai rman Tayl or for sponsoring SCR 25 and said it had been a | ong
time comng. He said they tried a |ot of avenues to correct this
probl em and he conpletely agreed with the intent behind SCR 25.

He said the real shame was the Governor of the great State of
Al aska di sm ssed the case they had before the federal governnent,
which put them in a position where they have to do sonething
el se. He agreed the Alaska Constitution binds the Al aska
Legislature in that it nust performits duty as Alaska s trustee
to protect the citizens of this state who are the beneficiaries
of the public trust for fish and wldlife. He believed that
Title 8 of ANLCA attenpts to usurp the authority of the
| egislature in an attenpt to nmanage Alaska’'s fish and wildlife in
a different way other than sustained yield. In his opinion that
way woul d end up destroying the fish and wildlife in the State of
Al aska within a matter of tine.

He said the wearlier statenment of aboriginal <clains was an

incorrect statement in that there was a two billion dollar payoff
for aboriginal clains not many years ago to take care of those
cl ai ns. Basically all the people who were sighting aboriginal
claims find often it is just maybe one percent of the natives of
the state. He did not believe that really applied at all to
this situation. He said Title 8 was particularly offensive to

him in that it reversed Alaska’s mmjority use position and
reformed it into a federal mnority use position. The mgjority
of residents resides outside the rural areas of Alaska and woul d
be totally excluded from participating in this subsistence
preference established by AN LCA He said he did not believe
anybody in Alaska wanted that to happen, maybe the federal
government did but nobody around there did. He could not believe
anybody who really understands the intent behind AN LCA would
agree with that. He firmy believed the U S. Governnent signed
off on the nmanagenent issue when statehood went through. They
actually signed off giving Al aska the authority to nmanage its own
fish and wldlife. Once that statehood contract had been
established it was not a severable combdity to be rescindable on
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and off wth time according to whether or not the federal
government thinks they are behaving as far as a state goes.

MR WARREN E. OLSON, Alaska Constitutional Legal Def ense
Conservation Fund Incorporated, said he was a 45-year resident.
For 25 of those years he had been involved in opposing and or
trying to nodify state |law and federal |law working within state
courts and federal courts towards the subject of discrimnation
caused by Title 8 of ANILCA. He supports SCR 25 but did not have
a copy of the CS.

MR. OLSON said he has a very strong reason for supporting this
action and that is called finality. Wen Governor Know es failed
to nove forward on Katie John v. State of Al aska he abandoned
three quarters of the residents of Alaska and he avoided finality
on this question of Title 8 and AN LCA The people who need
finality are the legislators, the admnistration, the Board of
Ganme, the Board of Fisheries, the advisory boards and nost of al
the resources. He said he was absolutely convinced, as the
commttee had received strong communications from him the folks
that normally would be participating in the process of the
Fishery Board and Gane Board and the advisory committees have
abandoned t he process.

He had one suggestion for the bill on page 3. He suggested
strengthening this resolution on page 3, line 6 and 7 where he
woul d introduce or include and describe police powers of the
State of Al aska. He said the licensing, the seasons and bag

limts, responsibility, nmeans and nethods and protection are the
sole responsibility of the State of Al aska.

CHAI RVAN TAYLOR said the main thrust of this legislation is to
address the issue from a perspective that has not yet been taken
up. That is every citizen of Alaska wherever they live is a
beneficiary of the inherent public trust that is given to the
assets of the state that were conveyed to them at statehood and
every citizen is the beneficiary of those assets. So if the
asset is a caribou or a deer or a noose or a bear every citizen
in the state is the beneficiary of those fish and wldlife
assets.

For exanple when they in the state decide to sell a piece of
state land the public trust doctrine cones into play. You cannot
give that away. You cannot just hand it to soneone and say here
is a big piece of Alaska. They are required to nake certain the
public’'s interest in that land is protected. You would not sell
off all of your coastal waterways because no one would be able to
| and a ship. There would be no public dock or wharf. You do not
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give away or sell your entire resource base or the public would
have no opportunity to dig clans or to go get a crab when they
wanted one on the shore. They would have no opportunity to
harvest a deer or a bear for food supply or for the hide. All
t hese things would then be excl uded.

CHAI RVAN TAYLOR said this public trust doctrine goes clear back
to before Magna Carta in England. The rights of the people to
access their resources had to be protected. He said
interestingly, throughout history every court has |ooked to the
| egi slative body to protect the public trust. The | egislative
body in this instance, the House and Senate of the State of
Al aska, are trustees. They are not just sitting there as
representatives of the people to vote on various things they
actually have a fiduciary responsibility. Each of these animals
and fish has sonme value and the House and Senate are the
guardi ans of that public trust.

He gave the exanple of the Pernmanent Fund as a public trust. For

all intents and purposes, it is a trust they may use for state
purposes it is a trust to provide for the beneficiaries of the
trust, every nman, wonan and child of the State of Al aska. He

asked if they could inagine the outcry that would occur in the
State of Alaska and how fast they would find each of thenselves
i npeached if they attenpted to say only people living in a rural
area would receive a permanent fund check. He said the roof
woul d come off that place and it should because they woul d not be
distributing the public trust asset in an equal fashion. They
woul d be discrimnating in the way they distributed that public
trust asset. The very sane thing is happening through this
federal |aw

CHAI RMAN TAYLOR said if that law is not tested and chal | enged by
the legislature then they have abrogated their responsibilities
as trustees. He said the issue is not one of whether or not you
believe in subsistence or you believe in sustenance, which is the
utilization of these things for food that is not the question.
The question is are they as a legislature in violation of the
public trust doctrine that requires themto treat every citizen
in Alaska equally no matter what their race, color, creed,
national origin, religion and probably nost inportantly no matter
where they live and will they be treated as an Al askan citizen
and an equal beneficiary. That is the reason SCR 25 is there.

He wanted to say that because M. dson had worked so long on
that and had submitted so nany different treatises to the
| egi sl ature on the public trust doctrine. It is a doctrine that
has not been tested in the courts yet.
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CHAI RVAN TAYLOR asked Ted Popely how many years he had worked for
t he House and Senate Majority.

MR. TED POPELY, Majority Legal Counsel, answered seven years.

CHAl RMAN TAYLOR asked if during that time a major percentage of
his time has been spent on issues revolving around state
sovereignty and Title 8 AN LCA

MR. POPELY, answered yes.

CHAI RMAN TAYLOR asked if he could give the commttee his
i npression of the public trust doctrine and whether or not this
litigation, should it be brought by the Alaska Legislative
Council would lie and have jurisdiction.

MR. POPELY answered the public trust doctrine itself is certainly
a viable claim in a case like this revolving around the
al l ocation of state resources. It is a substantial doctrine
steeped in lots of history and case law around the country.
Chai rman Taylor was right; it has not been litigated within this
context of subsistence and Title 8. So it is a viable claim

He said the second part of his question as to whether or not a
claimwould lie with the Legislative Council is a nore difficult
question. It is a lot harder to answer. They obviously faced a
lot of difficulty in pursuing litigation as a |egislative body as
opposed to the Departnent of Law because of the separation of
powers doctrine. He thought their chief concern in this case is
procedural rather than substantive. Substantive argunents can be
made, they are valid, they are strong argunments and the court
woul d certainly rule on those. They would hope that it would be
in their favor. He said “Procedurally, 1 think, the bigger
hurtle is getting the legislature as the party in question before
the court on this question.”

CHAI RVAN TAYLOR asked if he had the chance yet to do research on
the issue of who represents the people under public trust
litigation.

MR. POPELY said he had done some work in that area. He said it
is general legislative bodies |like Chairman Tayl or had said, who
are referred to in the public trust analysis as protectors of the
resource and that nakes sense. Logically it is the legislative
bodi es who are the policy-nmaking bodies of states. They are in
charge of course of passing laws that govern the use of the
resour ces. Public trust doctrine nmandates that those decisions
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be made in a fair and equitable and reasonable manner and is of
course what the public trust doctrine stands for.

CHAI RMAN TAYLOR said the legislature was generally the

appropriate body to bring the Ilitigation. In fact there are
several cases where legislatures have been found to have
standing, which is the critical question. They had been

frustrated in the attenpts of the past brought by the |egislature
to join in suits or to maintain suits after the governor
di sm ssed t hem

MR. POPELY said courts have anal yzed the situation in Al aska with
the separation of powers that we have in our constitution and
have read that generally to nean the administration is the body
that brings litigation on behalf of the state. That is where
they have run into difficulty trying to litigate sone of these
issues as a legislature or a subunit of the |egislature through
| egi sl ative council.

CHAI RVAN TAYLOR said that was why he referred to those other I|ist
of cases where state legislatures thenselves have been found to
have standing even if the executive chose not to sue because of
the unique responsibility that the legislature has as trustee of
t hose public trust assets.

MR. POPELY said yes that has occurred. It certainly has.

SENATOR ELLIS said let wus say this went forward and the
| egi slature were to pursue this. He asked M. Popely if he could
give hima dollar figure, high dollar of |ow dollar figure, for
this being pursued to finality.

MR. POPELY said he did not know if he could. That is a tough
guestion and he had not thought about it in terns of dollars
bringing a case like this. He said he supposed that the real mof
possibility is quite w de. It could be done in house in which
case there would be very little expenditure all the way through
hiring outside counsel which of course this |egislature has done
in the past, which could prove to be quite expensive. That is
probably nore of a policy question for their colleagues than for
him He said he really did not know.

SENATOR ELLIS said he posed the sane question to Chairman Tayl or
as an attorney and as soneone famliar with this and probably
envi sions how he would like to see all this unfold with the best
and the brightest. He asked how many years and how nuch noney.

CHAl RMAN TAYLOR said he did not think it would cost all that nuch
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if in fact they kept it in house and joined in the litigation
al ready pending. The Al aska Constitutional Defense Fund case was
referred to by M. Bondurant and M. QO son is already pending.
It already survived several challenges through sumrary judgnent
and all the state would have to do would be to interplead in that
as an additional plaintiff and advocate on the public trust
doctrine on behave of the people of Al aska. That was the aspect
of the case they were told they could not bring individually.
They are advocating on their own behalf at this point and so the
court has allowed them to nove forward on the equal protection
argunent . A mgjor portion of that case from the tine it was
filed was on the public trust doctrine itself and the court found
that they did not have standing to represent the people of the
State of Al aska. He thought tacitly what the court was saying
was the legislature itself is the true trustees and responsible
for the people on these issues. The case |aw they have seen
woul d indicate that the legislature itself can intervene on that
suit on behalf of all the people of Alaska and then have that
portion of that case litigated.

He said it would probably go to the Ninth Crcuit Court and from
the Ninth Grcuit on to the Suprene Court. They were probably
| ooking at period of tinme of at least five to six years but that
woul d be a quicker finality than anything he knew of right then.
Wth the dismssal of the Katie John case they lost their |ast
chance at sone absolute finality from the Supreme Court on this
very contentious issue.

CHAI RMAN TAYLOR said if it is kept in house they are probably not
| ooki ng at anything nore than the salaries of the people they are
currently hiring and paying to do sonme of the very sane stuff.
At some juncture they may have to go beyond that.

SENATOR DONLEY nmoved SCR 25 the CS (JUD) as adopted the J version
fromcomittee with individual recomendations.

SENATOR ELLI S obj ect ed.

CHAI RVAN TAYLOR cal led for a roll call vote.

The notion to nove CSSCR 25 from commttee carried with Senator
Donl ey, Senator Therriault, and Chairman Taylor voting “yea,” and
Senator Ellis voting “nay.”

#

The neeting was adjourned at 3:10 p. m
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