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CHAI RVAN ROBI N TAYLOR cal l ed the Senate Judiciary Commttee neeting
to order at 1:47 p.m Present were Senators Cowdery, Donley
Therriault, Ellis and Chairman Taylor. Al so present were Senator
Ward and Representatives Janes and Coghill. Representative QOgan
arrived at 1:48 p. m

[ THE FOLLOW NG | S A VERBATI M TRANSCRI PT. ]

CHAI RVAN TAYLOR: ... hear an address, by the Attorney Ceneral's
Ofice or the Admnistration and by interested citizens, on the
current status of the Katie John appeal, which, to quote the
Covernor, 'is all about state sovereignty.' W have contacted, and
had contacted, prior to this meeting, at about 11:45, 11:50, today,
the Attorney CGeneral's Ofice and the Attorney General to inquire
if he was in and was avail able, and he was. W then announced this
neeting and called back only to find out that he has left the
building and he is on a Boy Scout hike and will not be able to
conplete that until late into the evening tonight or early tonorrow
nor ni ng. W then requested the adm nistration - specifically
talked to M. M ke Abbott - if there was not soneone else in the
Attorney General's Ofice, Joanne G ace or one of the other fine
attorneys that has worked on the Katie John case and others for
years and are here in the community, if they could not be nade
available to brief the conmttee on the current status of this
case.

As we all know fromthe news, the Ninth Crcuit Court of Appeals
rendered a decision against the State of Al aska on this issue and
the period of tine is now running during which the State of Al aska,
through the Adm nistration, would bring an appeal to our United
States Suprenme Court. What we were hoping for today was at | east
sone indication fromthe adm nistration as concerns the status of
that appeal, and their briefing schedule and how they are
progressing. In the past, they have sonetinmes requested additional
funds fromthe | egislature for those purposes on various appeals,
and the timng could not be better than to utilize the opportunity
for the legislature to be in special session in Juneau wth
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Legi sl ati ve Budget and Audit neeting tonorrow norning, to take the
opportunity to find out if the adm nistration has sufficient funds
and has sufficient briefing been done and is prepared to nove
forward

Wen we contacted the CGovernor's Ofice, and that's one reason
we've been delayed for about 15-20 mnutes, to talk with M.
Abbott, | asked that if the Governor was avail abl e maybe he coul d
address the commttee, or soneone that he would del egate within his
staff. And, though he is in the building and available, he wll
not address the conmttee either, nor has he authorized anyone on
his staff to do so.

As this is a matter of significant inport, and I would like to - |
distributed to the conmttee an article that was drafted by the
Governor and appeared in the March 3rd, 2000, Friday issue, of the
Anchorage Daily News, in their Metro section, and I'Il quote from
that, it said, 'Wth passage of the Subnerged Lands Act, Congress
affirmed a constitutional doctrine giving states control over al
natural waters.' |I'monly going to paraphrase this. The Governor
then said quote, 'No governor of any state would or should ever
voluntarily relinquish this authority back to the federa
gover nnment . As Al aska's governor, | believe it is ny clear
responsibility, even in face of a difficult political battle, to
vigorously defend this inportant aspect of state sovereignty. That
was certainly ny position as a candidate for this office six years'
ago, and it was ny position in 1995 when | fought in court a
federal attenpt to take this authority from Al aska. It remains ny
firmstand today, as | appeal the sanme case to the Ninth Grcuit
Court of Appeals, and to the Supreme Court if necessary. That case
is Katie John v. United States.

It's our fervent hope that the Governor is still rmaintaining that
sane position and is going to be good to his word on that issue and
the commtnent that he has nmade to Al askans on that issue and, the
pur pose of our hearing today was, again, to find out what is the
status of that appeal and how are we proceedi ng.

Wth that, we have on-line ...
SENATOR ELLI S: M. Chai rman?

CHAI RMAN TAYLOR:  Yes, go ahead.

SENATOR ELLI S: | have a question for you before we proceed. I
understand - you nentioned about the timng of the court and the
ticking of the clock - | understand that but what | don't

understand is why you scheduled this neeting in such a way that
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it's del ayed the work of the [Senate] Transportation Conmttee by
sone ampunt of time on the subject of the special session,
crui seship pollution. Couldn't we have had this neeting after
[ Senate] Transportation's worked on the bill we're supposed to be
wor ki ng on here today?

CHAI RVAN TAYLOR  Well it's an inportant issue and this was the
best wi ndow of opportunity to have a hearing before the conmmttee
work started conflicting nmenbers because, as you know, many of the
menbers who serve right here on the [Senate] Judiciary Committee
also serve on both the Transportation Commttee and also the
[ Senat e] Resources Committee, each of which have to take that bil
up. And, we felt since the Attorney Ceneral was in the building
and the Governor was also available, that we could have a quick
briefing and then nove on as opposed to try and schedul e a hearing
at a later date when we'd have a lot of conflict within the
nmenbership. That was the primary reason

SENATOR ELLI S: | just thought the House - or Senate -
Transportation was scheduled to neet at 1:00 and they' ve put off
their neeting until [3:00]. It's only two hours but fol ks do want
to go hone from the special session and achieve the cruiseship
pollution bill so I think the scheduling of this neeting - it's an
i nportant topic but probably unfortunate tim ng.

SENATOR DONLEY: M. Chairman?
CHAI RVAN TAYLOR:  Senat or Donl ey.

SENATOR DONLEY: | think it's amazingly unfortunate that since the
Governor got to choose the date of this special session, the
Attorney Ceneral wouldn't be available and be in this building at
all times during the |egislative special session that the CGovernor
chose to call. That's what | find really anmazing.

CHAI RVAN TAYLOR: Wth those angst and frustrations out, let's
proceed on and take sonme testinony and hopefully the admnistration
is still considering whether or not to send soneone down. They
said they had - | thought it was fascinating that they said they
had di scussed this very topic and whet her or not they woul d appear
at a hearing this norning - M. Abbott's words. So, with that, M.
Carl Rosier, are you on-line?

MR. CARL ROSI ER, Al aska Qutdoor Council: Yes | am M. Chairnan.
CHAl RMVAN TAYLOR: M. Rosier, in the CGovernor's statenent nade

March 3rd of 2000, he very clearly stated that no state would or
should ever voluntarily relinquish this authority and he
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specifically talked about the state's ability to manage natura
resources. Could you tell the commttee what resources he may have
been di scussi ng?

MR ROSIER Well, I'm sure he's referencing the fish and gane
resources of this state and, of course, I"'mquite famliar with the
Governor's statenent back, a little over a year ago, on this and
I"mreally pleased the coonmittee is, in fact, noving ahead with a
hearing on this because this is probably one of the nost inportant
and nost crucial issues on the agenda at the present tine.

CHAl RVAN TAYLOR M. Rosier, can you tell us whether or not you've
had any briefing on the Katie John appeal and, if so, what the
reconmendati ons or prognosis that you' ve received m ght have been
on that appeal to the U S. Suprene Court?

MR. ROSIER. W have not had any briefing on the appeal. That's
probably the best kept secret going but we keep getting bits and
pi eces. O course, the runor mlls are quite busy on this and we
keep hearing these runors that, you know, basically, [indisc.] has
nmounted a trenendous effort, pressure - effort here to [indisc.] in

fact appeal on this. We've certainly witten letters to the
Governor and have had no response so far fromthe Governor's Ofice
one way or the other. [Indisc.] individuals in the Governor's

Ofice who wll remain unnaned, who could shed virtually no |ight
on this and they had nothing to do with this. They were not in the
| oop and were not informed on the issue so, basically everybody's
been kind of reacting, so to speak, to the rumor mll, to
apparently what the CGovernor's position is going to be. And, what
|"msaying is the Governor has not nade up his mnd. Qhers have
said that in response to questions of why he mght not, that this
case has already been sent to the Suprenme Court and has been
returned by the Suprene Court so there was no real need to go
beyond the Ninth Grcuit decision. | think the public needs to be
- understand that the case did go to the federal Suprene Court at
one point in time but it was sent back for a lower court review
There was no ruling or anything else. It was just sent back for a
| ower court review. So, it's the best kept secret in the world
here at the present time as to what the Governor's position is
goi ng to be.

CHAl RVAN TAYLOR  (kay, thank you. Qher questions? Yes. | mght
note for the record that not only do we have the Senate Judiciary
Comm ttee present, that being Senators Therriault, Donley, Ellis,
Cowdery and nyself, Chair, but also that we have Senator Jerry Ward
as a guest and nenbers of the House Judiciary Committee,
Representative Scott Ogan, Representative John Coghill, and
Representative Jeanette Janes. Excuse ne, Jeanette, and
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Representative Ogan, you had a questi on.
Number 733

REPRESENTATI VE OGAN:  Thank you, M. Chairman. Now Carl, just for
the record, you' re a forner Comm ssioner of the Departnent of Fish
and Gane. |Is that correct?

MR ROSIER. That's correct.

REPRESENTATI VE OGAN:  And Carl, in your opinion, if Katie John is
not appeal ed, what do you predict for the consequences on the
fisheries in Al aska woul d be?

MR ROSIER | think it will be totally disastrous. | think what
you see right now happening is you' ve got individual incidences of
what the federal subsistence board has taken action that goes far
beyond anyt hi ng associ ated with any biol ogi cal managenent, strictly
political decisions - nmy point specifically is such things as the
Kenai Peninsula, the fact that they designated the entire Kena

Peninsula rural on this thing. The recent closure of the Kuskokw m
and the Yukon Rivers - you know, the whole sport fishing and
commercial fishing, they're closing without any data or information
on this and, of course, right now we have a [indisc.] nunber of
proposal s here for Southeastern Al aska that's going to affect both
recreational as well as commercial fisheries here in regards to the
demand by sone individuals in Sitka wanting to re-establish coho as
a subsi stence species and basically close out the comrercial and
recreational harvesting of these over a |arge area of Southeastern
Al aska so it's the sane type of nmanagenent in ny view that we saw
happening prior to Statehood. The decisions get nade, the
perfunctory public hearings are held. They are ignored. The
regul ations cone out and restrict according to whatever the
bur eaucrats want.

REPRESENTATI VE OGAN:  Thank you, M. Chairman. Carl, | don't know
if you would agree wth this statenent but | find it kind of
curious that we are here on basically a state sovereignty issue
over cruise ships and managi ng crui se ships on navi gable waters and
yet we can't get a conmtnment fromthe Governor on whether or not
he's going to appeal for sovereign rights to manage our fisheries.
Do you find that kind of a perplexing dichotony as |I do?

MR ROSIER  Well, | certainly do and while I consider the cruise
ship issue to be an inportant one that we should be finding a
resolution to here, this issue of Katie John is, in ny mnd, got a
great deal nore inportance as an issue affecting not just a few
peopl e but all of the people of the state quite frankly.
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CHAl RVAN TAYLOR Wl | Carl, thank you very much. Qher questions?
Representative Janes.

REPRESENTATI VE JAMES:. Carl, 1 have a question. It has been
brought to ny attention that in the Yukon River, which | have a | ot
of folks involved in that in ny area, that | agree you already nade
the statenment that the federal subsistence board shut down the
fishing before they even had an i dea about how many fish they were
going to have. But, | understand another provision that they have
suggested is that if you don't have an address on the Yukon River
that you will not be able to be involved in subsistence. You know,
"' mthinking of that because of the ranpart area where they closed
the school |ast year and all those folks have noved away. [Is]
that going to nmean that they're not entitled to subsistence? Do
you think that the federal governnent has thought far enough ahead
as to what they're doing or what would be your take on that?

MR. ROSI ER: Vell, in all seriousness | doubt it very nuch. I
think that basically they're - as |'ve | ooked at the actions of the
federal agencies on this, basically they' ve |ooked at their
subsi stence priority and I think that, in announcing the closure,

they talked about - well, it's a priority and that's what we're
going, you know that's what we're going to nmanage for and the -
with everything else, | know that that's not inportant. W' ve

either got a priority or we don’'t have a priority and that's how
they' re basing their decisions.

REPRESENTATI VE JAMES: Thank you.

CHAI RVAN TAYLOR  Any further questions? Ron, | just wanted to
remnd you of the Governor's article, which | read earlier, and ask
you this one |ast question where he said, 'As | appeal the sane
case to the Ninth Grcuit today' - Ninth Grcuit Court of Appeals,
he then said, 'And to the Suprene Court if necessary.' Do you have
any reason to believe the Governor has changed his mnd or is going
back on that comm tnent?

MR ROSIER Well, I'"'mreally uneasy. Again, |I'mreacting sonmewhat
to kind of the rumor mlls that are out there because there hasn't
been any definitive statenent that's been put out by the
adm ni stration so, you know, the runors that we hear are not good
runmors and | don't know whether that's soneone's high paranoia
| evel but believe ne, the bulk of what we're hearing off of the
street is that in direct questions on this, the Governor has
refused to answer the questions and has generally tal ked around the
subject. W've given no real indications of really supporting that
statenent and that earlier release that you' re referencing there
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Senat or.

CHAI RVAN TAYLOR:  Yea, well thank you very nuch. | note that Ron
Sonerville has arrived. Ron, would you please cone forward? Ron,
we're discussing the current status of the Katie John appeal and
the fact that the tine is running. It is ny understanding it runs
in August. Could you give us first your full nanme pl ease?

MR. RON SOVERVILLE, Resource Consultant, House and Senate
Majorities: Yes, M. Chairman, nmy nane is Ron Sonerville. | amthe
Resource Consultant to both the House and Senate Majorities. In
response to your question, yes it is in the first part of August.
| think it's August 5th or 2nd, sonmething |like that.

CHAl RMVAN TAYLOR:  And can you give us a little of your background?
What is your resune, so to speak, briefly?

MR. SOMERVI LLE: Vell, I'mvirtually a lifelong Al askan. " ve
wor ked 24 years for Fish and Gane and | have spent forever on D2
| egi sl ation and joined the Governor's Task Force in 1974, in fact.
| have worked of course, now, this is the seventh year with the
| egi slature as a resource consultant. One of the issues we've
dealt with, of course, has been the subsistence issue.

CHAI RMAN TAYLOR: Ron, the concern that we have at this point is
the Governor made a statenment in 2000 - March of 2000 - where he
wote a Metro article hinself. He wasn't quoted by soneone el se.
These were his actual words where he said he stood firmin his
commtnment to appeal the Katie John case to the Nnth Grcuit Court
of Appeals and the direct quote that he had, in here, was '... and
to the Suprenme Court if necessary.' Now that Katie John has cone
down fromthe Ninth Crcuit and the only appeal available is that
to the U S. Suprene Court, have you had any di scussions on behal f
of the Legislature, the Majorities that you work with, with the
Attorney Ceneral recently on this very subject?

MR, SOMERVI LLE: Yes, M. Chairman. A week ago | net wth the
Attorney General on three or four subjects that the Legislature
clains as a high priority, one, of course, being the Katie John
case. At the time, he indicated to nme that the Governor had not
made a decision to appeal the Katie John case.

CHAl RVAN TAYLOR It sounded very strong in this article the
Governor wote that he had made that decision and had commtted not
only at that time, but also that he stated that was his position in
'95 and when he ran for office and that this was a very inportant
thing to himand I can't imgine a clearer statenent than the one
made there. Are you indicating that as far as the Attorney Ceneral
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knows at this point that that decision is up in the air or that
he's taking that back sonehow?

MR. SOMERVI LLE: Well, M. Chairman, and you understand as well as
anybody that that's what he told ne as purely a representative from
the Legislature the Governor could have made a decision the
Attorney Ceneral wasn't free to tell ne. The Attorney General did
say that the Governor is in a hell of a bind, if | mght say,
because apparently the Al aska Federation of Natives nmade it really
clear that they don't want the appeal and that, as he indicated,
that they did not support a constitutional anmendnent if, in fact,
the Governor went forward with the appeal. So, the question, |I'm
sure, in the Governor's mnd is where do we stand then if we appeal
and win it or appeal and lose it wi thout the support of the Native
conmuni ty. In fact, when we get sone resolution of this issue,
that's about as nuch as the Attorney General felt free to offer ne
but he did say at the tinme that the decision had not been nade - as
of a week ago.

CHAI RVAN TAYLOR: Ckay. Ron, were you here for the testinony of
M. Carl Rosier?

MR. SOVERVI LLE: M. Chairman, | just caught the tail end of it.
["msorry I was in Auke Bay when | got the call to cone.

CHAI RVAN TAYLOR: Well, in the statenent the Governor al so stated
no governor of any state would or should ever voluntarily
relinquish this authority - navigable waters authority back to the
federal governnent. \What happens if this case is not appeal ed?

MR SOVERVILLE: Well, it's an interesting scenario because we have
a state suprene court decision, the Totenof case, which says that
the federal governnent has personally no jurisdiction in the state
navi gabl e waters. | posed the question to the Attorney Ceneral's
staff. | said what if this is not appealed? Is the state bound by
the Ninth Crcuit Court ruling in light of the Suprene Court's
ruling? In other words, if sonebody goes out and violates the
federal law, or the state law - vice versa, can they still be cited
by the other party - the feds or the state, as it may be? Are we
bound by the state suprene court decision or not? | didn't get an
answer to that. |It's not clear.

CHAl RVAN TAYLOR Wl |l the Governor actually said in that March 3rd
article, quote, 'The state suprenme court has ruled exactly the
opposite of federal court and unaninously said the State of Al aska
controls all navigable waters. ls it fair to say - was the
Gover nor maki ng an accurate statenent there when he said that the
Katie John appeal is about quote, 'state sovereignty'?
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MR. SOVERVI LLE: M. Chairman, | know that there was a neeting
recently as a result of the MIIlennium Agreenent wth 64 of the
tribal governments that the CGovernor has established, you know, the
gover nment -t o-governnent relationship and this issue cane up. |
think M. Popely is on-line. He mght be able to answer whether or
not the Governor feels bound by the Suprene Court's decision,

because | think that was part of the discussion. | was not there
at that.
CHAl RMVAN TAYLOR Well thank you, Ron, for that. Furt her

guestions? Yes, Senator Therriault.

SENATOR THERRI AULT: And the final decision date is August 5th did
you say?

MR, SOVERVILLE: M. Chairman, |I'd have to look it up but it's the
first - it's the second or fifth of August, | believe. It's 90
days fromthe date that the decision was rendered.

SENATOR THERRI AULT: Well there's been sone di scussi on of whet her
the Legislature has any different standing than it did wth
previous court cases and whether the Legislature, or [Legislative]
Council, on behalf of the Legislature, could sonehow continue the
case. Are we basically in the same situation where it's the
Governor and only the Governor that can press the case in court?

MR SOMERVI LLE: M. Chairnman, Senator Therriault, ny understanding
intalking to staff, again, is sonething you could probably pose to
your |egal counsel Ted Popely, but what |1've been told is the
Legi sl ature does not have standing to appeal this case. | nmean
it's simlar to the Venetie case and at other tinmes the
| egislature's attenpted to intervene in this type of litigation

Interestingly, one party that m ght have the option of responding
to this negative ruling, as far as we're concerned, is the federa

government. | nean the feds were targeted along with the state and
the federal governnent's original position on this issue was that
they had no jurisdiction in the state navigable waters. That thus
changed subsequently to the fact that they said, well where we have
a reserve water right we do have some interest in thus title,
interest in order to regulate for subsistence purposes. |'mjust
raising that as - the only other party that we know of that m ght
even have a renote chance of appealing if the Governor doesn't is
the federal governnent. M. Chairman, if | mght - one question
t hat has been posed by a couple of |egislators is what happens if
it's not appealed? 1Is this whole case dead? Not necessarily. It
just nmeans that sone private party, the state at sone future date,
has to go through the whole process again. |f sone party on the
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Yukon, for instance, or Kuskokwi mchooses to go out and viol ate the
federal governnents dictate here of no commercial sport fishing,
and fishes in what they believe are state waters, they're arrested,
they then could go through the same process. The unfortunate part
is you d have to build the same record, you'd have to go through
the sane thing to the Nnth Grcuit Court - the district court, the
Ninth Crcuit Court and then hopefully on to the Suprene Court.

Nunber 1481

CHAI RVAN TAYLOR: You nean that would nean years and years and
years of additional litigation if this matter is not now appeal ed.
Representative Janes? |'msorry. Senator Therriault are you done?

SENATOR THERRI AULT:  Yes.
CHAI RVAN TAYLOR  Thank you. Representative Janes.

REPRESENTATI VE JANMES: Yea, Ron, on that piggy-backing on your
di scussion there, it appears to ne that the situation that we have
on the Yukon R ver drainage, as it is, if the federal governnent is
going to disallow some of even the subsistence fishernmen in that
area, that they mght be a party that woul d be dissenting on this
i ssue and m ght be a very valid chall enge. Wuld you, because they
are di sall owed, because they don't have an address on the ...?

MR. SOMERVI LLE: Yes Representative Janmes, that's correct. | nean
it's possible that nore than likely would be other parties but
you're right, that is a possibility.

REPRESENTATI VE JAMES: They <could join in wth others? [No
response. |

CHAI RVAN TAYLOR: Thank you very much Ron. We'Ill turn to - oh, I'm
sorry, Senator Cowdery?

SENATOR COWNDERY: Not through Ron - | just, |'ve heard maybe
Senat or Donley can clarify, that the NNnth GCrcuit doesn't have a
good track record of the hope of their decisions being held up by
the Suprenme Court and, if that is so, it just seens absolutely
crazy that we don't go forward with this. | f Senator Donley or
yoursel f could ....

CHAI RVAN TAYLOR  Senator Donl ey, could you comrent on that for the
record?

SENATCOR DONLEY: The last tine, as | saw M. Chairman, is that the
cases the Suprene Court has taken on appeal fromthe Ninth Grecuit,
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the Suprenme Court has overruled the Ninth Grcuit in 85 percent of
t hose cases.

CHAl RMVAN TAYLOR: 85 percent.
SENATOR DONLEY: That was the | ast nunbers | heard.

SENATOR COADERY: | don't know what - why we woul d not already have
did this. | nean, obviously the Governor nust know, you know we
shoul d put political things aside and | ook out for the people of
the state of Alaska and | think it's very inportant to the state of
Al aska.

CHAI RVAN TAYLOR: M. Popely - oh, excuse ne.

MR. SOVERVILLE: Yes, M. Chairman. One thing I'd like to point
out is that at instructions of the |eadership, we have been
contacting other states and just, you know, essentially in friendly
debate over the result of this ruling. And other states - | nean
14 of them signed on to an amcus brief and the ruling, as it
relates to the reserve water rights issue is of mmjor interest,
particularly to the western states. And, if the Governor doesn't
appeal this, there's going to be - sone states in the Wst are
going to be really concerned about the long terminplications of
it. | just raise that because it's not just an Al askan issue,
contrary to what sone peopl e have said.

CHAI RVAN TAYLOR: So not only does it affect Al aska directly, but
it's going to directly have a major inpact on at |east 14 other
states who took the tine to file amcus briefs on our behalf in
thi s appeal .

MR, SOVERVI LLE: That's correct. M. Chairman, |1'd al so point out
that sone of the argunents that we've heard recently is that while
- if - the fact is it's not appealed, the |legislature passes a
constitutional anmendnent, you go back to pre-MDowell and
everything is okay, at least we'd like to point out that the
federal oversight issue, and | think | pointed out to the commttee
before and I was director of wildlife when we managed wal rus, we
had a federal oversight systemand it got so burdensonme that our
ganme board finally said we quit, we're giving it back because they
were requesting us to do things that they couldn't legally do under
the law thenselves and all I'msaying is once they're there, on the
presence of the federal governnent, the heavy hand is always there
and | feel, | would predict that if we don't go forward with this
appeal, get it heard by the Supreme Court, get sonme finality one
way or the other, that we'll be back in this situation in another
nine or 12 years anyway because, at sonme point, the federal
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government is going to require the state to do sonething or else
you'll be out of conpliance. |[|f they put sone requirenent there
and say you have to do this, or you' re out of conpliance, and the
state refuses to do it, you gotta go through this process again.
You gotta go to the Suprenme Court and find out what Congress
intended as far as the territorial jurisdiction of the federal
governnment and that's an argunment certainly.

CHAl RVAN TAYLOR Wl | thank you very much. Ted Popely, are you on
i ne?

MR. TED POPELY, Legislative Majority Counsel: Yes, M. Chairman.
Ted Popely, Mjority Counsel in Anchorage.

CHAl RMAN TAYLOR: Ted, sone questions were raised. The first is
when does the tinme in which the Governor can bring this appeal
when does that tinme run?

MR. POPELY: M. Chairman, under the appellate rules, the suprene
court procedure is 90 days from the date of issue of the N nth
Crcuit J[indisc.] and Ron is correct, August 5th, from ny
recollection, is approxinmately the date when the state woul d have
to file its petition or notice of intent to appeal on this case.

CHAI RVAN TAYLOR: Have you had any discussions with the Attorney
General's Ofice on this matter? | mean the Governor was very
clear in his stand and | can't imagine himnot follow ng through
with that comm tnent but have you had any discussion with them
about this matter?

MR. POPELY: M. Chairman, | have not had any personal discussions
with the Governor's or the Attorney Ceneral's staff about this -
t he deci sion whether or not to appeal the case. | sat in [indisc.]

wi th the Governor on tel econference and others fromhis office as
the [indisc.] at neetings a couple of weeks ago and the topic did
conme up and the Governor addressed the group on tel econference,
believe fromJuneau, and didn't give an indication one way or the
other and he sinply [indisc.] that he was considering the topic and
woul d issue his decision in an indefinite tine in the future.

CHAI RMVAN  TAYLOR: You've heard of the testinony of M. Ron
Sonerville and al so Carl Rosier.

MR. POPELY: Yes, sir.
CHAI RVAN TAYLOR:  And is there anything that you would add to the

concerns that they have shared with the commttee about the
significance of a failure to appeal this mtter and what
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significance that woul d have to our state sovereignty?

MR, POPELY: M. Chairman, | have nothing nore substantive to add.
| would reiterate that what you' ve already heard is true. This
case is like all federal appellate cases, an old case. You know,
the wheels of justice turn very slowy and in this case it is no
different. If this case is not appealed to the Suprene Court it
could be a very long tine before another litigant raises this
identical issue and gets through the district court and the Ninth
Circuit level, conplete with any remand that may take place as it
did in this case and then get it all the way up to a petition for
certiorari, which may or may not be granted by the United States
Suprenme Court. I think the Suprenme Court is in a favorable
position right now as far as the State of Alaska is concerned to
issue the kind of ruling we'd |like to see in this case. The timng
woul d be good - that's clear

CHAI RVAN TAYLOR:  Yes, thank you. Representative Coghill?

Number 1800

REPRESENTATI VE COGHI LL: M. Popely, Senator Therriault brought up
the standing of the legislature. | know we have an am cus bri ef
but is there any recourse if this is not appealed to the
| egislature - | nmean is there any recourse to the legislature if
this is not appeal ed?

MR POPELY: M. Chairman and Representative Coghill, unfortunately
there is no procedural nechanism that | know of that we would

|l i kely succeed on in order to bring this case in the shoes of the
admnistration. It has been handed, repeatedly, fromthe federa
circuit that had denied our interest in pursuing an appeal |ike
this and getting standing. |If the Governor nmakes the decision not
to appeal this case, as far as | know, that is it. This case wll
stand with the full circuit opinion - or the Ninth Grcuit - and
that is where it will land until there is another case brought by
another party. That's [indisc.]. W function only as a major as
an amicus in this case, and if the parties in the case don't file
an appeal, we go away with the case.

CHAI RVAN TAYLOR:  Representative Janes.

REPRESENTATI VE JAMES: This is - and you just sunmed up in your

final statenent a question | was going to ask but, | guess I'll go
and ask it anyway - is if there's another infraction and anot her
case brought forward and, of course, this one is froma 1990 case,
| believe - isn't it, or is it before that? And so here we are, 11

years later, finally just getting through the Ninth Crcuit, so
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suppose that if we did have another case, we could anticipate it to
go nore than that, but isn't there a possibility of a governor of a
state filing a case directly going to the Suprene Court w thout
goi ng through all those other steps to challenge this issue? Can't
the Governor do that?

MR POPELY: Representative Janes, through the Chair, it's possible
there are direct action lawsuits where a state sues the federa
government directly to the United States Suprenme Court. They are
extrenely rare and | don't think that this is one of the cases
where that would probably succeed. Wth respect to other states
bringing a case of this nature, again, it's highly unlikely that
you woul d find this exact issue on point in another state because
this one, really, specifically addresses [indisc.], something
that's called dicta, a Suprene Court opinion that woul d address our
i ssues but the primary issue on appeal and the one that the Suprene
Court would be directly ruling on - the one that would be [indisc.]
precedential is whether or not the federal governnment cannot decide
control over the status of fish and gane in navi gable waters where
the United States has a reserved water right. There are other
i ssues that can arise with respect to what the federal governnent's
interest is in reserve waters around the country, but of this
particul ar case, probably not. As an exanple, one of the
interesting things that sort of Ilends itself to this case
warranting an appeal, there was a United States Suprene Court
opi nion that cane down after this case was argued in January - the
solid waste case, which was addressed by a nmgjority and a
di ssenting opinion. 1In the Katie John case, there was a case in
II'linois where there was a question about navi gable waters and the
judges on the Ninth CGrcuit panel disagreed as to the [indisc.] of
that case. On this case, the dissenters felt very strongly that
that case was on point and would direct the Ninth Grcuit to rule
in the state's favor on this case. The mgjority, unfortunately,
did not think so but, fromthe state's perspective, that certainly
is a case that works to our advantage. The United States Suprene
Court held in that case that there is a question over the federal
governnment's exercise and jurisdiction in navigable waterways
within a state. Unl ess Congress clearly intended to renove
traditional state power by control of those waters, it has to say
so very clearly and specifically on how they did not do that in
that case. The State of Alaska's argunent in that case would of
course be that w thout your recent Suprene Court case law, it's
controlling in this case and that's the end of the argunent right
t here. Recently [indisc.] mght be off point but, again, the
majority of the judges in this case, and | certainly chose not to
foll ow that reasoni ng.

REPRESENTATI VE JAMVES: Thank you.

SENATE JUD COW TTEE -15- June 7, 2001



CHAI RVAN TAYLOR:  Thank you. Ted, | have two nore questions for
you. The first is what used to be called the dacier Bay suit,
followed by this adm nistration. It was then anmended and becane
known by the vernacul ar of Southeast Waters case. It currently
involves all of the waters of Southeast Al aska. That is a direct
action suit brought by the Governor directly to the Suprene Court
on the issue of subnerged | ands and the water colums above them

That's our three-mle limt. That's the very sanme three mles
we're worried about all the pollution going into right now W
won't control it if we don't do sonething about this today. |If you

could, please, explain to me the logic that would flow from the
admnistration filing a suit directly in the U S. Suprene Court to
protect state sovereignty over Southeast waters, and yet failing to
file an appeal on Katie John, which involves the regulation of
those very sane state waters, navigable waters by the federa
gover nnent .

MR. POPELY: M. Chairman, certainly the reasons that |ie behind
the Governor's decision on this case is [indisc.]. | can't glean
that for you. | don't think anybody in the room probably can. The
Attorney Ceneral has nade it very clear that the Governor's going
to make a decision and in litigation of this sort in the past is
often a political decision. That's, | think, why you probably
called this hearing is to get a better gauge of what the politics
are behind what the CGovernor is going to do in this case. I
certainly, as an attorney, can't give you any reasonabl e argunents
for addressing a state jurisdictional matter in one case and
choosing not to assert those argunents that are simlar in another
case. |It's going to be a political question that the Governor's
going to answer and unfortunately we're going to be stuck with it.

CHAl RVAN TAYLOR  Ckay, let nme ask you ny second question. Each of
us who sits here and is elected to office nust raise their right
hand and be sworn into office and part of that oath requires that
we uphold the laws of the State of Al aska and the Constitution of
the State of Al aska. The Governor in his article in Mrch
indicated the Alaska State Suprenme Court has ruled exactly the
opposite of federal court and unaninously said the State of Al aska
controls all navigable waters and, | guess, first - is that a
correct statenent, and secondly and inpeachnent lie for violation
of oath of office by any Governor who failed to protect and defend
the Constitution and | aws of the State of Al aska.

MR POPELY: Well M. Chairman, in response to your first question,
that is accurate, neaning the decision in 1996 by the Al aska
Suprenme Court, unaninous for the Totenof case - exactly the sane
i ssue that the Katie John court has issued an opinion in last nonth
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and had contradictory opinions. In fact, as Ron had stated
earlier, the State of Al aska has control over those navigable
waters, not the federal governnent, not under our reserve water
rights or navigational servitude or other doctrines.

In response to your second question whether it is a peaceful act by
the Governor of the State of Alaska in this particular instance to
decide not to file a petition for cert, obviously it's a nore
i nvol ved question than | could probably answer right now. There
are a lot of interesting questions to be pursued by that, |
suppose, and sone of themw | revolve around whether or not the
Governor made this decision for any other reasons. If it's a
litigation based decision and he can justify to an appropriate
body, then perhaps not. If, on the other hand, it's sinply a
political decision that he's prepared to defend and enforce what
the state's suprene court has determned to be state law, then it's
possi ble. The question of what is our state law to be defended is
somet hing el se to be discussed. The Al aska Suprene Court's ruling
on this case, state law that has to be defended through the

exhaustion of all appeals on a federal case like this, | think
there's a good argunent that it is. So, while | can't give you an
exact answer, |'d say it certainly will becone an issue. | have no

doubt about that.

CHAl RMAN TAYLOR: Thank you, Ted, for that, and | personally have
no reason to question or doubt the Governor's word and comm t nment
on this subject and | believe that he was speaking in good faith
fromthe heart when he wote that article in March of 2000 and |
have no reason to believe that he won't follow through with that.
Senat or Ward, you had a questi on.

Nunber 2207

SENATOR WARD: Yes, thank you. | don't pretend to understand the
ruling yet, nor the reasons to do or to not do sonething. Lawers
will be figuring that out. But | did have a question of you. It

was brought up earlier and I"'mnot quite sure whether it was Ron
Sonmerville or Carl Rosier that brought it up but they said that
there was 14 other states that had entered in on a am cus brief.
D d the governors of those states have standing to file directly to
t he hi ghest court because they will be affected?

MR. POPELY: Chai rman and Senator Ward, the governors of states
li ke our own are generally the parties to litigation like this, so
if there's going to be a lawsuit representing the state as a party,
like in our state, the governor would be the person, through the
attorney general's office, to bring a case like that. Part of the
problemin this case is that the 14 amci, who are other states in
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this case, are friends of the court just I|ike the Alaska
Legislative Council is to the State of Al aska. To bring a proper
case, they would have to be what is called a 'real party in
interest'. In other words, they would have to be directly affected
by the case by controversy out of which the case arose. In this
case, that's the state of Al aska because the incidents related to
the Katie John [indisc.] fish and gane also heard in Alaska and in
violation of what the state felt were state | aws and, therefore,
the State of Al aska has the standing to bring the case. It's not
as sinple as another state sinply stepping into the shoes of Al aska
and becom ng the party in interest because although a state |ike
Washi ngton had an interest in a case like this, they're not the
party directly inpacted by it and, therefore, do not stand in the
sane shoes as the party, in this case the State of Al aska.

CHAI RVAN TAYLOR  Thank you Ted. Representative Janes, did you
have a further followup? | have one witness left.

REPRESENTATI VE JAMES: Ckay, | don't want to take up a lot of tine
but just quickly reading this article again where Governor Know es
said no governor of any state would or should ever voluntarily
relinquish its authority back to the federal governnent, and |I'm
t hi nki ng about the position that the Governor is currently in,
which it certainly is a controversial issue in the public. Could
we assune, by his statenments possibly, making his real conm tnent
here to do this, that he's only forestalling telling us what he's
going to do just to kind of tone down the rhetoric out there while
people are looking at it differently? Wat if he' d cone out and
said he was going to do it or don't, he's going to be shot with
arrows. Do you think that that's any rationale for himto go ahead
and do this as opposed to the fact that he's commtted al ready he's
going to go there eventually?

MR.  POPELY: Through the Chair, Representative Janes, if |
understand the question right: do | think that his earlier
statenents are indicative of what he's going to do on this case
right now, and is the delay sinply a pretense for sone kind of
argunent that it's a foregone conclusion that he's going to appea

the case? | just don't know the answer to that. | don't have a
crystal ball. | don't have inside information into what the
Governor is making in this case. | suppose it is possible, from

those comments that the Chairman just read to you, that |ast March
the Governor was clear in his position and remains so today and he
is sinply exercising his duty to listen to what people have to say
about this case and we'll follow through with this or whatever to
appeal this case within the 90 day tinme franme. | hope that that is
true but | certainly can't give you a definite answer on that.
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MR, RCSIER M. Chairman?
CHAI RMAN TAYLOR: Yes, thank you. Go ahead.

MR ROSIER Yes, M. Chairman, this is Carl Rosier. 1In regard to
the question that Representative Janes just asked, the only thing
that I can think of that would cone close to providing sone type of
an [indisc.] would perhaps be the agreenment that the Governor
signed with the tribes on this and I hope that sone of the | awers
are taking a hard look at that in terns of what commtnents were
made t here.

CHAI RVAN TAYLOR  Ckay, thank you very nmuch for that. Wre there
further questions? Thank you very nuch, M. Popely. W appreciate
your good service. Also off-net we have Lynn Levengood. M.
Levengood?

MR. LYNN LEVENGOOD: Yes, M. Chairman, |'mon-1line.

CHAI RVAN TAYLOR Having heard the coments of the previous
speakers, and | assunme you have - you've been on-line for sone
time?

MR LEVENGOOD: Yes, yes, M. Chairman. |'ve been on-line since the
begi nni ng of the hearing.

CHAI RVAN TAYLOR: Wl |, rather than repeat sone of those very sane
statenents, if you could though, give us a brief summary of your
position on this matter we'd appreciate that.

MR. LEVENGOCOD: Thank you. | guess | disagree a little bit with
the previous speaker regarding the duty to defend this Al aska
sovereignty. That's a sworn duty that our elected officials swear
to and to not vigorously defend Al aska sovereignty would be
mal f easance or m sfeasance or non-feasance. And 1'Il let you
explain that to the people gathered but | think ... [END OF TAPE].

TAPE 01-35, SIDE B

MR. LEVENGOOD: ... whether it's the state law or not, | disagree
again. The sovereignty of the State of Al aska is what needs to be
defended and | guess |I'Il go back to when the |ast special session

the Governor called, he was quoted, and it's - article - his press
release is that it would be irresponsible to turn our right and our
responsibilities to manage Al aska's fish and gane to the federa
government. Qur right was at the heart of Statehood, which we were
celebrating on the 40th anniversary, so - | think it is his duty to
defend Al aska sovereignty. Sovereignty is the issue and he would
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be remiss if he did not appeal this decision.

Let's see, you want to hear other questions. Wat happens if this
case is not appealed? The 1992 U. S. Supreme Court case, New York
v. United States, Sandra Day O Connor wote the decision and she
said, 'If a power is an attribute of state sovereignty, it is
necessarily a power that the constitution has not conferred on
Congress, and the constitutional authority of Congress cannot be
expanded by the consent of a governnental unit whose donmain is
t hereby narrowed, whether that unit is the executive branch or the

state." Applicable to this situation, our elected officials cannot
narrow the sovereignty of the State of Al aska. That is textbook
black letter, constitutional |aw. So, if this case - if our

Governor does nothing, he'd have to defend his actions of doing
nothing but the issue is not close[d} forever because this is a
constitutional issue and, to answer Representative Janes' question,
yes, soneone else could bring this sovereignty issue directly - in
a direct action to the U S. Suprene Court.

The case that's currently being done, M. Chairman, the subnerged
| ands in 3 acier Bay and the Archipelago, is a direct action suit,
as you suggested. It alsois one - it's a quiet title action. The
Attorney GCeneral's Ofice did not make the claimfor any fishing
rights, they just clained that the sea beds and the bed of @ acier
Bay is state land. Interestingly, two different branches of the
federal governnment, the Departnent of Interior and the Departnent
of Agriculture, took two different views for the U S. Governnment on
that issue so it's [indisc.] - the federal governnent saying two
different things at the sane tine.

As far as the Ninth Grcuit goes, they are overturned a vast
majority of the time but interestingly a case that no one's talking
about and cane out after Katie John but before the appeal of Katie
John was rendered was a suit that regarded subnerged | ands of the
Kandi k (ph) Nation and Black Rivers here in the Interior. The
Ninth Crcuit - a three judge panel of the Ninth Grcuit led by
Justice Kleinfelt (ph) who resides in Fairbanks, decided that the
Subnerged Land Act controlled and that the |and beneath those
rivers were state lands and that the river was navigable at
Statehood. Interestingly, in that case, the person who brought the
action was Doyon [Ltd.], who wanted nore |and selections, nore
acreage and so they brought the actions against the federal
governnment because the Bureau of Land Managenent had nmade the
decision that the rivers were not navigable and thereby took sone
acreage away fromthe [Al aska] Native Clainms Settlenent Act, away
from the Doyon tribes and so they finally - you know, 15 years
| ater, it was decided that no, those Interior rivers are navigable
at Statehood, therefore the Subnmerged Land Act applies and that's a
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Ninth Crcuit case which Joanne Grace, of the Attorney Ceneral's
Ofice, was the lead attorney, and | think is directly - 1is
controlling over the current issue but no one seens to bring that
case up.

CHAI RVAN TAYLOR:  Ckay, well thank you very nuch. W appreciate
that. Representative - first Senator Cowdery has a question.

SENATOR COADERY: Ch, | just - | know we're getting late, we got
other things to deal with, but I think this is the npost inportant
thing that we can deal with and | hope that the Governor can find
time, rather than adjourn this, you' d just maybe recess it till set
time the Governor, while we're here - we're all here, | think this
is a very inportant issue that he should answer and hopefully wll.

CHAl RMVAN TAYLOR:. W th one word he could answer it by just sending
a note down saying, yes, I'mgoing to appeal, and |I'mgoing to keep
ny word and ny commtnent that | made both in '95 and again in
*2000 on March 3. M. Levengood, | wanted to thank you very nuch.
| have other questions here. W're going to have to kind of be
brief if we can on the - Representative Ogan?

MR, LEVENGOOD: Certainly.

REPRESENTATI VE OGAN: Thank you, M. Levengood, M. Chairnman.
Lynn, would you state for the record your occupation? You're a
menber of the Bar in Al aska, are you not?

MR. LEVENGOOD: Yes, |I'man attorney in private practice here in
Fai r banks.

REPRESENTATI VE OGAN.  And recently the Governor said on a public
radi o broadcast, you know, he'd rather just see us anend the
Constitution. That would resolve everything and we'd get back
state control. It's my opinion that once you anend your
Constitution, your statutes and your regulations to conformwth
federal law, you don't have state control, you sinply have federa
control with a state nane on it. Wuld you concur with that?

MR LEVENGOOD: That's absolutely correct and, as a matter of fact,

in the docunent that the organization | work with, the Al aska
Wl dlife Conservation Association, the tine when we sent down to
the Legislature, that's one of the issues that we presented. If we

did what you ask in your question, that we would nerely be the
m nions of the federal overseers and would be in a quandary that
woul d be inpossible to |ive under.

REPRESENTATI VE OGAN:  Very nuch |ike what M. Sonerville said with
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[indisc.].

CHAl RMAN TAYLOR: If there are no other questions, | want to thank
you again for standing by on the phone M. Levengood, and for
taking your time today, and for each of those w tnesses that have
testified. It's not ny intent to adjourn this commttee but,
instead, to recess, and to give the Attorney General and the
Governor an opportunity to appear before the conmttee and resol ve
this matter for all the people of the state so that when we | eave
here, we can know that we did sonething significant. | know that
we're all anxious to see novenent on the Governor's bill. | want
to join in that process and good hard work that you've done
Senator Cowdery. Wth that, I'lIl adjourn the neeting and - recess
the neeting and then we can convene and nove into Transportation.
| appreciate the courtesy that the nmenbers have given us today. W
are recessed [2:39 p.m].
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