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MVEMBERS PRESENT

Senat or Robin Taylor, Chair
Senat or John Cowdery

Senat or CGene Therri ault
Senat or Johnny Ellis

VEMBERS ABSENT
Senat or Dave Donl ey, Vice Chair
COW TTEE CALENDAR

CS FOR HOUSE BILL NO. 49(FI N
"An Act extending the term nation date of the Board of Parole; and
providing for an effective date."

MOVED CSHB 49(FIN) OUT OF COMM TTEE

CS FOR HOUSE BILL NO 121(L&0O)
"An Act relating to the issuance of qualified charitable gift
annuities.”

MOVED SCS CSHB 121(JUD) OUT OF COW TTEE

CS FOR HOUSE BI LL NO 184(JUD) am
"An Act relating to insurance; anending Rule 402, Al aska Rul es of
Evi dence; and providing for an effective date.”

HEARD AND HELD

CS FOR HOUSE CONCURRENT RESCLUTI ON NO. 17(RES)
Expressing the legislature's support for sale of a portion of
Al aska's North Slope natural gas for electrical generation to power
data centers within the North Sl ope Borough.

MOVED SCS CSHCR 17(JUD) OUT OF COW TTEE

CS FOR HOUSE BILL NO 172(FIN) am
"An Act relating to therapeutic courts for offenders and to the
aut hori zed nunber of superior court judges."

MOVED SCS CSHB 172(JUD) QUT OF COW TTEE

CS FOR SENATE BILL NO 191(L&C)

"An Act relating to insurance pooling by air carriers.”
HEARD AND HELD
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SPONSOR SUBSTI TUTE FOR HOUSE BI LL NO. 120 am

"An Act adopting the National Crinme Prevention and Privacy Conpact;
making crimnal justice information available to interested persons
and crimnal history record information available to the public;
making certain conformng anmendnents; and providing for an

effecti ve date.”
MOVED SSHB 120 am OUT OF COW TTEE

PREVI QUS COW TTEE ACTI ON

HB 121 - See Labor and Commerce m nutes dated 4/26/01.
HCR 17 - See Resources mnutes dated 4/30/01.
HB 172 - See Judiciary mnutes dated 4/27/01.
SB 191 - See Labor and Conmerce mnutes dated 4/17/01

4/ 24/ 01 and 5/ 1/01.
W TNESS REG STER

Ms. Candace Brower, Program Coordi nator
O fice of the Conm ssioner

Departnent of Corrections

431 North Franklin, Suite 203

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Supported HB 49

Ms. Any Erickson

Staff to Representative Lisa Mirkowski
Al aska State Capitol

Juneau, Al aska 99801-1182

POSI TI ON STATEMENT: I ntroduced HB 121

Ms. doria dover, Chief Financial Exam ner
Anchorage Field Ofice

Departnent of Community & Econom c Devel opnent
3601 C Street, Suite 1324

Anchor age, Al aska 99503-5948

POSI TI ON STATEMENT:  Supported HB 121

M. David G Shaftel

Al aska Communi ty Foundation Board of Directors
3300 Provi dence

Anchor age, Al aska 99508

PCSI TI ON STATEMENT:  Supported HB 121

M. Jon Cal der
No address provi ded
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POSI TI ON STATEMENT:  Supported HB 121

M. Bob Lohr, Director

Di vision of |nsurance

Department of Comrunity & Econom c Devel opnent
3601 C Street, Suite 1324

Anchor age, Al aska 99503-5948

POSI TI ON STATEMENT:  Supported HB 121

Ms. Katie Canpbell, Actuary L/H

Di vision of |nsurance

Departnent of Community & Econom c Devel opnent
3601 C Street, Suite 1324

Anchor age, Al aska 99503-5948

POSI TI ON STATEMENT: Testified on HB 121

Represent ati ve Kevin Kott

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Sponsor of HCR 17

M. Janes Dodson, Vice President
Netricity, LLC

No address furni shed

PCSI TI ON STATEMENT: Testified on HCR 17

M. Thomas Wi ght

Staff to Representative Brian Porter
Al aska State Capitol

Juneau, Al aska 99801-1182

PCSI TI ON STATEMENT: I ntroduced HB 172

M. Dean Guanel i

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

PCSI TI ON STATEMENT: Testified on HB 172

M. Blair MCune

Al aska Public Defender Agency

No address furnished

Anchor age, Al aska

PCSI TI ON STATEMENT: Opposed to HB 172

M. Bob Lohr, Director

Di vision of |nsurance

Department of Comrunity and Economi c Devel opnent
3601 C Street Ste 1324

Anchor age, AK 99503-5948

POSI TI ON STATEMENT: Testified on SB 191
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Ms. Sarah McNair-G ove

Di vi sion of |nsurance

Department of Comrunity and Econoni ¢ Devel opnent
P. O Box 110805

Juneau, AK 99811-0805

PCSI TI ON STATEMENT: Testified on SB 191

Representati ve John Coghil |

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Testified on HB 120

M. Kenneth Bischoff, Director

Di vision of Admi nistrative Services
Department of Public Safety

PO Box 111200

Juneau, AK 99811-1200

POSI TI ON STATEMENT:  Supported HB 120

Ms. Di ane Schenker, Crimnal Justice Planner
D vision of Admi nistrative Services

5700 East Tudor Road

Anchor age, Al aska 99507-1225

POSI TI ON STATEMENT: Testified on HB 120

ACTI ON NARRATI VE

TAPE 01-29, SIDE A
Number 001

CHAI RVAN ROBI N TAYLOR cal l ed the Senate Judiciary Commttee neeting
to order at 5:22 p.m Senator Cowdery, Senator Therriault, and
Chai rman Tayl or were present. Senator Ellis arrived at 5:26 p. m
Chai rman Tayl or announced the first order of business would be HB
49.

#HB 49

HB 49- EXTEND TERM NATI ON DATE FOR BD OF PAROLE

Ms. Candace Brower, Legislative Liaison for the Departnent of
Corrections, explained that the | egislation extends the termnation
date of the board of parole. Originally the extension date was 2006
and the House anended the date to maintain the parole board inits
current status until 2008.

CHAI RMAN TAYLOR announced that the CS before the commttee was the
House bill.

SENATE JUD COW TTEE -4- May 4, 2001



SENATOR THERRI AULT asked what percentage of i ncar cer at ed
i ndividual s comes before the parole board and how t he dynam cs have
changed since mandatory m ni muns were instituted.

M5. BROWER did not know that the percentage of individuals eligible
for discretionary parole had changed but the nunber of mandatory
parol es has increased with the nunber of offenders. The workl oad on
the mandatory parole has to do with the nunber of parole violators.
I ndi vidual s who are rel eased on nandatory parole have their case
reviewed by a parole board nenber who then determnes the
supervi sory requirenments for that offender. Because the paroles are
mandat ory, there are sone parol ees who are not successful and their
parole is revoked. At that tinme, there is a full board adjudi catory
heari ng.

Al t hough she did not have any figures, she thought the annua
parol e board report should give percentages of discretionary parole
hearings held as well as the nunber of mandatory parol e revocation
heari ngs.

SENATOR THERRI AULT stated his reason for asking stemmed from a
constituent who was on probation and questioned the need for a
parol e board since instituted nandatory good tinme and mandatory
m ni nruns had aut omat ed so nuch of the system

M5. BROVER responded that there were still a significant nunber of
di scretionary parol e hearings held.

SENATOR THERRI AULT noted that the nonetary outlay was about
$450, 000. 00 per year.

V5. BROWAER agr eed.

CHAI RMVAN TAYLOR asked that the record reflect his pleasure
regarding the work that has been done by the current and past
parol e boards. There has been no abuse of discretion in this state,
whi ch indicates that good judgnent is being exercised.

SENATOR CONDERY noved CSHB 49(FIN) fromcommttee with individua
recommendat i ons.

There being no objection, CSHB 49(FIN) noved from conmttee with
i ndi vi dual recommendati ons.

#

#HB 121
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HB 121- QUALI FI ED CHARI TABLE G FT ANNUI TI ES

M5. AMY ERI CKSQN, staff to Representative Lisa Murkowski, explained
gift annuities as contractual agreenents whereby a donor makes a
gift to a charity in exchange for a guaranteed annual income. This
benefits the donor by allowng themto not only nmake the gift but
also to receive a partial tax-free lifetinme incone. It benefits
charities as a neans of raising funds. On average, the charitable
deduction equals one-half the gift.

HB 121 is nodel ed | egislation that has been adopted by nore than 30
other states. It defines charitable gift annuities and states that
they are not insurance. It also sets a $300,000.00 mininum
unrestricted cash requirement and limts the opportunity to
established charities that have been in operation for three years
or nore.

Number 565
SENATOR THERRI AULT asked what woul d happen when the donor died.

M5. ERICKSON said all donors woul d have to have nanmed a beneficiary
to the annuity and upon the donor’s death they would receive the
noney.

M5. GLORIA GLOVER, Chief Financial Exam ner with the Departnent of
Community & Econom c Developnent, testified that the Al aska
D vision of Insurance supports the |egislation. Although current
Al aska statute does not address this type of annuity separately,
gift annuities sold by charities neeting certain conditions are
exenpt frominsurance regulation. Charities nust give notice to the
donor as well as the Division of Insurance when they begin issuing
t hese types of contracts. Al aska Division of Insurance provides no
informati on about the solvency or the product but there are
penalties for not issuing the required notices.

MR. DAVID G SHAFTEL, Al aska Community Foundation (ACF) board
menber, expressed general support for the bill but outlined one
concern. They are a relatively new non-profit foundation whose main
focus is to support and inplenent charitable giving in Al aska.
Al t hough they are endowed for over one mllion dollars, they do not
have $300,000.00 in unrestricted cash and this would make them
ineligible to initiate a charitable gift annuity program

He asked that the committee add a subsection that would all ow one
charitable institution to guarantee annuity prograns established by
another charitable institution such as the Alaska Conmunity
Foundation. Wth that alternative, ACF and other new non-profits
could establish a program while also providing the security that
the Act requires.
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CHAI RMAN TAYLOR asked whether he had specific | anguage avail abl e
for the amendnent.

M. Shaftel said he and G oria dover had di scussed and agreed upon
specific language and M. Erickson should have it in her
possessi on.

CHAI RVAN TAYLOR said his staff would provide nenbers with copies of
t he proposed changes and the commttee would return to the issue
after other testinony.

MR. JON CALDER, testified in support of HB 121. He wanted to
clarify that when a donor takes out a gift annuity they are paid a
lifetime income by the charity with which they took out the gift
annuity.

SENATOR THERRI AULT referred to supporting literature in the bil
packet that stated that, “In addition you will receive certain tax
advant ages whi ch make your gift even nore valuable.” He wanted to
know how the tax advantages of the gift accrue to the individua
donor.

MR. CALDER expl ai ned that when a person takes out a gift annuity
they get several benefits. The donor receives the benefit of giving
the gift and a tax deduction for the charitable portion of the gift
annuity. A gift annuity is a legal contract that is part gift and
part return of principal so sone of the noney returned every year
is tax-free. There is also the charitable deduction in the year the
gift is made or it nmay be spread over five years.

SENATOR THERRI AULT asked whet her the progranms could be set up to
benefit any group or cause.

MR. CALDER responded that charities have been offering gift
annuities for close to 90 years and typically a donor takes out a
gift annuity with a charity that they believe in or support.

SENATOR THERRI AULT asked if his definition of <charity was
501(c) (3).

MR. CALDER said that was correct.

SENATOR THERRI AULT asked if it was only 501(c)(3) non-profits.

MR. CALDER said USC 170(c) is also listed in the bill under the
definition of charitable contribution but normally the bill is for
501 (c) that “we normally think of as a charitable organization.”

SENATOR THERRI AULT said there are 501(c)(3)s that are not political
and 501(c)(4)s that are political
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MR. CALDER said that is correct and “the one this actually again
this applies to the 501(n-5) and then also 514(c) 5. So you have a
couple of themthere.”

SENATOR THERRI AULT responded, “I’mnot sure if we’'re gathering up
noney with governnmental support and pouring it into politics.”

MR. CALDER said the qualified charitable gift annuity neans an
annuity as described in the code as a 501 (n-5) and a 514(c).
Normally a gift annuity is for a charitabl e organi zation and they
are normally 501 (c).

SENATOR THERRI AULT said, “(c) (3) or (c) (4)?"
MR. CALDER replied, “(c)(3)”

CHAI RMAN TAYLOR poi nted out that 501 (c)(3) is provided on page 3,
at line 23 and 501(n)(5) is listed at line 25 and 514 (c)(5) is on
that same line and 170 (c) is on line 22. He shares Senator
Therriault’s concern.

He noted that M. Shaftel’s anendnent was before them and he asked
whet her Representative Miurkowski had any objection.

M5 ERI CKSON st at ed she had no objection but her preference is the
nodel act.

CHAI RVAN TAYLOR noved t he anmendnent as anendnent 1 for the purpose
of discussion. On page 4, after “years.” on line 1, renove the
period and add: “; or (C) a guarantee that the obligations of the
annuity contract will be net by a charitable organization that
neets the requirenments of (A and (B).”

Number 1323

SENATOR CONDERY expressed confusi on about a charitable institution
sponsoring the required $300,000 in unrestricted funds. Could they
sponsor nore than once with the sane $300, 000?

MR. SHAFTEL responded that a public charity would be very cautious
about providing this type of guarantee because they are
underwriting the annuity program He agreed that wusing the
unrestricted $300,000 nore that once was a concern and perhaps
there should be additional |anguage to tighten the area.

Number 1480
SENATOR THERRI AULT referred to the definition of charitable

organi zati on on page 3, line 20 and said “person” can be a |iving
breathing or a corporation. On line 22 he wondered whether “a
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person” nmeant “a living breathing person who this gift was set up
to benefit?”

SENATOR TAYLOR responded that it did.

SENATOR THERRI AULT then referred to (b) and confirnmed that the only
group that is allowed for the prograns to be set up to benefit is

(c) (3)s.

CHAI RMAN TAYLOR responded affirmatively allaying the concerns
expressed by Senator Therriault.

SENATOR TAYLOR asked whet her there was objection to anendnment one
and there was none.

Amendnent 1 passed with no objection.

SENATOR COWDERY nmoved SCS CSHB 121(JUD) from conmittee wth
acconpanyi ng fiscal notes and individual reconmendations.

There being no objection, the bill nmoved fromcommttee.
#
#HB184

HB 184- 1 NSURANCE CODE AMENDVENTS

SENATOR TAYLOR announced he had suggested technical anendnents. In
a hearing on SB 138, which is the sane bill, the departnent
explained the changes to the insurance code. He asked for an
expl anation of the differences between the two bills.

MR, BOB LOHR, Director of the Al aska Division of |Insurance, spoke
in support of the bill. Privacy provisions received the nost
di scussion on SB 138 and the House version of the bill incorporated
| anguage on privacy that was as restrictive as the National
Conference of Insurance Legislators nodel |anguage. This is a
hi gher standard for protection of privacy than the G amm Leach-
Bliley Act Title 5 privacy provisions provided by SB 138 as it
noved from Senate Labor & Commerce. There is little opposition to
t he House version of SB 138.

O her changes include authorizing the division to update its
i nsurance investnent regul ati ons, which have not been updated for
many years. There are many sound investnent products on the narket
that are categorized as suspect because they weren’t in existence
when the |laws were adopted. The House version would allow those
standards to be updated by regulation and outdated investnent
regul atory | anguage would be repealed resulting in the Nationa
Associ ation of |Insurance Conm ssioners nodel |aw on investnent
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regul ati on.

Anot her change deals with trust accounts. Currently the division
requires licensed trust account producers (agents and brokers) to
ensure that noney going to an insurance conpany for a policy is
protected from enbezzl enent. There is reciprocity wth the Federa
Nati onal Association of Registered Agents and Brokers and if Al aska
maintains its present requirenents for its trust accounts, it would
probably be decl ared non-reciprocal and not helped to qualify to
avoi d federal takeover of licensing. The House version of SB 138
woul d give the division the authority to adopt regul ations to have
trust accounts but would not be required to do so. As a result, if
the reciprocity provision arises, there is a nechanismin the bill
to deal with it.

Commttee nenbers were also provided with a list of technical
changes to HB 184.

CHAl RMAN TAYLOR called for a notion to anend.

SENATOR COWDERY nmpved anendnent one to insert the technical
anmendnents submtted by the division

CHAI RVAN TAYLOR obj ected for the purpose of an expl anation

M5. KATIE CAMPBELL, Life & Health Actuary for the D vision of

| nsurance, gave an expl anati on of the non-substantive changes.
Copi es of these technical changes are found in anmendnent one of
the bill file.

CHAI RMAN TAYLOR asked for additional objections and there were
none. Anendnent 1 passed. There was no ot her testinony.

SENATOR CONDERY noved SCS CSHB 184(JUD) fromconmittee with
i ndi vi dual recomendati ons.

There was no objection and Chai rman Tayl or noved the bill from
committee. [Before adjournnent Chairman Tayl or announced HB 184
woul d be held in commttee.]

#

#HCRL17

HCR 17- SALE OF NATURAL GAS TO PONER DATA CENTERS

REPRESENTATI VE PETE KOTT, reported that the resolution |ends
| egi sl ative support for the sale of royalty gas to a conpany if it
is in the best interests of the state. The gas woul d be used for
el ectrical generation to power data centers within the North Sl ope
Borough. This would create jobs and provide |ong | asting econom c
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diversity. It is estimated that one trillion of the 33 trillion
cubic feet of gas fromthe North Sl ope woul d be used over the next
25 years.

SENATOR THERRI AULT pointed out that the “resolves” support a
conpetitive, reasonable price but the “WHEREAS’ begi nning on page
2, line 2 states that the comm ssioner of natural resources nay
determne that a conpetitive bid is not in the best interest of the
state and therefore not required. He asked why there is concern
with the conpetitive bid process.

REPRESENTATI VE KOTT responded that there is just one conpany that
has come forward but if there was another interested conpany then
there could be a conpetitive bid.

JAMES DODSON, Netricity LLC, testified that the |anguage in the
resolution reflects the two ways the conm ssioner of natural
resources is able to sell gas | eases. The comm ssi oner nay decide
not to hold a conpetitive sale due to the |ack of market or the
deci sion could be made to hold a conpetitive sale.

SENATOR THERRI AULT questioned the wording on page 1, lines 12 and
13 that stated that jobs would be created in Anchorage and N ki ske.
He pointed out that since nodules have been constructed in
Fai rbanks as well, he would like to strike the words “Anchorage and
Ni ki ske” and replace themw th “Al aska”.

REPRESENTATI VE KOTT had no problemw th the change stating that the
nodul es woul d undoubtedly be built in the nost efficient |ocation.

Number 2189

SENATOR THERRI AULT noved anmendnent 1 striking “Anchorage and
Ni ki ske” from page 1, line 13 and inserting “Al aska”.

There was no objection. Arendnent 1 passed.

SENATOR ELLI'S expressed support for the resolution and noved SCS
CSHCR 17(JUD) fromcommttee w th unani nous consent.

There being no objection, the resolution noved fromconmttee.
#
#HB172

HB 172- THERAPEUTI C COURTS/ SUPERI OR COURT JUDGES

CHAI RVAN TAYLOR announced a committee substitute and asked whet her
M. Wight had reviewed the anendnent.
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THOVAS WRI GHT, Staff to Representative Brian Porter, reported no
problemw th the proposed change.

CHAI RMAN TAYLOR expl ai ned that on page 2 of the anended version it
is established that the pilot sites for the Anchorage and Bet he
therapeutic courts shall be in effect for three years as in the
original bill but the activity of the two courts has been [imted
to the Anchorage and Bet hel venue districts.

Venue districts are geographi c boundaries that act as a guideline
to determne in which superior court cases should be filed and
are not the sane as judicial districts.

TAPE 01-29, SIDE B

SENATOR THERRI AULT asked whet her the change was an attenpt to dea
with the issue of someone in the larger judicial district trying to
preenpt judges so they are able to access the benefits of the
t herapeutic court as far as sentencing.

CHAI RVAN TAYLOR responded that the primary concern was equal
protection. The cases evaluated had three things in comon. Al
were time limted, all were experinental and all had geographic
boundari es.

The amendnent al so intends that mandatory m ni muns woul d no | onger
be waived. Rather, it is provided that the court may find that the
rigorous nature of the sentence inposed under the therapeutic court
is equal to or exceeds that inposed under nmandatory m ni muns.

The changes woul d provide for equal protection and still maintain
the original thrust of the program

MR. VRI GHT reported no objection to the anmendnent.

CHAI RVAN TAYLOR directed attention to page 4, lines 19-29 of the
work draft beginning with “Inprisonment”. The section replaces the
portion dealing with possible suspension of the inposition of
sent enci ng.

MR WRI GHT said he would have to defer to the departnent of |aw for
a coment .

Number 2169
MR. DEAN GUANELI, Departnent of Law, said it appears as though the

change requires that a sentence be inposed according to current |aw
in 12.55 but after sone period of tinme, not limted by rule 35 the

SENATE JUD COW TTEE -12- May 4, 2001



court can entertain a notion for reducti on of sentence. That notion
woul d be based on the sane considerations that were in the previous
version of the bill

Line 25 of the work draft, reading “(1) may not reduce the sentence
bel ow the mandatory m ni num sentence for the offense unless the
court finds that the defendant has successfully conplied with and
conpleted the treatnent plan and that treatnent plan was in its
totality as rigorous as the mninumperiod of inprisonnment,” was in
the previous version and is acceptable.

However, the second portion, “(2) may consider the defendant’s
conpliance with the treatnment plan as a mtigation factor under AS
12.55.155.” may present difficulty. Under the previous version, the
court had the option of suspending the entire prison sentence.
Because mtigating factors would only allow a reduction of
i mprisonnent to be cut to half of the presunptive termrather than
suspended al t oget her he questioned the practical effect. The crines
this court would typically hear would be first offense, class C
felonies in which mtigating factors could go to zero.

CHAI RVAN TAYLOR agreed and said the additional |anguage antici pates
i npatient treatment prograns and the Suprene Court has rul ed that
time spent in such a program equals tine spent in jail. First
of fender, class C driving while intoxicated (DW) would have the
opportunity to have their sentence reduced to zero. Although there
may be sonme benefit to having jail tinme that nust be served, there
woul d be individual inducenent to going into the program if
enrol | ment reduced jail tine.

MR GUANELI didn’t see any problens but wanted to characterize sone
of the testinony heard in other conmttees.

First, some judges felt that rather than inposing and then reducing
sentences, they had nore |everage over an offender if they could
wait to inpose sentence until they were sure the offender was
conplying with certain conditions. In contrast, sone felt that
i nposing a sentence and reducing it later gives the offender a
cl ear idea of how much they have to gain.

From the prosecutor’s standpoint, there was no objection but the
public defender was of the opinion that a large incentive was
needed to convince sone clients of the benefits of going through
the long and i ntense treatnent.

CHAI RVAN TAYLOR reported that there is adequate incentive avail abl e
to a superior court judge under a felony count. He thought there
was a lot of incentive for nost to be in a program whereby a
m ni mum mandatory coul d be reduced to nothing.
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Nunmber 1933

MR. BLAIR McCUNE, Al aska Public Defender Agency, had not seen a
copy of the changes but he had concerns. Language on page 4 dealing
with the judge w thholding the pronouncenent of the period of
i mprisonnment, “kind of sets things off.” He did not understand the
reference to rule 35 if the sentence is not actually pronounced.
Reference to mtigate in 12.55 is troubling because the mtigating
factors are narrowWy drawn. To his know edge, there is no
mtigating factor that he knows of for participating in a

therapeutic court. In fact, nobst mtigating factors would not
apply.
CHAI RVAN TAYLOR responded that the bill “specifically authorizes

the court to consider the offenders conpliance with the treatnent
programas a mtigating factor under Al aska Statute 12.55.155.”

MR MCUNE said that does not fit in any existing list of
mtigating factors.

CHAI RVAN TAYLOR said, “It doesn't, we're adding it to it in a
special piece of legislation just for this court just in these
types of circunstances. That’s why we structured it the way we did.
You get into therapeutic court you get an extra ticket to get out
of jail.”

MR. McCUNE said another problemis that mtigating factors refer to
felony offenses and may reduce presunptive terns. Mtigating
factors are listed in but 12.55.155 and they do not apply to
m sdeneanor of f enses.

CHAI RVAN TAYLOR said they were not talking about m sdenmeanor
of fenses. Rather, they were talking about felony cases in the
superior court.

MR. MCUNE thought sonme m sdeneanor defendants with a previous,
non-felony, DW could still be considered because the superior
court can take jurisdiction for msdeneanors. He saw problens
associated with using reference to mtigating factors under Al aska
Statute 12.55.

H s suggested | anguage on the rigorous nature of the program as
approxi mati ng mandatory mninuns was that the |egislature use this
in a separate findings section, which would take care of the equa
protection questions that m ght be raised.

CHAI RVAN TAYLOR responded that it was placed so that the judge
woul d make the call as to whether is was as rigorous.

MR. McCUNE said the preference of the Public Defender Agency woul d
be to have it worded the way it |left the House because it provides
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a greater incentive. Equal protection concerns could be addressed
in a separate finding and the statute | eft unchanged.

In summary: He does not understand reference to rule 35. His main
concern is reference to Al aska Statute 12.55 because that is a
narrow type of action that the court could take and wthout
anendi ng Al aska Statute 12.55.155 to apply to m sdeneanors it woul d
not serve Chairnman Taylor’s intended purpose.

CHAI RMAN TAYLOR sai d he understood his concerns and asked whet her
he had ot her questions or coments.

MR. McCUNE replied that on page 4, lines 30-31, sone individuals
m ght not be given credit for tine served and the reason that
| anguage was i ncl uded was because of | anguage on page 4, |ines, 14-

CHAI RVAN TAYLOR asked which version he was referring to.
MR. McCUNE said he was | ooking at the L version.
CHAI RVAN TAYLOR said the coommittee was working on the T version

MR. McCUNE said this was the area where there are changes made to
include rule 35 and the reference to mtigating factors.

CHAI RVAN TAYLOR asked for the reference again.

MR. McCUNE said he was referencing version L, page 4, lines 14-18
and page, 4, lines 30-31. Lines 30-31 nake it so that a defendant
may not get credit for time served but lines 14-18 give themthe
opportunity to |l ose mandatory m ni numti nmes.

CHAI RVAN TAYLOR said the |anguage on page 4, lines 14-18, of his
version refer to probation.

MR. McCUNE said he was referring to the | ast sentence on paragraph
(1) that begins with “wthin 30 days after entry of the plea”.

CHAI RMAN TAYLOR said his paragraph (i) reads, “If the defendant is
termnated fromtherapeutic court,” and asked whet her that was what
he was tal ki ng about.

MR. McCUNE responded that he didn’t have a paragraph that began
t hat way.

CHAI RVAN TAYLOR said the two versions were dissimlar.
MR. WRIGHT interjected that his L version was the one com ng from

House Judiciary but changes were nmade in House Finance and there
was al so an anendnent adopted on the floor of the House.
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CHAI RVAN TAYLOR agreed that the version comng fromthe House was
/O a.

MR. McCUNE had a different version altogether.

SENATOR THERRI AULT t hought the working version could be faxed to
M. MCune.

MR. McCUNE provided his fax nunber.

CHAI RVAN TAYLOR directed a copy to be sent and announced they woul d
hold the bill until later in the neeting.

MR. McCUNE sai d perhaps M. Guaneli understood his concerns about
the reference to mtigating factors and AS 12.55.

MR. GUANELI responded that he understood the point but he was not
sure about the concern. Perhaps the mtigating factors under AS
12.55.55 don’t apply to m sdeneanors but subsection (1) does apply
and says, “you can reduce it bel ow the mandatory mnimumif these
ot her things occur.” He thought the reference to mtigating factor
isonly alimtation when there is a presunptive termand you want
to limt how nuch the judge can reduce that term It is not a
limtation in a m sdeneanor case because presunptive ternms do not
apply to m sdeneanors. Wth this in mnd, he does not agree wth
M. MCune’ s concerns.

CHAI RVAN TAYLOR said he was pl eased to hear that because it was not
his intention to obstruct but to provide the court with the
di scretion to reduce the termto zero.

Nunber 1185

MR. McCUNE said he m ssed sonme of the changes.

CHAI RVAN TAYLOR responded that it would be hard to follow the
changes wi t hout having the docunent to exam ne.

He would give M. MCune tine to examne the T version and get his
comments on record before adjournmnent.

SCS CSHB 172(JUD) was held until later in the neeting.
#

#SB191
SB 191-JO NT_AVI ATI ON | NSURANCE ARRANGEMENTS

M. BOB LOHR, Director Division of Insurance, expressed his
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appreciation to the commttee for including the division of
insurance in developing SB 191. Although a nunber of their
suggestions were incorporated in the bill, his testinony would
focus on ways the bill could be strengthened.

* Mninmum surplus and capital requirenments simlar to those
required of a donestic reciprocal insurer have been added and
is an inportant addition to the |egislation.

e Aviation insurance will only work if it is adequately funded.
Aut horization for an aviation joint insurance arrangenent that
is tied to a congressional or legislative grant or |oan for
reserves shoul d be expl ored.

 The term“admitted assets” used on page 3, line 31 in section
21.77.040 should be defined since the specific nmeaning under
title 21 would not apply. Intitle 21 it is atermrelated to
statutory accounting and would not be applicable. They
suggested replacing “admtted assets” with “cash and U S
treasuries.

e They recommend that the aviation joint insurance arrangenent
be required to notify nenbers that the insurance is not
regul ated and they provide no guarantee of protection in case
of insolvency. Language in AS 12.34.080 could be used as a
nodel .

CHAl RMAN TAYLOR offered anendnent 1 striking the term “admtted
assets” frompage 3, line 31 and inserting “cash or U S. treasury”.

SENATOR CONDERY noved anendnent 1.
CHAl RMAN TAYLOR asked for the next reconmmendati on.

MR. LOHR said the next recommendati on was conceptual in nature but
he was reading fromAS 24.34.080 relating to surplus lines. In (c)
is says, “a producing broker shall execute and deliver to the
surplus lines broker not later than the end of each nonth, on a
form proscribed by the director. A surplus lines broker shall file
wWth the director with a report required by (a) if this section or
with the surplus lines association with the evidence of insurance
required by (b) of this section. The surplus lines insurance first
placed or renewed in the preceding calendar nonth an affidavit
shall be open to public inspection. The affidavit must contain a
statenent by the producing broker that the insured was expressly
informed in witing before the insurance contractor coverage was
bound that the surplus lines insure with whomthe insurance is to
be placed is not licensed in this state, is not subject to the
state’s supervision and in the event of the insolvency of the
surplus lines insurer, losses will not be covered under AS 21. 80,
the Al aska Insurance Guarantee Association Act.” He thought the
forgoi ng could be adopted for the purposes of the aviation joint
i nsurance arrangenent.
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CHAI RVAN TAYLOR said “That’s to basically take them out from under
any coverage provided to other carriers because they are |licensed
and here in the state and that’s their kind of solvency pool
right?”

MR LOHR replied that SB 191 already takes them out because it
precl udes the division fromexercising any regulatory function. It
sinply notifies the policyholders of the fact that the coverage
does not exist.

CHAI RVAN TAYLOR asked himto draw up the anendnent and t hey woul d
include it in the bill

MR. LOHR agreed to do so.

SENATOR ELLI S asked whether he had an opinion on the adequacy of
the m ni mum capital and surplus requirenents set forth in the bill

MR LOHR replied that the requirenents are drawn from the
reci procal chapter and, at this tinme, aviation insurance is the
ri skiest form of insurance. Because of this, there is need for
addi ti onal nmechani sns even though those nechanisns face the sane
difficulties that existing insurers face. Because there are so many
air crashes in Alaska, there are many insurers that are unwilling
to wite policies here unless it’s with conpanies that are known
and present little risk. Safety is certainly an elenent of the
concern and those requirenents are better than no capital surplus
requi renents but adequate capitalization is inperative. If one
crash stands to wipe out the capital surplus of the entire joint
i nsurance avi ation arrangenent then this is a recipe for disaster.

SENATOR ELLI S asked what woul d constitute adequate capitalization.

MR LOHR thought the current statutory requirenent woul d have to be
doubl ed at a m ni num

SENATOR ELLI S asked Chairman Taylor for the basis for his figures
for the capital and surplus requirenents.

CHAI RVAN TAYLOR said they were the same as reciprocal insurance
carriers.

Number 690

SENATOR ELLIS asked if it was realistic to think that Congressnan
Don Young woul d capitalize such a fund in Al aska.

CHAI RVAN TAYLOR replied that Congressman Young was thi nki ng about a

$500 mllion figure, which is nuch higher than the figure
| egi sl ators consi der ed.
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SENATOR ELLI'S asked whether M. Lohr had thought about exenpting
fromhis oversight the activity referred to on page 2, line 5.

MR LOHR said the Alaska Minicipal League Joint |nsurance
Arrangenent and other entities currently operate successful ly under
statute without regulation by the division. He thought it was a
| egislative policy call as to whether sonething was within the
scope of Title 21 or not. In terns of early warning of potenti al
problens, Title 21 regulations are effective and problens would
cone to light sooner if they were regulating than if they were not.

Nunmber 552

SENATOR CONDERY noted that building contractors were interested in
a pool several years ago and wondered how t hat was wor ki ng.

MR LOHR didn’t believe the effort was carried to fruition but the
concern at that time was adequacy of capitalization.

CHAI RVAN TAYLOR agreed that they weren’'t able to capitalize the
effort.

He directed SB 191 be held in conmttee.
#
Nunber 443
#HB120
HB 120- CRI ME PREVENTI ON & PRI VACY COMPACT

REPRESENTATI VE John Coghill testified that the sponsor substitute
for HB 120 provi des | anguage for a privacy conpact between Al aska
and other states and the federal governnment to facilitate the
exchange of crimnal history records information for non-crim nal
pur poses. The conpact woul d be assuned by statute rather than by
ref erence. Any changes to the |anguage in the conpact would
necessitate a state review to protect 10" Amendnent rights. He
assured nmenbers that his focus was to ensure that the conpact could
never have authority over state.

On pages 1 and 2 there are 10 criteria for use of the information
and gives authority for receiving the information to individuals
who are not associated wth Jlaw enforcenent. Positive
identification would be nmade using fingerprints that are submtted
voluntarily.

There are five major purposes for the conpact outlined on page 7
that provide a legal framework for the establishment of the
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cooper at ive venture.

MR. KEN BI SCHOFF, Director of the Division of Admnistrative
Services for the Departnment of Public Safety, stated strong support
for the bill. The departnent is the repository for all crimna
hi story records and they process about 30,000 fingerprint based
crimnal history checks.

TAPE 01-30, SIDE A

The state can now access federal records but by joining the
conmpact, they could directly access other states’ records as well.
This woul d make accessible 40 percent of the information that is
currently wunavail able. The conpact does nothing to change what
i ndi vi dual | egi sl atures approve or aut hori ze r egar di ng
di ssemi nation |laws. They can only use the information as a conpact
menber if the Alaska |egislature authorizes the release of the
i nformation. Exanples of areas in which the information would be
used are for school bus drivers, day care workers, foster care
|l i censing, teacher certification and nursing hone and assisted
l'iving workers.

CHAI RMAN TAYLOR asked who was currently being paid to handle this.

MR. BI SCHOFF replied that there is a crimnal history repository
staff in Anchorage headed by crimnal records bureau chief, Kathryn
Monfreda, who is a latent fingerprint expert. D ane Schenker is the
crimnal justice planner.

CHAI RVAN TAYLOR t hought they had a retired trooper on contract to
put the package together.

MR. Bl SCHOFF responded they have received federal and general
funding through the legislature to begin the process of rewiting
the Al aska Public Safety Information Network. The contract for the
proj ect manager was put to bid and awarded to a retired najor with
the troopers. He’'s working to develop a new conputer information
systemthat will allow efficient national crimnal history checks.

CHAI RVAN TAYLOR conmented that he had seen significant funding
avail abl e for that.

MR. Bl SCHOFF responded that the conpact under consideration has a
zero fiscal note. The funding referred to is for devel opnent of the
new system

CHAI RVAN TAYLOR sai d the conpact sinply sets up the bureaucracy and
the rules for the bureaucracy that nakes up the conpact. The actua
cost is for buying hardware and software, setting up the system and
training people to use the system
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MR. BI SCHOFF did not agree. The National Privacy Conpact is based
on the Interstate Identification Index network system (111), which
is an FBI system That systemwas paid for and is a federal network
to which Al aska has access.

SENATOR THERRI AULT asked whet her passage of the conpact obligates
the state to foll ow through and update the current system

MR. BI SCHOFF said passage of the conpact carries no |egal or
financial obligation to replace the system However, the conputer
system that was inplenmented in 1984 is obsolete and not able to
nmeet current demands. Although Al aska has used the 11l for 35
years, it has just been used for |aw enforcenment purposes. The
conpact allows access to that information for civil purposes based
upon a set of rules outlined in the conpact.

CHAI RVAN TAYLOR asked who woul d be able to use this infornation for
civil purposes.

MR. BI SCHOFF replied it would be the departnent of public safety
crimnal records bureau personal who would send information based
on fingerprint requests fromenployers and regul atory agenci es that
are authorized to receive the information as set forth in statute.
The crimnal records bureau is the sole repository and contro
point for fingerprint information in Al aska and every state has
such a bureau.

CHAI RVAN TAYLOR asked for verification that this was to be used for
civil purposes.

MR. BI SCHOFF confirmed it was 100 percent for civil use.

CHAI RVAN TAYLOR asked about provisions for violation of utilization
of the system since individuals have to agree to have their
fingerprints run through the systemfor civil purposes.

IVB. DI ANE SHENKER, Cri m nal Justice Planner Division of
Adm ni strative Services for the Departnent of Public Safety, said
that nothing in the bill changes the law for violation of the
system State law requires an audit system whereby use is | ogged
and audited. Access may be term nated and crimnal charges referred
for violations of release of confidential information. The FBlI has
simlar provisions for action for violations.

CHAI RVAN TAYLOR asked whet her there have been any viol ations and or
term nations of use.

M5. SHENKER said there have been both. Violations are discovered
t hrough investigated conplaints and routine audits. “A handful” of
violations have been confirned since they instituted the
accelerated audit programin the |ast several years. As a result,

SENATE JUD COW TTEE -21- May 4, 2001



the individual s’ access was tern nated.

CHAI RVAN TAYLOR comment ed t hat al t hough access was term nated, none
of the parties were fired. In fact, one violator was pronoted.

M5. SHENKER responded that in the statute and regul ations for the
departnment of public safety as a repository, they do not have the
authority to term nate an enpl oyee of another agency but they do
have the authority to termnate access to the crimnal justice
information system It's up to the enployer to determne a
particul ar personnel action.

MR. BI SCHOFF acknowl edged t he issues that arose several years ago
but wanted to enphasize that this is a discrete process that is
easier to control. Although the concerns wll wunderstandably
continue, this is a civil process and access to the process wl|l
not be wi despread. Through a given set of rules, his staff in
Anchorage woul d process applicant checks in that shop.

CHAI RVAN TAYLOR sai d he understood but the network of infornation
that is available is being expanded.

MR. Bl SCHOFF responded that the information they have is for |aw
enforcenent purposes and could not be provided to enployers and
| i censi ng agenci es. Passage of the bill would allow themto provide
information for those purposes.

CHAl RMAN TAYLOR cal l ed for further questions or additional wtness
testimony and received no response. He asked for the pleasure of
the comm ttee.

SENATOR CONDERY noved SSHB 120(am) fromcomm ttee with individua
reconmendat i ons.

There being no objection, SSHB 120(an) noved from conmittee with
i ndi vi dual recommendati ons.

#
#HB172

CHAl RMAN TAYLOR asked M. Blair MCune whet her he had revi ewed the
T version of HB 172.

MR McCUNE said he had reviewed the T version and had no particul ar
obj ections but did have sone | anguage changes. On page 4, |ine 27
he suggested striking “was in its totality as rigorous as” and
substitute “approximated the severity of”. Then on line 29, after
“mtigating factor” strike “under AS 12.55.155" and substitute
“allow ng a reduction of a sentence pursuant to 12.55.155(a).”
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The first |anguage change woul d nmake it easier for judges to apply
the law Crimnal law frequently speaks of severe and | enient
sentences and “approxi mated” gives the judge nore interpretive
| eeway then the original |anguage. The reasoni ng behind the second
change is rooted in sections (e), (f), and (g) at the end of AS
12.55.155 requiring clear and convincing proof of any mtigating
factor. Limting reference to just section (a) solves any tendency
of the court to ask whether clear and convincing proof is needed
that sonmething is a mtigating factor.

CHAI RVAN TAYLOR asked M. Wi ght whether he understood and agreed
with the changes.

MR. VWRI GHT t hought the suggesti ons were appropriate.

SENATOR THERRI AULT noved to adopt \T version dated 5/4/01 as the
wor ki ng docunent. There was no objection.

CHAI RVAN TAYLOR noved to amend page 4, line 27 striking “was inits
totality as rigorous as” and inserting “approxi mated the severity
of” and on page 4, line 29 striking “under AS 12.55.155” and
inserting “allowing a reduction of a sentence pursuant to AS
12.55. 155(a).”

There being no objection, Arendnent 1 passed.
CHAI RVAN TAYLOR asked if there were other suggestions.

MR. McCUNE said they would like to see the |anguage as it cane out
of the House but if “this is what the conmttee is going to pass
out we appreciate the opportunity to read this over and nake sone
changes.”

CHAI RVAN TAYLOR acknow edged the work both M. MCune and M.
Guaneli had done on the bill but in his review of the equal
protection information they submtted, he though it was essenti al
to have a geographic boundary, a tinme limtation and that all the
m ni mum mandat ory sentences not be dropped.

He strongly supports the program and hopes it works as well as
anti ci pat ed.

The Chair asked for a nmotion to nove SCS CSHB 172(JUD) from
commttee with individual reconmmendations.

SENATOR THERRI AULT asked whet her an inpact on the fiscal notes was
anti ci pated because of the changes in the CS.

CHAI RVAN TAYLOR t hought there would be a reduction if anything. The
bill would go to finance next and they woul d address this question.

SENATE JUD COW TTEE -23- May 4, 2001



SENATOR THERRI AULT apol ogi zed for his interruption and asked
whet her there had been a vote on noving the bill

CHAI RVAN TAYLOR asked for objections and there was none.

SCS CSHB 172(JUD) noved from conm ttee.
#

#HB184
HB 184- | NSURANCE CODE AMENDMVENTS

CHAI RVAN TAYLOR announced he would hold HB 184 in committee [see
hearing of HB 184 above.] and adjourned the neeting at 7:22 p.m
#
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