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MVEMBERS PRESENT

Senat or Robin Taylor, Chair
Senat or Dave Donl ey, Vice Chair
Senat or John Cowdery

Senat or CGene Therri aul t

Senat or Johnny Ellis

VEMBERS ABSENT
Al Menbers Present
COW TTEE CALENDAR

CS FOR SENATE BILL NO 170(L&C)

"An Act relating to wage and hour protections for enployees of the

Al aska Railroad Corporation; and providing for an effective date."
MOVED CSSB 170 (L&C) OQUT OF COW TTEE

SENATE BI LL NO. 177
"An Act relating to driving while intoxicated and to presunptions
arising fromthe amount of alcohol in a person's breath or bl ood,
and providing for an effective date.”

HEARD AND HELD

CS FOR SENATE BILL NO. 66(L&C)

"An Act relating to the authorizations for certain state financia
institutions of certain powers and limtations; relating to
confidential records of depositors and custoners of certain
financial institutions; relating to the A aska Banki ng Code, Mitua
Savi ngs Bank Act, Alaska Small Loans Act, and Al aska Credit Union
Act; anmending Rule 45, Alaska Rules of G vil Procedure, Rules 17
and 37, Al aska Rules of Crimnal Procedure, and Rule 24, Al aska Bar
Rul es; and providing for an effective date.”

HEARD AND HELD

CS FOR HOUSE BILL NO 193(FIN)
"An Act relating to the primary election and to the nom nation of
candi dates for the general election; and providing for an effective
date."

HEARD AND HELD
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CS FOR HOUSE BILL NO 172(FIN) am
"An Act relating to therapeutic courts for offenders and to the
aut hori zed nunber of superior court judges."

HEARD AND HELD

PREVI QUS COW TTEE ACTI ON
SB 170 - See Labor and Commerce m nutes dated 4/12/01.

SB 66 - See Labor and Commerce m nutes dated 2/20/01, 3/15/01,
3/ 29/ 01 and 4/ 3/01.

HB 193 - No previous action to consider.
HB 172 - No previous action to consider.
W TNESS REG STER

Representati ve Li sa Murkowski

Al aska State Capitol

Juneau, Al aska 99801-1182

POSI TI ON STATEMENT:  Sponsor of HB 230.

M. Kevin Bergsrud

State Legislative Director

United Transportation Union

No address furnished

POSI TI ON STATEMENT:  Supported SB 170.

M. Steve Cain

6121 DeArnoun Road, #A

Anchor age, Al aska 99516

PCOSI TI ON STATEMENT:  Supported SB 170.

Ms. Loretta Brown

Staff to Senator \Ward

Al aska State Capitol

Juneau, Al aska 99801-1182

PCSI TI ON STATEMENT: I ntroduced SB 177.

M. Loren Jones
Departnent of Health &
Soci al Services
PO Box 110601
Juneau, Al aska 99801- 0601
POSI TI ON STATEMENT:  Supported SB 177.

M. Al Near

PO Box 80847
Fai r banks, Al aska 99708
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POSI TI ON STATEMENT:  Supported SB 177.

Ms. Christi Row nski

Fri ends of Tom

2358 Pruitt Lane

Fai r banks, Al aska 99709

PCSI TI ON STATEMENT:  Supported SB 177.

M. Blaire McCune, Deputy Director

Al aska Public Defender Agency

900 West 5th, #200

Anchor age, Al aska 99501

POSI TI ON STATEMENT:  Opposed to SB 177.

M. Terry Elder, Drector

Di vi sion of Banking, Securities & Corporations
Department of Comrunity & Econom c Devel opnent
PO Box 110807

Juneau, Al aska 99811-0807

POSI TI ON STATEMENT: Testified on SB 66

M. Jerry Rei nwand

Al aska Peddl er

No address furni shed

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Supported SB 66.

M. Joe Schierhorn, Sr. Vice President
Nor t hri m Bank

PO Box 241489

Anchor age, Al aska

POSI TI ON STATEMENT:  Supported SB 66.

Ms. Sarah Felix, Assistant Attorney Ceneral
Depart ment of Law

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON STATEMENT: Testified on HB 193.

Represent ati ve John Coghil |

Al aska State Capitol

Juneau, Al aska 99801-1182

POSI TI ON STATEMENT: Testified on HB 193.

Ms. Gail Fenum ai, Election Program Speciali st
Di vi sion of El ections

O fice of the Lieutenant Governor

PO Box 110017

Juneau, Al aska 99811-0017

POSI TI ON STATEMENT: Testified on HB 193.
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Representative Brian Porter

Al aska State Capitol

Juneau, Al aska 99801-1182

POSI TI ON STATEMENT:  Sponsor of HB 172.

Ms. Janet McCabe

Partners for Downtown Progress

1326 K Street

Anchor age, Al aska 99501

POSI TI ON STATEMENT:  Supported HB 172.

M. Dean Guaneli, Chief Asst. Attorney General
Crimnal Division

Departnent of Law

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON STATEMENT:  Supported HB 172.

M. Tom Wi ght

Staff to Representative Porter

Al aska State Capitol

Juneau, Al aska 99801-1182

POSI TI ON STATEMENT: Testified on HB 172.

ACTI ON NARRATI VE

TAPE 01-24, SIDE A
Number 001

CHAI RVAN ROBI N TAYLOR cal l ed the Senate Judiciary Commttee meeting
to order at 1:48 p.m Senator Ellis, Senator Therriault, and
Chai rman Tayl or were present. Senator Cowdery arrived at 2:13 p.m
and Senator Donley arrived at 4:00 p.m Chai rnman Tayl or announced
the first order of business would be SB 170.

#SB 170
SB 170- RAI LROAD EMPLOYEE SALARI ES AND WAGES

CHAI RVAN TAYLOR announced SB 170 to be up for consideration.

REPRESENTATI VE LI SA MJRKOWSKI, sponsor of SB 170, expl ained that
the bill clarifies that Al aska Railroad enpl oyees are subject to
the Al aska Wage and Hour Act. There is an exenption, however, in
that United Transportation Union (UTU) nenbers can opt out of the
Wage and Hour Act if they do so in nutual agreenent with the
railroad and the collective bargaining unit. She said that m ght
rai se concerns about whether or not this | eaves enployees of UTU
open to problens with the Wage and Hour Act but "They are covered
under the federal Hours of Service Act."
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SENATCR THERRI AULT asked if SB 170 is the Senate version of HB 230.
REPRESENTATI VE MJURKOABKI responded that is correct.

CHAI RVAN TAYLOR sai d the House version hadn't been noticed yet, but
he would waive it on Monday, since the conmttee was hearing it
today. He then took public testinony.

MR. KEVIN BERGSRUD, State Legislative Director of the United
Transportation Union, and a |oconotive engineer with the Al aska
Rai | road Corporation, stated support for SB 170.

MR. STEVE CAIN, Anchorage, said he was a 20-year Al aska Railroad
enpl oyee and | oconotive engineer and is currently representing UGJ
at the negotiating table. He has been working with the gentl enen
whose retirement would be helped by this bill. M. Cain stated:

They are all 25 plus year enployees. They were federal
enpl oyees who opted to stay with the railroad and thus
were left in the Cvil Service Retirenent system (CSR)
Their basic day is not an eight-hour day and that in the
current situation, only the earnings from those first
eight hours are being considered for figuring their
retirement. That's why we need this |egislation.

SENATOR THERRI AULT noved to pass CSSB 170(L&C) fromconmittee with
i ndi vi dual recommendations and attached fiscal notes. There were no
objections and it was so ordered.

#

#SB177
SB 177- DRI VI NG VWHI LE | NTOXI CATED: BAC LEVEL/ FI NES

CHAI RVAN TAYLOR announced SB 177 to be up for consideration.

MS. LORETTA BROMWN, staff to Senator Ward, said that SB 177 | owers
t he bl ood al cohol content from.10 to .08 and i ncreases fines for
first time offenders. It also goes one step further and | owers the

legal limt of blood alcohol content to .04 for those with one
prior driving wunder the influence (DU) conviction. Anyone
convicted of a second offense will lose his or her driving
privileges for life and be subject to higher fines. M. Brown
stated, "There is no second chance. This is basically a zero
tolerance law for convicted drunk drivers making it illegal for

themto drink at all after one conviction."

M5. BROM said that federal penalties are being strengthened in
2004 if the state does not | ower the bl ood al cohol |evel to .08.
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Number 620

SENATOR ELLI S said that .08 |egislation has been around for years
but no public hearing was granted. He asked if there was a reason
it was being brought forward now.

M5. BROM replied that some of Senator Ward's constituents cane to
him who had a |oved one hurt or killed by a first-tine al cohol
offender. In addition, he thought the timng to pass this
| egi sl ati on m ght be good since the federal |egislation was being
wor ked on, too.

SENATOR ELLI S said he appreciated the change of heart.

MR. LOREN JONES, Departnent of Health and Social Services, stated
support for SB 177 and said he woul d answer questions on the fiscal
not e.

SENATOR THERRI AULT asked what the adm nistration's position is on
the lifetime revocation of driving privileges.

MR, JONES replied that he couldn't tell him
Nunber 820

MR. AL NEAR, Fairbanks, stated support for SB 177. He thought it
was a step in the right direction. He especially likes the part
about the repeat offender, because those are the people who cause
the fatalities. He said that in 1999, Alaska led the nation in
hi ghway accidents in which al cohol was a factor. Forty out of the
76 fatal accidents for that year involved alcohol, about 53
percent. It wasn't nuch better in the year before that. In 1998,
peopl e with bl ood al cohol concentrations above .08 were involved in
2,750 auto crashes in which 29 people died and 1,600 were injured.
In accidents involving drivers with an al cohol content of |ess than
.08, there were only 100 crashes killing 2 people and injuring 100.

MR. NEAR said he has found that a person, nale or fenmale, of
average wei ght could have three to four drinks per hour before they
reach the .08 level. He thought that social drinkers would not
drink that much.

SENATOR THERRI AULT said M. Near's testinony was on the .08 |evel,
whi ch he didn't have a problemw th. He expressed concern about the
| oner | evel of .04 for those operating a piece of equipnent that
requires a chauffeur drivers license (CDL). A second of fender woul d
| ose his or her license for life if he or she was pulled over for a
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tail light being out and the officer snelled al cohol and gave them
a breathal yzer test. He asked what the justification was for that.

MR. NEAR replied that it is actually witten in the statutes that
comercial drivers are considered to be inpaired in their driving
if they have a bl ood al cohol content of .04. He asked, "How could
it be then, that you and | can drive with a bl ood al cohol content
of .08, or as it stands right now .10, and be safe? How can we not
have sone inpairnment ourselves? ... W are indeed inpaired at .04
and even | ower than that."

MR. NEAR said that one inportant thing to renenber is that repeat
of fenders cause 80 percent of the deaths.

SENATOR THERRI AULT r esponded:

M. Chairman, |I'mnot sure it's equal protection or what,
but you coul d have sonebody that stops and pl ays pool or
what ever after work and drives hone every day at .044 -
Every day he drives hone that way. But sonebody that had
a conviction - |anguage in section 8 tal ks about previous
of fenses - you could have sonebody that had a previous
offense - 10 years ago - and they drive hone and get

pul l ed over for a tail light or sonething and bl ow a . 041
tonmorrow and they lose their license for the rest of
their life. |1 don't know how that gets applied and

reviewed by the courts...

He asked for sonething that could be sensibly enforced and applied
across our society.

MR. NEAR asked Senator Therriault what he thought about a second
offense and an .08 level as a justification for a lifetine
revocati on.

SENATOR THERRI AULT replied that he thought that was nuch nore
defensi ble, but he thought M. Near's testinony sounded |ike he
wanted the general DU |aw to be down at .08.

Nunber 1444

M5. CHRISTI ROMNENSKI, representing Friends of Tom said the
conmittee needs to think about what it nmeans when the Nationa
Hi ghway Transportation Safety Adm nistration statistics say that
reduction to .08 has the potential of saving hundreds of |ives and
reduci ng thousands of serious injuries on the highways if
i npl enented by all states. She said that drunk driving |aws,
sust ai ned public education, information efforts, and vigorous and
consi stent enforcenent can save a whole |lot of lives. She said they
get asked if an experienced drinker gets as inpaired, but she
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assured them that experienced drinkers are significantly inpaired
at .08. She said that people are inpaired in regard to critical
driving tasks, such as divided attention, conplex reaction tines,
steering and | ane changi ng.

MR BLAI R MCCUNE, Al aska Public Defender Agency, said his agency is
mainly concerned with the pernmanent |oss of |icense provision
because people can be rehabilitated through al cohol treatnent. He
sai d:

Permanent | oss of |icense would go against people who
were insured and licensed to be driving on the road.
Li cense revocations - now people have hope, go through
treatment, denonstrate sobriety, they can get their
| i cense back. At that point they have to get special risk
i nsurance. Having people insured rather than people who
just give up hope and drive anyway is preferable. | don't
think the deterrent effect, although I'msure it would do
sonme, would be strong enough to justify not having a
chance to get your license back if you denonstrate
sobriety and go through the prograns that the D vision of
Mot or Vehicles feels are appropriate. That is our main
concern with the bill

CHAI RVAN TAYLOR asked how | ong he had been involved in crimna
litigation in the state.

MR MCCUNE replied that he has been a public defender for 20 years.

CHAI RMAN TAYLOR asked if he personally tried DU cases during that
tinme.

MR. MCCUNE said he did.
CHAI RMVAN TAYLOR asked for how | ong.

MR. MCCUNE replied that nost of the DU cases were in Fairbanks
sone time ago.

CHAI RVAN TAYLOR asked, during his experience with DU s, at what
| evel of intoxication he normally found that the arresting officer
had probabl e cause to pull sonmeone off the road.

MR. MCCUNE replied that nost of his cases had to do wth bl ood
al cohol levels quite a bit over .10. "The police would take video
tapes of those people. As people got higher |evels, inpairnent on
t he vi deo woul d becone very obvious.” He said he wasn't qualified
to tal k about probable cause because nost of his experience had
been with high bl ood al cohol |evels.
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CHAl RMAN TAYLOR said he asked because the conmittee has had
hearings on the .08 level in the past and all officers who
testified indicated that they would not pull over one additional
person in the state if we went to .08 because the objective
synptonms necessary to justify pulling soneone over are not
exhibited until a driver is in the .10 category. That is why the
fiscal notes for .08 have been very small.

CHAI RVAN TAYLOR assured the conmmttee that they would pass a .08
bill out this year, primarily because of the National H ghway
Transportation Safety Act, which would withhold mllions of dollars
inthe future fromthe State of Al aska for highways if Al aska does
not adopt this standard. He said he did not want to preclude the

House bill which had other renedies and would hold the bill to see
what ot her anendnents are subnitted.

#

#SB66

SB 66- FI NANCI AL | NSTI TUTI ONS

CHAI RMAN TAYLOR announced SB 66 to be up for consideration

MR. TERRY ELDER, director of the Division of Banking, Securities
and Corporations, noted that HB 106, the conpanion bill to SB 66,
just passed out of the House Labor and Commerce Conmttee. He
hoped it woul d be scheduled for a floor vote shortly. He said the
mai n i ssue surrounding SB 66 seens to be privacy but the bill nakes
ot her changes that are non-controversial. He explained:

Right now, in current |law there's a requirenent for banks
to publish their quarterly statenments of condition in

newspapers. There's a provision in this bill that wll
allow them to also publish that electronically as an
alternative. It's much cheaper; they'll still nake the

sane information available to customers on request
i nstead of just in newspapers.

For mutual savings banks, right now in current chapter,
the directors, whom they call trustees, are treated
different fromdirectors of banks in terns of arns |length
dealing that they would have with the mutual savings
banks and in borrowng from the nutual savings bank

That's making it much nore difficult for the nutual
savings bank to find people who are wlling to be
trustees and who are know edgeable in Dbusiness
activities. So, there's provisions in this bill that
woul d essentially put the trustees of a nutual savings
bank on the sane |evel as the directors of the comrerci al
banks.
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There's also currently a requirenent for the automatic
tell er machi nes to be approved by our division. And what
we're putting in here is a provision that will allow a
notice filing rather than approval so we'll know where
the services are. W don't feel that there's any public
benefit from our making an approval of whether or not an
ATM is placed on one corner versus another corner.

Al'so, in the credit union chapter, there's no provision
for ATMs. So, this includes a provision there. It also
equalizes the legal lending limts in Alaska with the
federal limts. It, therefore, renoves a barrier for
institutions to decide to take the state charter rather
than the national charter

Those are all things we think are good for the industry.
It al so makes sense froma regul atory standpoint, but of
course they get overshadowed by the big policy issue on
policy.

SENATOR ELLIS asked if there was |anguage that affects the
| egi slature's future ability to cap fees in any way.

MR. ELDER replied no; it only applies to location. He added from
the division's standpoint, current |law (changed in 1994) limts
where staff can borrow noney. Previously, it said they couldn't
borrow from state chartered institutions, obviously because they
examne them |In 1994, that was changed to any institution that
receives a certificate of authority. M. Elder noted:

The problem with that is that we currently also issue
permts and certificates to national banks that branch
into Alaska. So, if you had enough branching and enough
purchasi ng of state charter banks, our staff would have
difficulty banking anywhere in A aska. This al so takes us
back to the original |anguage that we had before us
saying that our staff can't borrow fromstate chartered
i nstitutions.

MR. ELDER expl ai ned further:

Qobvi ously, the big issue is privacy. Everyone knows, but
"1l state it briefly, what the issue is and that is
G amm Leach-Blighly, a federal |aw, passed and allows -
the term is sharing, but it also covers selling of
information with non-affiliated third parties which is
anybody who is not an affiliate. So, it's a |lot of folKks.
That requires themto offer the public the ability to opt
out of that kind of sharing. W have been on record and
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very forcefully so in both the Senate and the House t hat
we don't think opt out is sufficient. W have opt in in
the current banking code and we were proposing in SB 66
that the opt in be nmaintained. The opt in was naintained
in the House Labor and Commerce Committee, but not in the
Senat e.

So, therefore, when it cane over here, we sent you a
letter, M. Chairman, that indicated our desire for you
to delete the reference to G amm Leach-Blighly that woul d
renove the opt out |anguage and woul d nake it, therefore,
opt in.

CHAI RVAN TAYLOR said he had an anmendnent prepared to do that.

MR. ELDER said that was good to hear. He believes that as |long as
t he di al ogue between his division and industry was about sharing
everything in one's file with everybody in the world, the two would
al ways be at each end of the spectrum There would be no conprom se
and it would be the legislature's call for one of the extrenes. He
t hought there was still sone mddle ground but said, "W just had
to find it."

He said they net with representatives of the banker's associ ation
and devel oped reasonabl e conprom se | anguage that retains the opt
in requirenent, generally speaking. So, the bankers have gone al
the way fromwanting to opt out for everything to agreeing to opt
in. M. Elder comented:

However, we've included a section (d) in AS 06.01. 028,
the proposed privacy section, which allows financial
institutions to share information with other firnms who
provide their own services. For exanple, if they have
checks printed and statenents printed and things |ike
that, they can do that and the conprom se | anguage t hat
we canme up with allows themto enter into joint marketing
agreenents for financially rel ated services.

TAPE 01-24, SIDE B
MR. ELDER conti nued:

Wiere those marketing partners would sign an agreenent to
al so be bound by the privacy provision of our code, the
opt in, we view that as a reasonabl e conprom se on the
basis that generally we are still at opt in. However, we
al so have to renenber that the sharing of information
anong affiliates is not restricted. The Fair Credit
Reporting Act on the federal |evel allows the financial
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institution to share information anong affiliates and
prohibits states fromrestricting that kind of sharing of
information until January 1, 2004. After that date, in
fact, states can adopt nore restrictive privacy
provi sions covering affiliates, but they have to pass the
| aw after that date and specifically reference the Fair
Credit Reporting Act to do that.

MR. ELDER said further:

In the neantinme banks and other institutions that have a
| arge affiliate structure can share the information
W thout restriction. That puts smaller banks that are
| argely but, not only state chartered institutions that
don't have an affiliate structure at a significant
conpetitive disadvantage. W don't think that's healthy
for state chartered institutions. W don't think it's
healthy for smaller banks. So, what we're trying to do in
section (d) is to level the playing field between the
banks that have the larger affiliate structure with the
banks that have the smaller or no affiliate structure.

MR. ELDER explained that this information sharing is limted to
what is necessary to do these things, "So, it's not all the
information in a file."

It islimted only to financial related products, limted to joint
marketing efforts and to partners that are willing to subject
t hensel ves, even though they don't have to otherw se, to the Al aska
Privacy Code. M. Elder noted, "Wth those kinds of limtations,
it's sufficiently tight enough for us to feel confortable even
t hough we have nade it very clear we have been and remain extrenely
concerned and supportive of nore restrictive privacy provisions.”

He said that the small neighborhood banks are going to have
difficulty conpeting and stayi ng i ndependent unl ess regul ators mnake
sone reasonable acconmodations for privacy of information. He

thought it was still a significant action on the part of the
| egi sl ature to continue the higher privacy provisions that we have
had for the last 30 years in Al aska and yet still nake reasonabl e

accommodations to small er banks to operate.

CHAI RVAN TAYLOR noted that M. Elder's comments were on a proposed
amendnent to SB 66.

MR. ELDER said that is correct and that he was addressi ng section
(d) that was currently in the commttee substitute before them He
was al so discussing the differences between HB 106 and SB 66.

CHAI RVAN TAYLOR asked if they used his list of differences as an
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anmendnent, if the exam nation policy on page 2 was in the bill

MR. ELDER answered that it was not. He said it was in HB 106
t hough. "W discussed it in Senate Labor and Commerce, but frankly,
| think it was an oversight."

CHAI RVMAN TAYLOR asked if he was changing "depositors of" to "other
depository institutions in the follow ng sections” in item4, page
2.

MR. ELDER said yes because currently there is no |anguage in the
credit union chapter for ATMs. Language for that section was taken
fromthe banking section.

CHAI RVAN TAYLOR asked if the remai nder of the anmendnent pertains to
automatic teller machine provisions for credit unions.

MR. ELDER responded that |anguage was taken from HB 106. The only
thing that was not in HB 106 was, "Once you put in the words
"depositors of' which the House Labor and Comrerce Committee did,
you can renove 'and their custoners' because that's redundant."”

CHAI RVAN TAYLOR offered M. Elder's |list of changes as an
amendnment. SENATOR ELLI S obj ect ed.

CHAI RVAN TAYLOR said he wanted to change page 2 (e) to delete "in
an anmount equal to the actual damage" and insert "for" so that
damages sought for violation of this section would not be Iimted
to just actual danages, but to all dammges that may be incurred.
There were no objections.

SENATOR ELLI S said he thought they should divide the anendnent and
that the section that changes the opt in section gives him pause.
He conplinented the work that had gone into it, but he was nore
confortable with the traditional wording.

CHAI RVAN TAYLOR said he had an anmendnent that del etes on page 2,
lines 25 - 26, the reference to G amm Leach-Blil ey.

SENATOR COADERY said he understands that the large institutions
have | ess need of this than the smaller ones that aren't in the
mar keting or | oan business. He asked if this would allow themto be
br okers.

MR. ELDER said that is correct as long as it was a financially
rel ated service.

SENATOR COMNDERY asked if he had a nunber in his head of snall
banks.

MR ELDER replied that the state currently has four state chartered
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banks and two state chartered credit unions. The Al aska Pacific
Bank, which is a federal charter, also doesn't have an affiliate
structure and is equally concerned.

CHAI RVAN TAYLOR asked if there were any further objections to
adopting anendnent 1. SENATOR ELLIS objected. CHAIRVAN TAYLOR
called for a roll call vote. SENATORS COANDERY, THERRI AULT, and
TAYLOR voted yea; SENATOR THERRI AULT voted no; so anendnent 1
passed 3 to 1.

CHAl RMAN TAYLOR offered amendnent 2 and asked M. Reinwand to
explainit.

Nunber 1620

MR. JERRY REI NMAND, Al aska Peddl er G ft Shops, said he does a | ot
of business via credit card and as tinme goes on, they have noticed
nore credit card usage. A percentage of the sales, 2 to 4, pays for
the system He has no problemw th that, but in Juneau and ot her
pl aces with sales taxes or purchase taxes, the banks are taking
their percentage out of the total purchase, including the tax.
"This nmeans | ess noney in ny pocket at the end of the day."

MR REINWAND said it isn't fair and once this law is passed, credit
card conpanies could offer it as an incentive for nerchants to use
their cards.

SENATOR COWDERY asked how that works in communities that accept
credit cards for the paynent of taxes.

MR. REINVWAND replied that generally the IRS tacks on a fee of 2.5
percent to credit card paynents so, "You're better off to wite a
check."

CHAI RVAN TAYLOR said his concern is that what's really happening in
this transaction is that M. Reinwand is not collecting the |egal
anount of sales tax. He thought discounting on the credit cards
actually put himin a difficult position of having to collect it
and he didn't think it would be insignificant over a |arge vol une
of sales.

SENATOR THERRI AULT asked how this would trigger conpetition.

MR. REI NMAND expl ai ned that there is a | ot of conpetition between
credit card conpanies and they mght be able to structure a
contract where it's an added incentive. He hadn't thought it
t hrough, but a small business is at a real disadvantage in dealing
with the credit card conpanies. He was talking to a staff person in
Washi ngton, D.C. when they were hearing a bankruptcy bill and there
was total silence on the other end when soneone figured out the
total anmount of noney involved nationwi de. "lIt's a huge anount of
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noney. "

CHAI RVAN TAYLOR asked if there were any objections to adopting
amendnent 2. There were no objections and it was adopted.

MR. JOE SCH ERHORN, Sr. Vice President, Northrim Bank, said he was
testifying on behalf of the Al aska Bankers Association as well.
They support the anendnent and appreciate the efforts of M. Elder
and the Division of Banking in working with them on this
conpromse. "I think it's very inportant to go forward with this to
insure that there's a level playing field between nationally
regul ated banks and state regul ated banks for the very reasons M.
El der brought forth."

CHAI RVAN TAYLOR t hanked himfor his testinony and said they would
hold SB 66 to await the conpanion bill
#

#HB193
HB 193- MODI FI ED BLANKET PRI MARY ELECTI ON

CHAI RVAN TAYLOR announced HB 193 to be up for consideration
Number 1163

MS. SARAH FELI X, Assistant Attorney General, said she was also
testifying for the Division of Elections. She expl ai ned:

This bill is necessary because the Al aska statutes
currently provide for a blanket primary in which all the
voters may vote for any candidate regardl ess of party
affiliation. The United State Suprene Court |ast summer
issued a decision in the case called California
Denocratic Party v. Jones that basically said that a
state could not force a political party to participate in
a bl anket primary against that partys' will. The court
found that that violated the first amendnent rights of
free association of the political parties. So, the Jones
decision affects all states that had a bl anket primry
systemand that's California, Washington and Al aska. So
the Alaska statutes need to be anmended because of
California Denocratic Party v. Jones.

In our state, we did have objections froma politica
party to the blanket primary under the Jones case and,
therefore, the State of Al aska could not force that party
to participate in the blanket primary. Wen we faced
those objections last sumer at the prinmary election,
there was insufficient tinme between when the Jones
deci sion was issued on June 26, 2000 and the primary
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el ection, which was being held in August 2000. There was
insufficient time during that brief wndow for the
| egi slature to enact new primary election |egislation

Qoviously, you weren't in session so the Lieutenant
Covernor issued energency regul ations for conduct of the
primary election for that political party. Those
regul ati ons have now expired by operation of |aw and
Al aska needs a new set of statutes, a new law, on the
primary el ection.

In order to help deal with this issue, the Lieutenant
Governor felt that she was responsible for nmaking a
recommendation to the legislature for a new primary
el ection | aw and, therefore, she created a task force on
the primary election. Normally, we would have the
chai rperson of that task force testifying today, forner
Al aska Attorney Ceneral, Av G oss, but he's out of state.
He would tell you the task force devel oped | egislation
and that the Governor presented that to the state
| egi sl ature. That |egislation has gone through the House
and it's different fromwhat the primary el ection task
force proposed and it's before you now, the Finance
Comm ttee version of HB 193.

The primary el ection task force that was convened by the
Li eut enant Governor was conposed of forner |ieutenant
governors and forner attorneys general and Av G oss was
the chairperson of the task force. It was a non-partisan
task force and viewed its mssion as comng up with a new
| aw on the primary el ection because Al aska's | aw was no
| onger valid.

The process the task force used was to convene an
i nformational neeting where they received the | aws and
options for conducting the primary el ection. Then there
was anot her at which public conment was taken from all
the recogni zed political parties, as well as the League
of Wonen Voters and other interested parties. Finally,
the task force had a third neeting in which it prepared
its recommendations for the primary el ection.

The task force basic principle was to change Al aska's | aw
as little as possible and conply with the United States
Suprene Court decision in the Jones case. The testinony
they received indicated that the political parties did
not object to using the prem se of the blanket primary as
a starting point for the new primary election system
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However, the parties did want to retain the right to
limt participation in their party primaries.

Therefore, the original bill started with the prem se of
the bl anket primary and then the political parties had
the option to limt participation in their primry

el ection. For exanple, the Republican Party ballot woul d
list all candidates of all party affiliation, but only
nmenbers of the Republican Party could vote for Republican
Party candi dates. However, nenbers of the Republican
Party could vote for candi dates of other parties so |ong
as those [indisc.].

The primary election task force believed that this type
of primary system was consistent with Al aska' s past
hi story and the apparent preference of Al askan voters for
t he bl anket format.

However, that original bill has changed and there have
been a nunber of [conmmttee substitutes]. They al
approach the issue of the primary election from a
different direction. The [commttee substitutes] start
fromthe premse of a closed primary in which parties are
allowed to open up their primaries if they so choose.
There are been two versions of this type of CS and the
current CS that you have before you from House Fi nance,
while calling for closed party prinmaries, starts with the
prem se that nonpartisan and undeclared voters may
participate in the closed party primary so long as the
parties do not object.

A prior CS, | believe fromHouse Judiciary, called for a
closed party primary and started fromthe prem se that
only party menbers could vote in those primaries unless
the parties affirmatively opened up their primaries to
nonparti san undeclared voters. 1In either case, the
primary election task force recommendation is essentially
the flip side of those kinds of [commttee substitutes].
However, any of those bills will cure the problemin the
Al aska statute caused by the Jones case. It's the
| egi sl ature's policy call to nake...

CHAI RVAN TAYLOR asked why we need to do anything in light of the
fact that the decision canme down from the court, energency
regul ati ons were passed, and an el ection was hel d.

MS. FELI X replied that the energency regul ati ons have expired by

operation of law. They can only last for so long. "Now we are in
the situation of having no regul ations on the books and a set of
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statutes that do not conply with California Denocratic Party v.
Jones. "

CHAI RMAN TAYLOR asked if the state could not draft regulations
because the existing statute would not authorize those regul ati ons.

MS. FELI X expl ained that existing statutes provide for a bl anket
primary in Al aska. He said:

The energency regul ations that were adopted | ast session
on an energency basis abrogated the statutes. The Al aska
Suprene Court considered that issue in the O Callahan
case and the Court ruled that that was perm ssible on an
energency basis essentially until the |egislature was
able to neet and do a legislative fix. At that point the
executive branch was doi ng regul ati ons, arguably, w thout
statutory authority. If there was no legislation to fix
the primary and we were left to our own devices and had
to do sonething, | think that we would probably be sued
no matter what we did unless there was sonme | egislation
enacted this session regarding the primary el ection.

SENATOR THERRI AULT conmented that the Constitution says the
el ection shall be run as dictated by |aw and that the | egislature
shoul d set the policy for the way the el ections are run.

If we do nothing, the admnistration will have to do
sonething in a proposed regul ati on package. As we can see
by the piece of legislation they started out wth,
there's sone difference between what they would like to
see and what the legislature would like to see. So, we

will have taken that policy power that is ours by
Constitution, thrown it into their lap, they will nmake a
policy call, be subject to suit with no statute to back

it up and we will have basically thrown the whole policy
systeminto the court system in ny opinion. So, it's not
t he advi sable thing to do.

MS. FELI X agreed with Senator Therriault.

SENATOR THERRI AULT asked if it was the right of the party to have a
closed primary unless they choose to |et people participate. He
asked if there was a problemcomng fromthat direction.

MS. FELI X responded that they could do it either way.

SENATOR THERRI AULT said he had an earlier conversation with her to
under st and House | anguage with regard to candi dates who get on the

ball ot by petition. She explained because of a court case, the
| egi sl ature changed the law in 1995 to say that they all have the
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sanme decision date when they get their nanme on the ballot. The
House changed the petition candidate date back to the day of the
primary, which basically undoes what the legislature did in 1995.
He thought there was sone court decision driving Representative
CoghilI's action.

MS. FELI X expl ai ned:

In House Judiciary the question cane up of what to do
with the petition candidates under the closed primry
system Shoul d they appear on each of the parties' closed
primary ballots or should there be a separate ballot for
t hen? House Judiciary decided to solve that problem they
woul d sinply say that the petition candi dates woul d not
appear on the primary election ballot. If they don't
appear on the primary election ballot, then we can't hold
them to the earlier filing date. The reason that the
petition candidates are held to the June 1 filing date is
because they had to appear on the prinmary election
ballot. That was taken out of the bill and now the
petition (no party) candi dates only appear on the general
el ection ballot. So, there is a court case that says
under those circunstances, the petition candi dates cannot
be held to the early filing deadline. They have to be
given a filing deadline no sooner than the date of the
primary el ection.

SENATOR THERRI AULT said he didn't understand why there's a probl em
wi th everyone having the sane decision date. He said he didn't have
a way of evaluating who his candi date was even though they could
read everything about him He thought it would rmake things fair.

CHAl RMAN TAYLOR asked if there was a court case now.

MS. FELIX replied that there were two Superior Court cases; one in
1998, the Ziegler case, and one in 1990, the Sykes case. The Sykes
case was decided in the Superior Court by then Judge Dana Fabe, who
is now the Chief Justice of the Al aska Suprenme Court. The person
who handl ed it explai ned:

It was a case in which the court nade a very strong
decision that the state could not neet a rational basis
test, a conpelling interest test; they couldn't really
establish any basis for requiring a petition candidate to
neet the same filing deadline of June 1 that the party
candi dates woul d have to neet, because if the petition
candi date wasn't going to be in the primary, there was no
reason to require themto file at that tinme. The only
reason for the June 1 date is because the party
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candi dates are going to be in a primary. So, she found
there was an insufficient state interest to require that.
| understand what Senate Therriault is saying, but I
think the Court did consider that argunent and didn't
find it was wei ghty enough.

REPRESENTATI VE COGHI LL sai d:

| was persuaded in House Judiciary that if they weren't
going to be on the primary ballot, then the starting gun
could effectively go off on the date of the primary.
Since | was pushing so hard for the party selection
process to be the primary source of selection under that
primary el ection, they put thensel ves outside that party
process and put thenselves in pretty much the initiative
or signature gathering process. At that point, | couldn't
make ny case any stronger for keeping the primary cl osed
if I had gone that direction. The starting gun from ny
point of view was sufficient for me to say the start of
the primary. So be it...

Nunber 170

This particular bill - 1 think it's better than what we
started off wth. This forces an inclusion, though, with
t hose voters who have disenfranchi sed thensel ves fromthe
party - the undeclared, the nonpartisan and the little
i ndependents. This particular bill you have before you
does force the inclusion in the primary and if there is
to be a closed primary within a party, they have to
choose to exclude people, | find that fundanentally
wong. | find it out of line wth the California
Denocratic Party V. Jones.

TAPE 01-25, SIDE A
REPRESENTATI VE COGHI LL conti nued:

On page 6, paragraph 2 of the decision, the Court has
recogni zed that the fist amendnent protects the freedom
to join together in furtherance of comon political
beliefs, which necessarily presupposes the freedom to
identify the people who constitute that association and

tolimt the association to those people only. I think if
we force the inclusion, we're going against the very crux
of this case. | inplore you to nmake that plea...

REPRESENTATI VE COGHI LL had prepared sonme anendnents. Regardi ng page
14, paragraph 14, he said, "If the party wants to open up the
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primary, that should be a party decision. It should not be a state
mandate that they open it. In ny view, a primary is a selection
process; it's not an election.”

CHAI RVAN TAYLOR noved the two-page anmendnent that Representative
Coghill prepared as anendnent 1. He objected for purposes of
di scussi on.

SENATOR THERRI AULT asked if the effect of this was to go back to
the closed primary unless the party takes action to open it.

REPRESENTATI VE COGHI LL answered yes.

CHAl RVAN TAYLOR asked if that would | eave themw th a status quo in
that the Denocrats have not had to open their primary in the past.
Their party had done it already.

REPRESENTATI VE COGHI LL agreed in that regard.

CHAI RVAN TAYLOR asked if there were further objections to anendnent
1. There were no objections and it was adopted.

SENATOR THERRI AULT asked if that action forced the legislature to
change the filing deadline for the petition candi dates.

REPRESENTATI VE COGHILL replied yes and said, "The date of the
primary el ection would be the deadline for the physical delivery of
that petition for a general election.”

SENATOR THERRI AULT asked if it forces the legislature to act
because of the possibility that their nanes will not appear on any
ballot in the primary and, because of that, there's no
justification for having themfile on an earlier date.

REPRESENTATI VE COGHI LL replied that was his understandi ng.

SENATOR THERRI AULT said that if they didn't have to file before the
date of the primary, they didn't have to file all the APCC reports
before then. "You have no idea if they're gathering noney;, where
it's comng from what they're spending it on. So all vyour
information is available to them and you get nothing back."

REPRESENTATI VE COGHI LL said if you go through the party process,
you woul d be running your election from June through Novenber, but
the petition candidates would only have to start fromthe prinmary
date on. He said they could ask APOC to have them begin reporting
as soon as they start spending noney on a petition drive.

CHAI RVAN TAYLOR asked i f Judge Fabe's deci sion was based on the | aw
that the legislature passed by Senator Sharp to clarify that.
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SENATOR THERRI AULT interjected that Senator Sharp's | aw was passed
afterwards and basically fixed the problem

CHAI RVAN TAYLOR asked if this bill sonehow threw that change out.

MS. FELI X replied yes. The bill renoves the requirenent that the
petition candidates run in the primary. Under the bill, they wll
only run in the general election. If they put petition candi dates
in the primary, there is the question of inplenenting.

CHAI RVAN TAYLOR sai d they woul d show up on everybody's ball ot.

REPRESENTATI VE COGHI LL said that would force a nonpartisan on a
partisan ballot, which is one of the things he has been arguing not
to do.

CHAI RVAN TAYLOR said he would give themuntil Mnday to work out
the differences.

M5. GAIL FENUM Al, Election Program Specialist, commented, "The
reason for the change in the bill the way it exists now is because
the no party candidates are renoved frombeing on a primary ballot.
In 1995, the |aw was changed to have them appear on the prinmary
ball ot. Therefore, they had the sane filing deadline as candi dates
fromrecogni zed parties. Prior to 1995, they went straight to the
general election ballot and had a filing deadline of the primary
el ection date, due to the lawsuit that was filed."

M5. FENUM Al said she woul d check on Al aska Public O fice's paper
wor k, but she thought they would fall under the same guidelines as
the candidates do. Petition candidates have to file a letter of
intent before they can start raising noney and expendi ng funds.

SENATOR THERRI AULT said he thought petition candi dates shoul d have
to nake their decision on the sanme date everyone el se does and file
the paperwork just |ike everybody el se does.

CHAl RMAN TAYLOR said, "If they have the neans to finance their own
canpai gn, they don't have to report anything until the day they
file.l

Nunber 724

CHAI RVAN TAYLOR said he would hold the bill over until Mnday.
#

#HB172
HB 172- THERAPEUTI C COURTS/ SUPERI OR COURT JUDGES

CHAI RVAN TAYLOR announced HB 172 to be up for consideration.
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REPRESENTATI VE PORTER, sponsor of HB 172, said the |egislature has
been dealing with the DU issue for years and nost of the
progressi ve enhancenents to that | aw have proven to be effective.
This bill addresses the drivers who have an addi ction as opposed to
a problemw th drinking and don't have the individual capacity to
stop. The Anchorage community has found that there is a small group
of multiple offenders who are continuing to drive and drink. "They
are killing people.™

He expl ai ned this program and new approaches that are available in
the area of treatnent, especially pharmaceuticals, have anecdotal ly
been successful at the district court |evel and should be expanded
to the felony DU situation in Anchorage. HB 172 provides for a
pilot project in Anchorage and Bethel where it provides for the
i nvol venent of |ocal treatnment prograns and people who deal with
cultural diversity in our state.

CHAl RMAN TAYLOR said it appeared to himto take in all crimna
of fenses that are alcohol related with the exception of the nost
severe fel onies.

REPRESENTATI VE PORTER explained that it asks that the court
concentrate on DW offenders. The pilot program provides for a
fiscal analysis that deals with a certain nunber of felony DWs.
That is the focus now, although there are a multitude of crimnal
of fenses that are alcohol related, between 70 to 80 percent. He
woul d not be opposed to gradually including sone of those.

CHAI RMVAN TAYLOR asked if admi ssion into the therapeutic court
programin any way provides for deviation fromthe existing mninmm
mandatori es that are provided under the DW | aw

REPRESENTATI VE PORTER responded that the bill provides the
opportunity for that to happen, but it doesn't require it. "Once
the person is in the program having been approved by the
prosecutor's office, the court has the discretion and the idea is
from our perspective to hold that sentence over the head of the
individual for as long as it takes to be assured of satisfactory
conpl eti on of the program

CHAI RVAN TAYLCR sai d he believes there needs to be sone inducenent
to use the program but if a person is prosecuted for a second or
third offense in Palner, he gets a nandatory m ni num sentence, pays
the fine and there is no prosecutorial discretion. However, if he
shows up in the Anchorage court, he could get the entire period of
i nprisonment and the amount of fine including the presunptive or
mandatory mninmum sentence suspended if he is successfully

conpleting court ordered treatnent. "W wouldn't junp into
treatment if the guy down the road is getting 100 plus years in
jail, suspension of his license for three or four years and you can

get all of that suspended by going through this court?”
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REPRESENTATI VE PORTER said that was the idea of the program- to
have an inducenment to get soneone started in the activity of
meani ngfully trying to change that addictive behavior.

CHAI RMAN TAYLOR asked, except for the additional cost of support
personnel, why we shouldn't provide the sane | evel of discretion
for every judge who is dealing wth al cohol offenses.

REPRESENTATI VE PORTER replied that the program in Anchorage has
only been going for about a year and a half, so results are just
anecdotal . The proof wll cone six or seven years from now. The
program is | abor intensive and requires frequent returns by the
def endant and prosecution as part of the treatnent process.

CHAI RVAN TAYLOR asked about equal protection

REPRESENTATI VE PORTER replied that issue was not raised and he
woul d ask M. Cuaneli about that. He personally thought they had
gone as far as they could go with personal incarcerations. There is
so nuch graphi c evidence that hardly anyone responds to a revoked
or suspended license. He thought that this program woul d not have
100 percent success and there would al ways be that 10 percent that
woul d never get the nessage in any format.

Nunmber 1655

SENATOR THERRI AULT asked why they couldn't set these prograns up
everywhere when |anguage says "to the extent feasible, the
therapeutic court shall wuse existing public agencies, nedical
treatnment.”

REPRESENTATI VE PORTER replied that the labor intensity of this
programis in the state of evolution. "To nake sure that we have
the capacity to do it correctly, we are suggesting that we should
have these two new courts.."

CHAI RVAN TAYLOR asked if they were going to have two Superior Court
j udges in Bethel.

REPRESENTATI VE PORTER replied yes.

CHAI RVAN TAYLOR said that he doubted that they needed it, but it
was sad.

M5. JANET MCCABE, Partners for Downtown Progress in Anchorage, said
t hey had been working wth Judge Wanamaker on the well ness court
and strongly supported HB 172. "Therapeutic courts are effective in
bri ngi ng about |asting change in al cohol addicted offenders. It's a
long difficult process for both the person who opts into the
program the defender, and it also needs a lot of intensive
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participation on the part of the judge."

She said that about 90 percent of their participants have stayed
sober and are doing well. She asked the commttee to consider an
amendnent. She said the wellness court is at the district court
| evel and none of the provisions in this bill affect the wellness
court since it applies to the Superior Court. She thought it was
i nportant that the judge have the ability to reduce the nmandatories
i f soneone conpletes the well ness court successfully.

CHAI RMAN TAYLOR asked what the difference is between a therapeutic
court and a well ness court.

MS. MCCABE replied that they are basically the sane.

CHAI RVAN TAYLOR asked if the judge involved in the wellness court
i n Anchorage was Judge Wananmaker

M5. MCCABE sai d yes.

CHAI RVAN TAYLOR asked, if he was doing such a great job at a
district court level, why are they tal king about creating two new
superior court positions for what's being done in the district
court today and is the nodel program

M5. MCCABE replied that was considered long and hard. She said
there was a great need in Bethel and there were a | ot of people in
Anchorage who are at the felony level who could benefit. The
wel | ness court doesn't touch that group of people.

CHAI RVMAN TAYLOR said that was only because of silly jurisdictiona
restrictions between superior and district court as to who is
busted for a felony and who is busted for a m sdeneanor. He was
trying to figure out why they were going to add to a superior court
bench in Anchorage that was not overburdened by any neans and not
assist a district court bench, which he knows is terribly
overburdened with nostly alcohol related offenses. He said they
shoul d put two nore district court judges in Anchorage and give the
superior court the authority to help out.

M5. MCCABE said these projects are intended to be denonstrations to
build up support and to really nake an inpact on the problem

MR. BLAIR MCCUNE, Deputy Director, Al aska Public Defender Agency,
said they had done a lot of work on this bill and that it was
inportant that it gets done right. They don't want the public to
| ose confidence in this process. He said that the program is
working really well so far. On the equal protection issue, the
program had to start somewhere. He didn't think there would be a
chal l enge based on not having it in one community opposed to
another. It's like a prosecutor mght allow a plea bargain where
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anot her prosecutor m ght not.

CHAI RVAN TAYLOR said he thought this was an inportant point and
they aren't talking about a particular prosecutor or discretion
that nay be exercised. They are tal ki ng about changi ng the m ni num
mandat ory sentences that are currently required on every crimna

offense with the exception of major felonies. It says, "However,

not w thstandi ng any other provision of law, the entire period of
i mprisonnment or fine including a presunptive or mandatory m ni num
sentence may be suspended if the defendant has successfully
conpl eted court ordered treatnent."”

MR. MCCUNE replied that he thought the |egislature had | ooked at
the carrot and the stick and the type of intensive work that a
crimnal defendant and participants would have to do in making all
treatnment appointnents. It woul d mean nmaki ng consi derable effort to
cone to court every day and work with the professionals involved.

TAPE 01-25, SIDE B

MR. MCCUNE said that the court mght think that burden was the
equi val ent of a mandatory m ni mum sentence.

CHAI RMAN TAYLOR responded that they had one judge who could
exercise unlimted discretion with the defendant who is sitting in
one courtroom in Anchorage. The very sane Superior Court judge
sitting out in Palner has absolutely no discretion and will violate
state law should he fail to sentence to the nmaxi nrumextent that |aw
requi res. Wien he was practicing 25 years ago, it was very easy for
himto check to see if offenders were showi ng up for their antabuse
every day or following up with their social worker. He didn't have
to have another $2 mllion dollars to hire a judge who does not hi ng
but this. "I consider it a part of the job!"

MR. MCCUNE said they are in the type of situation where soneone
gives a Rule 11 type of plea bargain. This puts a |lot of pressure
on the defendant to conplete this program successfully.

CHAI RVAN TAYLOR asked if they could amend the bill to provide the
sanme |level of authority and the same criteria for neeting it to
both district and superior court judges across the state, |eaving
it optional for that court if they wish to participate and utilize
this form of sentencing.

MR. MCCUNE replied that he didn't think there would be an equa
protection probl em

CHAI RVAN TAYLOR said he agreed with himas long as the discretion
is uniform anong the judiciary. That one sentence changes the
m ni nrum mandatory sentencing | aws on every crimnal offense in this
state with the exception of unclassified felonies, but it only
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changes it if you walk in the right courtroom door. "That
definitely seens to be different as far as equal protection is
concerned. "

He asked M. McCune to address the | egal aspect.

MR. MCCUNE responded again that he didn't think equal protection
woul d be a probl em because of what this requires of the individual
crimnal defendant. It is far above requirenents that are placed on
ot her defendants.

Number 2107
MR. DEAN GUANELI, Chief Assistant Attorney Ceneral, said:

For those of us in the crimnal justice system and |
i nclude you in that because of your |ong experience, we
often get very jaded about offenders and we see them
comng back tinme after tinme, particularly the ones who
have al cohol problens. This is a program that really

deserves to be tried out, deserves to be used. | think it
can nmake sonme inroads in what is a real serious problem
i n Al aska.

What this was designed to do was to focus on fel ony drunk
drivers. To be a felony drunk driver it has to be your
third or nore conviction wthin five years and we
certainly have those who are nore. They are tough nuts to
crack. The treatnent people all tell us that...

MR. GUANELI explained that this program involved an intensive
period of 18 nonths of oversight by the court, the prosecutor, the
defense attorney, the probation officer and treatnent providers.
It's so intensive that a ot of clients would rather go the jail
for the mandatory four nonths than go through this program He
t hought the courts would also consider the way they |ook at
treatnent prograns in terns of getting credit for time served. The
Lock and Nygren cases (Suprenme Court) say that if you are ordered
to go to a treatnment program that has conditions that really
restrict your liberty, you get credit for time served. "It's in
essence the equival ent of incarceration and you get credit against
your sentence."

MR. GUANELI said that he thought the court would give the
l egislature a ot of latitude in trying out this programfor those
reasons. He said the legislature has broad |atitude in analyzing
where equal public facilities are going to be, particularly on a
pilot basis. The court has pretty definitive |anguage after a
| awsuit agai nst the Division of Health and Soci al Servi ces.
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CHAI RVAN TAYLOR agreed with the anal ogy of treatnent, but he was
concerned with the loss of liberty. "There is no higher standard
that we | ook to in equal protection cases than |oss of liberty."

He knows a fam |y whose son is serving two and a half years in a
state institution for DW and they have asked him why he hasn't
been placed in a programin that institution for treatnent. He
doesn't know how to explain to them that their son has to stay
there for two and a half years, while a kid in Anchorage or Bet he

can work and get treatnent. One is elective and the other is
mandat ory.

MR. GUANELI said Senator Taylor had a good point, but he just
didn't think the court would say they couldn't start out wth a
pil ot programjust because they don't have the budget for the rest
of the state.

CHAI RVAN TAYLOR said this bill would include nore than just DWSs.
"This court can literally take anybody."

He wanted to know if they were going to limt to just drunks or try
and expand it. He wanted to know if the | egislature could suspend
the effect of all state m nimum nandatory sentences just for one
court and not be facing an equal protection problem

SENATOR TAYLOR wanted to see sone paraneters where the person
didn't junmp in to the program wi thout sone additional help. He
t hought that other communities m ght have people who would want to
help with this kind of program and asked if they shouldn't be
entitled to do it, too.

MR. GUANELI responded that Anchorage was chosen because the
treatnment infrastructure exists there. "That is why | think keeping
it in Anchorage to begin with for the first six nonths is a good
i dea. "

He said further that the court finds a relationship between
treatnment and incarceration. To provide the incentive necessary for
defenders to go through the treatnment program for 18 nonths, you
really have to give the judge the latitude to design a sentence and
even throw the mandatory mninuns, to give particular offenders the
incentive to continue with these progranms. "Throw ng out the
mandat ory m ni mum or giving the judges flexibility to do that is a
necessary part of making this treatnent effective. | believe our
Suprene Court will recognize that."

He thought extending that flexibility throughout the state for all
offenses is wiping out all mandatory sentencing in Al aska.

CHAI RVAN TAYLOR sai d that woul d happen only to the extent another
judge would be flexible that this one "super judge" is now going to
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do.

MR. GUANELI said that would do away with mandatory and presunptive
sentencing in Al aska.

CHAI RVAN TAYLOR asked why he should trust a judge who hasn't even
been hired yet to do that on all offenses with the exception of
uncl assified fel onies.

MR GUJANELI said he thought the court system would probably put one
of the sitting judges there, but maybe not.

SENATOR DONLEY said he didn't know the scope was so broad. He asked
if class B felonies were crines of violence against a person.

MR. GUANELI replied that those would be included. "The intent in
Anchorage is to limt to the felony drunk driving, but in order to
try this out in a rural area, in Bethel, there are not sufficient
nunbers of felony drunk driving offenses. It was felt to broaden it
out to allow others.Burglaries are a common offense and that's a
class B felony.."

SENATOR DONLEY asked what the role of the victimwas in deciding
whet her or not puni shnent shoul d be waived in favor of treatnent.

MR. GUANELI replied that is a good question. The prosecutor has to
agree for soneone to be accepted into this program If there is a
strong objection fromthe victimto soneone not serving tine, that
woul d be taken into consideration.

SENATOR DONLEY asked if the sponsor considered putting |anguage in
statute that the victim should be consulted. He thought it was
i nportant.

MR. GUANELI said he thought that was a legitimate concern, but he
hadn't tal ked to the sponsor about anending it.

CHAI RMAN TAYLOR sai d section 5, page 3, provides that the offender
could be living in a nunicipality of an area of the state wi thout a
j udge who can appoi nt soneone to do the job for him If that system
was wor kabl e out of Bethel, it ought to work out of Fairbanks.

MR. GUANELI said this programwas set up based on gui delines used
in other states. It was designed particularly for the Bethel region
to be flexible because of the renoteness. No one knows how well the
program woul d wor k.

CHAI RVAN TAYLOR asked if this would hel p Judge Wananaker's program

MR. GUANELI said there was |anguage stating that it's not intended
to bind the district court.
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CHAI RMAN TAYLOR said that district courts deal with nore mandatory
m ni rum sentences than anybody else and as a consequence Judge
Wanamaker has been making his program work within the mninmum
mandat ory sentencing. So he didn't have to offer them an extra day
or two less in jail to get themto conme into his program "I think
| know how he did it. He just hung nore tinme over their heads..

MR. TOM WRI GHT, staff to Speaker Porter, pointed out that |anguage
on page 2 says, "Nothing in this act is intended to place
additional requirements on or make changes to other existing
speci ali zed or general state courts.”

He said the Judge Wanameker's court was working under a federa
grant that runs out in a short tinme and they are | ooking for an
appropriation through the capital budget process so they can
continue. "This is a pilot project and nothing nore. There may be
sone things that aren't going to work like the part he just
menti oned about the rural areas. The Senate just passed a bill
granting VPSO to probation officer status and this could tie in
with that."

MR, GUANELI commented that although the Judge had some anecdot al
successes, this is designed to get at felony drunk drivers and he
is generally not handling cases at that level. "These are the
probl em cases. These are the ones who are going to continue to
drink and drive if sonething isn't done."

CHAI RVMAN TAYLOR sai d he appreci ated Representative Porter bringing
this legislation forward. It is the nost creative thing he had seen
in along tinme. However, every agency wants to be paid nore to go
do the job we think they ought to be doing in the first place,
which is concentrated nore on al cohol rel ated addiction.

MR, WRI GHT agr eed.

CHAI RVAN TAYLOR asked if this program could operate w thout the
request ed funds.

MR. WRI GHT responded that he would have to ask the courts.

CHAI RVAN TAYLOR asked if Judge Froelich was receiving any funding
in Juneau?

MR, GUANELI and MR WRICGHT said they didn't think so.

CHAI RVAN TAYLOR said the words, "does not affect the jurisdiction
of other simlar courts” intrigued him He asked if there were any
ot her specialized courts.

MR. GUANELI replied that the state has a nmental health court and a
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drug court that has been funded with federal funds that's operating
i n Anchor age.

SENATOR DONLEY said there doesn't appear to be any sunset on the
nunber of Superior Court judges if this program goes away.

MR, WRIGHT replied that it was his inpression that if this program
didn't work, they would revisit that issue, but they wouldn't have
a problemw th a sunset cl ause.

SENATOR DONLEY said he was thinking about |anguage that would
require a specific consultation with victins since theirs was a
speci al circunstance of waiving nandatory sentencing.

MR. WRI GHT said he woul d discuss that with the sponsor.

CHAI RVAN TAYLOR noted that the sponsor has been a great advocate
for victins' rights.

CHAI RMAN TAYLOR said they would take this up again on Mnday and
adj ourned the neeting at 4:47 p. m

#
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