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CS FOR HOUSE BILL NO 32(JUD) am

"An Act relating to the forfeiture of property used to possess or
distribute child pornography, to conmt indecent viewng or
phot ography, to commt a sex offense, or to solicit the conm ssion
of, attenpt to conmt, or conspire to conmt possession or
distribution of child pornography, indecent view ng or photography,
or a sexual offense.”

HEARD AND HELD

SENATE BI LL NO. 161
"An Act relating to the withholding of salary of justices, judges,
and magistrates; relating to requiring pronpt decisions by
justices, judges, and nmgistrates; and relating to judicial
retention elections for judicial officers.”

MOVED CSSB 161(JUD) OUT OF COW TTEE

PREVI QUS COW TTEE ACTI ON

SB 161 - See Judiciary mnutes dated 4/9/01.
W TNESS REGQ STER

Representati ve Joe Hayes

Al aska State Capitol

Juneau, AK 99801-1182
POSI TI ON STATEMENT:  Sponsor of HB 32

Sergeant Chuck Kopp
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Al aska Peace O ficers Associ ation
107 South WI I ow

Kenai, Al aska 99611

POSI TI ON STATEMENT:  Supported HB 32

Li eut enant Dunni gan

Department of Public Safety

PO Box 111200

Juneau, AK 99811-1200

POSI TI ON STATEMENT:  Supported HB 32

M. ©Marc Poesche

Interior Al aska Forces Task Force
PO Box 755560

Fai r banks, Al aska 99755

POSI TI ON STATEMENT:  Supported HB 32

Ms. Stephanie Cole

Al aska Court System

303 K Street

Anchor age, Al aska 99501

POSI TI ON STATEMENT:  Opposed SB 161

ACTI ON NARRATI VE

TAPE 01-20, SIDE A
Number 001

CHAI RVAN ROBI N TAYLOR cal l ed the Senate Judiciary Commttee neeting
to order at 1:46 p.m Senator Ellis, Senator Therriault, Senator
Cowdery and Chairman Tayl or were present. Senator Donley arrived
at 2:15 p.m Chairman Tayl or announced the first order of business
woul d be HB 32.

#HB 32

HB 32- SEX CRI ME_ AND PORNOGRAPHY FORFEI TURES

REPRESENTATI VE JOE HAYES, sponsor of HB 32, said if a person was
convicted of a sex crinme for distributing child pornography through
the Internet or if they were convicted for knowngly enticing
m nors thorough Internet chat roons their conputers and equi pnent
woul d be seized and used by | aw enforcenent. Representative Hayes
said he had letters of support from | aw enforcenent organizations
and he had al so received one |letter of opposition froma naturali st
group in Wsconsin and their concerns had been addressed. At one
point HB 32 was too broad and there was a concern that real
property could be taken, but the definition had been refined making
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the wording nore specific to conputers and conputer related itens.

SENATOR COADERY asked if cell phones and hand hel d radi os coul d be
t aken.

REPRESENTATI VE HAYES said the definition of property was on page 2,
lines 5 through 10, and cell phones and hand hel d radi os were not
li sted.

SENATOR ELLI S asked for a definition of child pornography. He said
peopl e send pictures of their children to relatives through the
Internet, and sonetines the children are "naked on a bear skin rug,
and it's just a baby." He wondered if there was a clear definition
and a way to discrimnate between naked baby pictures and what
woul d be consi dered child pornography.

REPRESENTATI VE HAYES said the definition was referred to in the
bill through statutes AS 11.61.123 - 11.61.127.

SENATOR ELLI'S said that police now seize conputer equipnment from
crime scenes and he asked if HB 32 allowed |aw enforcenent to
retain the seized equipnment or was it to be auctioned for |aw
enf orcement resources.

REPRESENTATI VE HAYES noted that |aw enforcenent does not have
adequate resources for the |atest conputer technology and HB 32
woul d allow for the seizure of property and, after a conviction,
use the property. The equi pnment woul d not be sol d.

SENATOR THERRI AULT asked if |l|law enforcenent could sell the
equi pnent .

REPRESENTATI VE HAYES said there was nothing from prohibiting |aw
enforcement from selling the equipnent but the intent of the
| egi slation was to allow |l aw enforcenent to use it.

SENATOR THERRI AULT said that there was sonetines criticismof |aw
enforcenent for seizures so, "they can get their hands on assets or

cash.” He asked if the property was sold, would | aw enforcenent
automatically have access to the cash or would the cash accrue to
the state treasury where it would sit until the l|egislature

appropri ated the noney back.

REPRESENTATI VE HAYS expl ai ned that selling the equi pnrent had never
been di scussed, the intent of HB 32 was to give | aw enforcenent the
use of newer, nore nodern equipnment. The seized conputers would
have the perpetrators web addresses and connections, which could be
used for the apprehension of other crimnals.
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SENATOR THERRI ALUT said the intent section of HB 32 asks the courts
for protection of innocent third parties who may have an ownership
interest in the equipnent so that their equi pnrent would not be
sei zed.

Number 570

REPRESENTATI VE HAYES sai d that was correct. The intent wordi ng was
added to give reassurance that an innocent third party woul d not
have his or her conputer taken

SENATOR THERRI AULT asked if a sexual offender wth a prior
convi ction was staying in soneone's home and using their conputer,
woul d t he honmeowner need to | ock up his or her conputer equi pnent
to keep it from being sei zed.

REPRESENTATI VE HAYES said the intent |anguage stated that third
person property could not be seized, so even if a sexual offender
were to use a honeowner's conputer that conputer could not be
sei zed.

SENATOR THERRI AULT asked if the "firewall" protection was
specifically directed to child pornography.

REPRESENTATI VE HAYES said he was not sure of the answer.

SENATOR COADERY asked where the noney goes after the sale of seized
property.

CHAI RMAN TAYLOR said there were people on tel econference who could
probably answer that question but there were other questions to be
addressed at that point.

SENATOR THERRI AULT said he al so had a concern with the definition
of child pornography and wondered if the statute had a good
definition.

SENATOR ELLI S responded there was a good definition in the statute.
Nunmber 808

SENATOR ELLI S said people receive a ot of unsolicited information
t hrough email. He asked if sonmeone viewed unsolicited child
por nography and then deleted it, would they have to downl oad the

of fensive material or would just looking at it cause a person to be
caught up in a crimnal investigation.
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REPRESENTATI VE HAYES said a person would not be convicted of a
crime for |ooking at an unsolicited pornographic email.

SENATOR ELLIS said the intent appears ainmed at the person producing
the material and distributing it through the Internet, presumably
for noney.

REPRESENTATI VE HAYES sai d noney does not have to be involved for
this to be a crine.

SARGEANT CHUCK KOPP, Al aska Peace Oficers Association (APQA),
speaking via teleconference from Kenai, thanked Representative
Hayes for introducing HB 32. He said the intent for the seized
equi pnrent was for |aw enforcenent use. \Wen seized equipnent is
sold the noney goes into a nunicipal general fund and it is not
i mredi ately appropriated back to the departnent but this rarely
occurs because seized equipnent is usually put to i medi ate use for
| aw enf orcenent purposes. He said evidence had to be downl oaded to
the hard drive and stored before the state could collect it. This
was to protect people who receive unsolicited email or people who
m ght want to view pornography. Viewing is different from
possessi ng sonething on a hard drive. Sergeant Kopp said APQA
supported HB 32.

CHAI RMAN TAYLOR noted for the record that:

The purpose of this law, as | discern it, is to renove
this equi pnent fromits crimnal use. That it is sold or

destroyed or utilized by enforcenent is really
irrelevant. And | would hope that this record is not
becomi ng one of 'the departnent needs these tools so
therefore we'll pass a law to confiscate and forfeit
equipnent.' That's really kind of a bad public policy to
be discussing, | think, sets the wong tone. " m
reviewing this legislation because | believe this

equi prent needs to be renoved fromthe crimnal elenent.
If sold, the general fund or the departnent or if it's a
municipality m ght have sone additional resources. W
confiscate, utilize, and even sell aircraft, boats, and
aut onobi | es. They don't always end up being utilized
nerely by the departnment and | don't want to give anybody
in the listening audience or anybody considering this
| egi sl ation, the thought that it is being passed solely
for the purpose of going out and confiscating a few hot
conputers so we can take - that we wouldn't provide for

t he departnent through their budget. 1In fact, | happen
to know an area of the departnent's budget where they
could have a mllion dollars today if they'd just tell
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one prima donna to quit flying around on an airplane.
Nobody seens to want to do that but needless to say it
woul d buy an awful |ot of good conputers.

Nunber 1265

LI EUTENANT DUNNI GAN, Departnent of Public Safety (DPS), testifying
via tel econference, said the departnent supported HB 32. He said
that if the court determ ned the equi pment should be forfeited it
woul d be turned over to the Departnment of Adm nistration and sold.
The noney would then go into the general fund unless the court
specifically assigned it for a | aw enforcenment need or purpose.

MR. MARC POESCHEL, Coordinator for the Interior Al aska Forces Task
Force, testifying via tel econference, said the task force has al

the agencies in the Fairbanks area working together to conbat
conputer crinmne. HB 32 would renove equipnent from offenders,
forcing themto buy new equipnment if their intent was to offend
again. He said HB 32 sends the nessage that Alaska will not put up
with that type of crime. He said the task force supports HB 32.

Number 1481

CHAI RVAN TAYLOR sai d the sentence structure on page 1, line 9 may
be incorrect and could be clearer. The sentence reads:

| NTENT. The | egislature recognizes these forfeitures as
in personamand, as a matter of consistency and fairness,
instructs the courts to continue to provide, as they
consi der reasonable, remi ssion to innocent parties who
have an ownership interest in the equipnent forfeited.

CHAI RVAN TAYLOR said in personamrefers to title, ownership, and
use, whereas, in remrefers to the forfeiture of an object.

REPRESENTATI VE HAYES sai d that | anguage was presented the day HB 32
was heard on the House Floor and the body approved it. He said he
was anenable to any clarification of the |anguage.

CHAI RVAN TAYLOR said he would like legal services to redraft the
bill for a clearer definition.

SENATOR ELLI S asked how soon the chairman expected the changes.
CHAI RVAN TAYLOR responded he expected the changes by Monday.

SENATOR THERRI AULT asked if HB 32 was to be held for final action
or should there be a conceptual anendnent.
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CHAl RMAN TAYLOR said he would like to see the new bill before
noving it out of commttee.

SENATOR THERRI AULT said his preference would be to have the new
| anguage in "plain English."

CHAI RVAN TAYLOR announced HB 32 woul d be held until Monday.
#

#SB 161
Number 2301

SB 161- NO PAY FOR JUDGES UNTI L DECI SI ON

SENATOR DONLEY acknow edged a previous hearing on SB 161 and said
there had been a discussion with representatives from the court
systemand they felt that six nonth terns were an appropriate tine
for the initial decision of a case. The CS before the conmttee
woul d change the tinme fromfour nonths back to six nonths and there
would be a 12 nonth limt for appellate courts for which there is
no effective limt now. There would now be six nonths for the
initial decision and six nmonths for the final decision. SB 161
al so provides a two nonth tine to assist with new judges who have
not heard an oral argunent for a case they have been assigned.

SENATOR THERRI AULT t hanked Senator Donl ey for maki ng those changes.

CHAI RMAN TAYLOR sai d he had been involved in a tel econference with
the Al aska Judicial Council and discussed wth Chief Justice Fabe
and nmenbers of the council some of the concerns they had about
pending legislation. He was pleased with the council's response
and their willingness to work with the legislature and the court
system

SENATOR THERRI AULT noved to adopt CSSB 161(JUD), \O Luckhaupt, as
t he wor ki ng docunent of the conmittee. There being no objection,
CSSB 161(JUD) was adopt ed.

Nunber 1949

MS. STEPHANIE COLE, Adm nistrative Director, Alaska Court System
testifying via tel econference from Anchorage, said the new CS was
still problematic. The proposed legislation, inits original form
and the new CS, is alnost certainly unconstitutional because of the
doctrine of separation of powers as elaborated in the three nmain
cases she discussed with the comrittee at the previous hearing.
The cases dealt with the efficient and effective functioning of the
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court system which was a matter of court admnistration within the
exclusive authority of the judicial branch. The cases found
constitutional flaws based on the inpairnent clause and the
prohi bition against issuing judicial salaries during terns of
of fice.

M5. COLE said the CS still had a provision that would stop an
appel l ate judge or justice's salary if an opinion or decision was
not issued within one year, regardl ess of the assignnent of that

case, and this was fundanentally unfair. SB 161 would meke a
justices salary dependant on factors totally beyond his or her
control. She said a justice could be doing his or her job in an

efficient and tinely manner and coul d individually be neeting al
time standards, but that person's paycheck would stop if the entire
court did not issue an opinion in a certain tinme frane. The judge
or justice in that circunstance would have no control over the
actions or inactions of the other justices. She said there was no
other provision like that in any |aw that the court system has been
able to | ocate.

M5. COLE said there were 20 cases before the supreme court that
were over one year in age. Those 20 cases are out of 465 cases
before the supreme court, 220 of which are fully briefed and
awai ting opinion. Qut of the 220 cases, 20 are over one year in
age. The 20 cases are different fromthe mgjority of cases the
court handl es, being nore conplex and nore likely to have a split
deci si on. If SB 161 were to pass and becone effective, all
paychecks for the suprenme court would inmediately stop. This would
precipitate a challenge to SB 161 especially since the rule was a
no excuses rule, not allow ng a good cause exception, which allows
for tine to be exceeded or extended for good cause. It seens
likely that a challenge to a provision like that would call into
question the constitutionality of the whole schene, not just the
provi sion. The suprenme court has no ability to control the nunber
of cases that cone before it. Since there is a right to one appeal
per case as a matter of right, the only way to ensure that the
suprene court would have the control to allow it to neet these
deadlines would be to create an internediate court of civil
appeals, as reflected by the fiscal note. Also reflected in the
fiscal note are two additional staff positions for the crimna
court of appeals. Additional judicial resources nay be needed to
neet the 12-nonth deadline in the crimnal court of appeals but the
fiscal note just reflects two additional staff people.

M5. COLE explained that wunder Section 2 of the CS the courts
adm nistrative director was required to report certain information
to the |I|ieutenant governor. Salary warrant information and
i nformation about why a judge or justice had not been issued a
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salary warrant is the type of information that would need to be
reported, and the court has no problem with doing that if the
information is readily available. The other information described
woul d be inpossible to gather and would not produce neaningfu

data. The provision requires data on all opinions and deci sions,
the counting of those opinions and decisions, and to report the
time frane of those decisions and opinions. She said judges nake
dozens of decisions every day and it would be inpossible, with the
courts current conputer system to identify all the actions that
constitute opinions and decisions of a judicial officer and to
col |l ect that data.

M5. COLE said the current |egislation uses very general | anguage
about when the tine starts running on when a decision has to be
made. SB 161 instead attenpts to detail the mlestone at which the
time period under advisenent begins to run. The m | estone for
suprene court cases in which no oral argunent is requested is
defined as the filing of the |ast responsive pleading. That is not
an appropriate m | estone because there is no justice to wite the
decision at that point. These cases would be scheduled for
conference di scussions on the sane track and the same tine frane as
cases for which oral argunent has been requested. So if two cases
are filed on the sane day and only one case has requested oral
argunment, conference would occur in the oral argunment case

i medi ately following the oral argunent. Conference would be
schedul ed on the non-oral argunent case within a week of either
side of the oral argunent. |In that way the court ensures that no

advant age or di sadvantage occurs as a result of a request for oral
argunent. The initial conference is when the court neets on that
case for the first tine and decides on a tentative ruling and the
case is assigned to a justice for preparation of the decision. The
initial conference therefore is the mlestone at which tine periods
should start to run agai nst an assigned justice.

M5. COLE said SB 161 represents an unconstitutional violation of
separation of powers and the structure it seeks to inmpose on the
appel l ate court, which can result in a judge or justice losing a
paycheck through no fault of that person.

Number 2301

SENATOR DONLEY told Ms. Cole he would be happy to entertain any
changes she suggested for Section 2 as far as clarifying what types
of decisions or opinions are being referred to. The difference
between the final oral argunent and a non-oral argunment and when
they are assigned would be made up by the additional 6 nonths
provi ded.
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M5. COLE said an initial conference would be nore appropriate than
| ast responsive pleading as a mlestone for supreme court opinions.

SENATOR DONLEY said that did no good because there would not be a
conference, it would be delayed. That would not be an objective
standard because it would be under the control of the judiciary,
which could give itself unlimted tinme for nmaking a decision by
just not having an initial conference.

M5. COLE said the court recognized and agreed that tine limts were
sonmet hing that had to be a concern and unnecessary del ays had to be
avoi ded.

SI DE B

SENATCOR DONLEY noved to add a del ayed effective date of January 1,
2004, which would add a new section. That would give the court
nore than two years to clean up its docket of cases that are nore
than two years ol d.

CHAI RVAN TAYLOR asked if conmittee nenbers understood the new
notion. There were no questions and no di scussion. There being no
obj ection, anendnent 1 passed.

CHAI RVAN TAYLOR said the constitution provides that the Al aska
| egi slature, by a two-thirds vote of each house, can anmend court
rules. He asked if the rule the |egislature was amendi ng was only
effective on the parties.

M5. COLE said she would like to think about that answer and respond
in witing.

CHAl RMAN TAYLOR thanked her for her candor. He said the
| egi sl ature was the body under the constitution that creates the
jurisdiction of the courts and it is the only one enpowered to
create courts. As a consequence of being the body that has the
authority to create the system it has no authority over that body
once it has been created. He said the |legislature was not trying
to bring about a constitutional challenge or conflict, but it was
asking for assistance to find a way to solve cases faster so that
justice would not be del ayed through deni al.

Nunber 2168
M5. COLE said the suprene court of Indiana ruled in a case on the
i ssue of payroll salary warrants, and the ruling was that even

t hough a statutory court, created by the |egislature, derives its
judicial powers fromthe constitution, it was no nore subject to
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regulation by the |legislature than courts created by the
constitution itself. It decided that once a court was created its
powers cone fromthe constitution and not fromthe | egislature.

SENATOR DONLEY noved CSSB 161(JUD) fromcommttee with individua
recommendat i ons.

SENATOR ELLI S objected. He said that specific questions had been
asked of the court and that it would be prudent to wait for those
answers before noving the bill out of conmttee.

CHAI RVAN TAYLOR said that SB 161 had been in commttee for quite
sone time and he wanted to send it to the Finance Conmttee where
they could | ook at these questions.

A roll call vote was taken wth Senator's Donley, Cowdlery,
Therriault, and Chairman Tayl or voting yea and Senator Ellis voting
nay. CsSsB 161 noved from conmittee wth individual
reconmendat i ons.

#

There being no further business to cone before the commttee,
Chai rman Tayl or adjourned the neeting at 2:44 p.m
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