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ACTI ON NARRATI VE

TAPE 01-14, SIDE A
Number 001

CHAI RVAN ROBI N TAYLOR cal l ed the Senate Judiciary Commttee neeting
to order at 1:41 p.m Senator Therriault, Senator Ellis, and
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Chai rman Tayl or were present. Senator Donley arrived at 2:01 p. m
Chai rman Tayl or announced the first order of business would be HB
13.

#HB 13

HB 13- SERVI CE AREAS: VOTER APPROVAL/ TAX ZONES

REPRESENTATI VE CON BUNDE, sponsor of HB 13, said the bill was about
smal | er governnent, |ocal control, and privatization. HB 13 allows
people in limted service areas, where changes are needed, to have
a vote on the changes. There are 200 service areas in Alaska with
Fai r banks having nore than 100. In order for the borough and
Muni ci pality of Anchorage to conbine, people who had |imted road
service areas had to be assured a right to maintain those areas in
order to convince themthat consolidation was a good idea. HB 13
guarantees the status quo in areas where people are contenplating
consolidations. HB 13 says that if there is to be a consolidation
alteration there has to be a ngjority vote by both entities, the

service area and the surroundi ng area. The bill allows for the
consolidation of many service areas for admnistrative savings
while maintaining a differential taxation rate. | mpr oved

subdivisions with a higher level of road service and areas with
nore traditional Al askan roads with a |lower |evel of road service
can each maintain their own |evel of service. The bill |ast year
only applied to areas with 60,000 people or nore and HB 13 applies
to everyone in Al aska.

CHAI RVAN TAYLOR asked how HB 13 woul d i npact hone rule cities.

REPRESENTATI VE BUNDE said there are currently 53 limtations in
statute on home rule cities and HB 13 woul d add one npre statute.

CHAI RVAN TAYLOR said he thought HB 13 would inpact hone rule
cities, and that the primary thrust of HB 13 was to "go after”
uni fied city/borough governnents.

REPRESENTATI VE BUNDE sai d unified city/borough governnents were the
primary thrust of HB 13 but it also would have an inpact on hone
rule cities.

CHAI RVAN TAYLOR asked what that inpact woul d be.

REPRESENTATI VE BUNDE said there would be an inpact if the cities
had service areas.

CHAI RVAN TAYLOR asked how hone rule cities with service areas woul d
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be treated differently after the passage of HB 13.

REPRESENTATI VE BUNDE said an alteration or change in a service area
would require a majority vote of the entire conmunity before any
change coul d take pl ace.

CHAI RMAN TAYLOR said honme rule cities now have authority for a
differential tax structure but wunified cities, because of
city/ borough unification, do not. He asked if HB 13 woul d change
that so unified cities would have a differential tax structure.

REPRESENTATI VE BUNDE said wunified cities mght now have a
differential tax structure.

Nunber 376

SENATOR THERRI AULT said | ast year he was concerned with the expense
of a certain fire service area. He asked if this had been
addressed on page 2, lines 19 through 22.

REPRESENTATI VE BUNDE sai d yes.

SENATOR THERRI AULT asked how the | anguage worked if there was an

existing service area with a valley portion and a hill portion and
the people on the hill needed their roads sanded, which would be an
addi ti onal expense. Wuld the new |anguage allow an existing

service area to "carve up a certain portion and go to the borough
assenbly and ask that they pay an extra quarter mll for something
of that nature to allow for the sanding on their roads because the
roads down the valley don't need to be sanded?”

REPRESENTATI VE BUNDE replied it would not affect an existing
service area that could subdivide and a majority vote of both
entities would be needed to subdivide. HB 13 <calls for
differential taxation if two entities want to conbine for
adm ni strative savings within a subdivision.

SENATOR THERRI AULT said the mll rate within a service area i s now
voted on by the residents of that area. |If there were a thousand
people living in the valley and 250 people up on the hill, he asked
if the people in the valley would be able to inpose a higher
mllage rate on the people up the hill

REPRESENTATI VE BUNDE replied yes, because the entire service area
woul d vote it on.

SENATOR THERRI AULT asked if Representative Bunde would have an
obj ection to addi ng | anguage that said sonmething to the effect of:
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"generated differential mllage rate nonies have to be spent within
the area that generated it."

REPRESENTATI VE BUNDE replied no.

SENATOR THERRI AULT said that HB 13 tal ks about subsets within the
service area, but he did not know if there was | anguage covering
t hat .

REPRESENTATI VE BUNDE sai d subsets would still be separate service
areas and they woul d only be conbined to save adm ni strative fees.
Subsets would still have a differential taxation rate with the
intent that Goup A's level of taxation be spent on Goup A and
G oup B's level of taxation be spent on Goup B.

Number 715

CHAl RVAN TAYLOR said this could be a "real can of worns.” It would
be difficult to draft |anguage that would specifically allocate
where the funds were to be spent within a service area. He noted
that whether this could or should be done would be a serious
guesti on.

REPRESENTATI VE BUNDE t hought he had not explained the intent well.
He said if there were two service areas, G oup A and G oup B, and
t hey were conbined and had differential taxation rates, the nonies
assessed on G oup A would be spent on Goup A and noni es assessed
on G oup B would be spent on G oup B. There would be no crossing
of funds.

CHAI RMAN TAYLOR said he was not sure of this.
Number 785

MR. JEFFERY BUSH, Deputy Comm ssioner, Departnent of Community and
Econom ¢ Devel opnent (DCED), started by followi ng up on sone of the
guestions asked earlier in the neeting. He said the admnistration
did not oppose Sec. 4 of HB 13 but it was opposed to the rest of
the bill. Sec. 4 allows the assenbly, by ordnance, to establish
differential taxation rates within service areas and that can be
within an existing area. This is to allow for the consolidation of
services areas so they can conbine and have differential rates.
Anot her question was regarding the requirenent that additiona
assessnments be used for the people who were assessed. HB 13 al |l ows
this by saying it allows for different |evels of taxation to occur
"for a different |evel of services than provided generally in the
service areas." The inplication being that when there are
differential levels of service, a different differential rate can
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be assessed.

MR, BUSH said this bill came to the Governor |ast year as HB 133.

He vetoed it and he still finds it objectionable. The objectionis
not to differential taxation, the objectionis to the rest of the
bill, which the Governor views as limting the power of nunici pal

governnents and boroughs by requiring service areas, which are not
a governnent entity, to veto powers at the borough, which could
otherwise be exercised at the borough, Ilevel. Al aska's
constitution creates borough governnments and there is a dispute
over whether the constitution would even prohibit HB 13 because the
state cannot |imt the powers of boroughs except if there is an
overriding state interest, and an overriding state interest has not
been denonstrated in this case. An overriding state interest needs
to be found before the power of boroughs and nunici pal governnents
are limted.

MR. BUSH said the provisions of HB 13 have al ready been provided
for in the Anchorage Charter. There is nothing that HB 13 does
that could not be done at the local level by local choice. The
adm nistration's objection is that this would be inposed at the
state |l evel on rnunicipal governnents.

MR. BUSH said the philosophy being denonstrated is somewhat
i nconsi stent with the philosophy that is being otherwi se debated in
the legislature - the formation of borough governnments is being
encouraged and so is the centralization of |local powers in
unor gani zed borough into boroughs. Those efforts are being
undercut by the argunents of HB 13 - that borough governnents
shoul d not be the center of power and the power should reside in a
smaller unit at the | ocal |evel.

Nunber 1073

CHAI RVAN TAYLOR said on the phil osophi cal question, "when you say
bei ng debated within these halls on the expansion and incentives to
create borough governnents,” that he did not realize the
adm ni stration shared any of those thoughts.

MR BUSH replied that DCED had for nany years consistently
supported those efforts and he had pointed out that this was the
departnment's position. The adm nistration has no formal position
on that yet.

CHAl RMAN TAYLOR said he was curious as to what the admni stration's

position mght be on the entire subject. He thought this was a
subj ect worthy of consideration and di scussion and he would |ike
the adm nistration participating. Chai rman Tayl or asked for a
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recap on Senator Therriault's question on whether the funds could
be assessed for specific services and allocated to that particul ar
portion of the service area.

Nunber 1226

MR BUSH said HB 13 inplies that because it allows for increases or
decreases of assessnents based upon a different service for a
particular group within a service area, that the adjustnent be nade
on the anmount collected. There is no requirenent that the service
area account for an exact dollar for dollar anount.

SENATOR THERRI AULT said if it were an extra quarter mll rate, it
woul d just be that, nultiplied tinmes the value of the hones in the
sub zone, and he felt that could be accounted for. He asked if M.
Bush would see a problem with |anguage that said, "except for
adm ni strative expenses, funds generated by the inposition of a
differential tax in a differential tax zone within a service may
only be used for services within that tax zone."

MR BUSH said his only concern woul d be retaining separate accounts
for service areas for the sanme service. He did not know if
accounting problens would be created if adm nistrative costs were
added. He thought this link should be there but he did not knowif
it would be statutorily required.

Nunmber 1380

M5. JEAN WOOD, speaking via teleconference from Pal ner, said she
supported HB 13. She felt that |ocal control was the best control
avai |l abl e and she thought the people affected should have a say in
whet her they wanted to be included in a service area if that area
were to be changed. At one tine the Mt-Su Borough had a
differential taxation rate and when a subdivision in a service area
wanted its roads paved, the property owners were assessed at a
different rate than the rest of the service area.

MR. JCE BALASH, staff to Senator Therriault, said HB 13 does not
prohibit various mllage rates from being charged within a given
service area and it does not prohibit one group in the service area
from di sproportionately benefiting fromthat assessnent. He said

it is conceivable that a base one mll could be charged on
everyone, with the residents in a given area deciding that the
weal thy people up on the hill should be charged an additional half
mll to receive an additional service that only cost a quarter
mll. The surplus quarter mll would be used to suppl enent the
rest of the base. This is why legal services suggested that,

conceptual ly, there should be sone type of anendnent to state that
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the additional funds generated by the differential taxation rate
only be spent within that differential tax zone.

CHAl RMAN TAYLOR noted that the commttee had received witten
testinmony fromM. JimNorcross of WIllow asking for a limtation
where HB 13 says, "or road service areas affecting not nore than
five percent of the total road mles of the service area, wthin a
two year period.”

SENATOR THERRI AULT said he would like to work on an anendment
because he does not want one area to inpose a higher mllage rate
on anot her area and then siphon the funds off.

CHAI RVAN TAYLOR suggested that Senator Therriault work with | egal
services to clean up the |anguage in a way that would not change
the overall concept of the bill

CHAl RMAN TAYLOR announced that HB 13 would be held until the next
committee neeting.
#

#SJIR 22
Nunber 1619

SJR 22- CONST. AM JUDI Cl AL OFFI CERS' TERMS

SENATOR DONLEY said SJR 22 changes the retention ternms for
justices. Terns for the supreme court would go from 10 years to
four years and superior court terns would go fromsix years to four
years. He said SIJR 22 would have to be approved by the voters
because it changes the constitution.

SENATCOR ELLI S asked "why."

SENATOR DONLEY noted that in the npjority of states, judges are
either elected or confirmed by the |egislative bodies involved.
Alaska is in the mnority of states that has neither of those
processes but it does have retention elections. He said 10 year
terms are too long for having a credible effect upon a judges
performance, good governnent denmands a shorter period. A nenp in
the commttee packet fromthe court systemonly deals with those
states that have retention elections, it does not exam ne states
that el ect judges or states that have a confirmation by |egislative
bodi es.

SENATOR THERRI AULT said noving from 10 years down to four years was

a big step and he was concerned that this would di scourage private
practice |awers fromserving in the judiciary. The system would
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end up with a nunber of people who have spent their entire tine in
public service, with little understanding of what a judicial
proceedi ng costs clientele, reflecting the way judgnents conme down
and dragging the process out. He was concerned that by taking such
a big step, fewer people fromprivate practice would be willing to
serve in the judiciary where the pay is substantially |ess.

SENATOR DONLEY said he would not have a problemw th six and four
year ternms. He noted that according to the court systenis response
three other states have six and four year terns.

Nunmber 1798

M5. STEPHANI E COLE, Admi nistrative Director for the Al aska Court
System said the court system agrees with the Alaska Judici al
Council's assessnent of SJR 22. Ms. Cole made the follow ng
conmment s:

The nerit selection and retention process currently in
place in Alaska is often sited nationally as a nodel
bal anci ng j udi ci al i ndependence W th j udi ci al
accountability, balancing a judges ability to nake
decisions inpartially and w thout due political pressure
agai nst the public's inportant right to hold their judges
account abl e.

Judi cial accountability is enornmously inportant and there
is nothing inconpatible with judicial accountability and

judicial independence. There are three aspects of
judicial accountability - political, decisional, and
behavi oral. Wien tal king about political accountability,

with reference to judges, this is the retention election
process and how judges are held accountable to the public
by periodic retention elections. At these elections, the
public is given a |large anmount of information conpiled
and prepared by the Al aska Judicial Council.

Deci si onal accountability relates to the issue of whether
a judge is correct or incorrect in a particular case.
This is primarily acconplished through the appellate
process and through the route of appeal.

Behavi oral accountability conmes into play when judici al
m sconduct is an issue, this is provided through the
judicial discipline process and in Alaska that is the
Comm ssion on Judicial Conduct. It is the court systenis
position that when retention periods are shortened, a
situation is created that starts to blur the distinction
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bet ween political accountability and deci si onal
accountability. The current retention periods are in the
mai nstream of nost states, and no other state has
retention periods as short as listed in SIJR 22. | f
retention periods are shortened, a situation is created
where the judge is under increased pressure to rule in
accord with the current political or public atnosphere.
The whol e system of governnent is structured so this wll
not happen. Wile the role of legislators is to respond
in sonme part to the wll of the mjority of its
constituents, the role of a judge is very different. A
very large part of what a judge is asked to do is to
protect the rights of a mnority against which the rule

of the majority should never be allowed to prevail. A
judge has to apply a set of facts without regard to the
public atnosphere or will of the nmgjority. This is a

difficult and often tines unpopular task. The current
system does allow at |east sone protection against a
judge for being punished politically for a particular
decision that he or she mght nmake. When the period
between retention elections is shortened, it is nore
likely that political canpaigns would be waged agai nst
i ndi vi dual judges because of single unpopul ar deci sions.
Deciding high profile cases always requires judicial
fortitude but is especially difficult if there is an
emnent retention election. It would be a backward step,
a step toward deciding cases in favor of the nore
powerful litigant to increase the frequency of retention
el ecti ons. Anot her predictable result would be nore
canpai gns agai nst judges standing for election, since
i ssues and tenpers would have less tinme to be noved from
the spotlight and into a |longer term perspective. As
canpai gns are nounted agai nst judges, judges have the
right and they will respond with counter canpaigns - they
are allowed to do this

Throughout the country today, there are serious concerns

about judicial fund raising and canpaigning. Fund
raising can conpromse a judge's ability to rule
neutrally and to be perceived as neutral. Al aska has

over 150,000 cases going through the court system every
year and only a hand full of those are controversial or
of general interest to the public, yet each one of them
is of enornmous interest to the people involved in those
particul ar cases. Judges need to be eval uated at regul ar
paced intervals about how they are handling all of the
cases, not just one or two highly visible cases. Every
litigant in the court should have the confidence that his
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or her case is being heard on the nerits, not on the
basis of public or political pressure which can be
brought to bear on a judge. The public would be outraged
if the judge took a survey or political poll to determne
how to rule on a particular case but SIR 22 does nove the
judiciary in that direction. The |egal system comrands
al l egiance only when the | egal system commands respect
and it only conmands respect when the public believes
judges are neutral. It would be a great loss if this
position were eroded.

Aside from judicial independence concerns, the court
thinks the periods between retention elections would
di scourage qualified applicants. Shorter periods between
el ections increase the likelihood that a judge would face
an election challenge. R ght now judicial salaries are
falling relative to salaries in other states. An
experienced, seasoned private sector attorney nmay have to
drop his or her incone one half to two thirds to take a
judicial position. All of this discourages well-
qualified attorneys from applying for the bench.

M5. COLE said the court system believes that maintaining the
current systemand the structural integrity of the justice system
shoul d be paranobunt. She urged the commttee not to nove SJR 22
forward

Number 2143

SENATOR THERRI AULT asked for a list of judges who cane to the
judiciary fromprivate practice or the public sector.

M5. COLE replied that list could probably be provided.

CHAI RMAN TAYLOR said that if a judge had a controversial case at
the end of his or her sixth year term they mght still face a
contentious retention election. When it conmes to decisional
accountability and political accountability, unfortunately, courts
politically decide issues. It is hoped that cases are decided on
| egal grounds but this is not always the case.

M5. COLE said Chairman Taylor was correct, highly controversi al
cases do arise close to the end of a retention period, but the
system needed to be bal anced. The constitutional founders thought
| ong and hard about where the bal ance shoul d be and they concl uded
that the terns currently in place provided for sone accountability.
The current systemis not perfect but it is a good bal ance between
accountability and i ndependence.
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CHAI RVAN TAYLOR asked how accountability is achieved when the first
chance to vote on the retention of a suprenme court justice is three
years at the earliest after appointnent. "This is assum ng that
t he appoi ntment coincided with the next two year cycle, it could be
as much as four and three quarter years before there was an
opportunity to vote on that justice. Then there is one other
opportunity, and during that period of tine, a suprene court
justice would have served 23 to 25 years with an initial retention
el ection, one retention election in the mddle, and then deciding
to wwthdraw rather than file for reelection in their 23rd or 25th
year on the bench.”

M5. COLE responded that the first period had to be | ong enough so a
track record could be established, which would give the public tine
to evaluate a judges perfornmance. If there were an inmediate
retention election, voters would be asked to make a decision on a
j udge who possibly had not nade a decision yet. She said a 10-year
retention is not at all wunusual and is representative of other
states.

TAPE 01-14, SIDE B

SENATOR THERRI AULT said he felt the six and four year retention
ternms suggested by HB 13 were too short for bal ance.

MR. BILL COITON, Executive Director for the A aska Judicial

Council, said the judicial council is a separate independent agency
in the judicial branch of governnent. The council is charged with
two primary responsibilities - 1) Investigating and screening

judicial applicants, and 2) Evaluating the perfornmance of judges
and making information available to the voters.

MR COTTON said there were a nunber of reasons the judicial counci

was opposed to SIJR 22. The council has opposed bills in the past
that nmade retention terns six years for suprene court justices and
four years for superior court judges, rather than four years for
all, whichis the case this year. The first reason for opposition
to SJR 22 is that shortening retention terns would discourage
hi ghly qualified applicants fromapplying for a job because the job
would be less stable. This particularly applies to private
practitioners who have stable practices wth good incones. The
second reason for oppositions is that the evaluation focus woul d be
taken of f individual judges and put on a |arger group of judges.
Last year over half of the judges were up for retention election,
with the judicial council having to evaluate a long |Iist of people,
making it harder to focus on the few judges whose eval uati on needed
to be focused on. This also nmakes it difficult for the voters to
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be know edgeabl e on each judge. The intent of SIJR 22 is to put
nore focus on individual judges but the actual practice may not do
that. The third reason for opposition is that SIR 22 woul d i ncrease
costs for the judicial council's evaluation and for balloting. The
fourth reason for opposition is that shortening the retention terns
woul d change the balance between judicial accountability and
judicial independence. The Al aska Judicial Council does a nore
t horough evaluation than any where in the country or world by
surveying police officers, jurors, protection workers, court
enpl oyees, and every attorney in the state - 10,000 Al askans are
asked to rate the judiciary and give cormments. The council hol ds
public hearings, receives information fromthe Court Watch, handl es
salary warrants, preenptory challenges, and it | ooks at how often
appeals are overturned. Alnost all of this information is put on
the Internet where anyone can access it.

MR. COTTON said the council enphasizes judicial accountability but
j udi ci al i ndependence is also very inportant. Judi ci al
i ndependence is one of the principals this country was founded on
and the founding fathers wanted judges who woul d protect the rights
of citizens even if it were not what the governnent wanted. Judges
are needed who are smart and fair and who deci de cases on the | aw
rat her than on whose before them judges, who to the best of their
ability uphold the constitutional rights of citizens even if their
deci sions are not popular. The judicial council inits retention
eval uations is very concerned that judges do not deci de cases based
on their own political views.

MR. COTTON read a quote from the constitutional convention by
Del egat e Davi s.

Now hi storically, judges were al ways appointed until sone
time after the adoption of our Federal Constitution, and
our Federal Constitution included that procedure in
providing that judges are appointed and in fact, are
appointed for life. And, of course, the theory behind
appointing judges for life is that they are once
appoi nted, conpl etely independent, and over the years we
have seen many tinmes when a President attenpted to what

we mght call, "pack" the Suprene Court. The President
has appointed his man or his nmen with a particular idea
in mnd, and when those judges were appointed, | think

invariably or at least alnost all the tine, the President
in question has been badly disappointed to find that his
man fol | oned what he conceived to be the | aw and not the
President's wishes. The lifetime tenure of judges has
much to recommend it. On the other hand, the lifetine
tenure of judges has the possibility of being abused.
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Any attorney who has practiced |aw has seen instances
where a judge appointed for a lifetinme, after serving for
a length of time, becones conpletely unresponsive to the

will of the people, refuses to change with the tinmes and
the times do change. And for that reason, strict
appoi nt nent W th a lifetime tenure, has its

di sadvantages. Wth that in mnd then, sonetine shortly
after the adoption of the United States Constitution

many of the states started electing their judges with the
idea that the judges would be nore responsive to the
public will. And the pendulum as sonebody said a while
ago, swung clear over to the other side and we had very
nearly all our judges except our Federal judges being
el ected by the people and for relatively short ternms. |
grew up in the state of Idaho and we had el ecti ve judges.
Their terns, even the supreme court judge terns were only
four vyears. The judge ran every four years and
inevitably it got into politics. In order to attenpt to
remedy that situation, the state of |Idaho nmany years ago
adopted a nonpartisan judicial ballot where the judge
runs, not as a nenber of the party, but runs for the
of fice. However, he runs agai nst sone other person who
aspires to be a judge, and he runs every four years. The
result was that the judiciary was not and could not be
i ndependent, depending on the whinms of the tineg,
dependi ng on the decisions a man m ght have made, he was
or was not retained, or depending on how popular his
opponent m ght be, conpl etely irrespective of
qual i fications. Now the elective system has nmuch to
reconmend it, but likewi se, it has nuch against it. In
the creation and mai ntenance of an independent judiciary,
and | believe without qualification, |I believe I could
say that all of us here want an independent judiciary, a
judiciary that will not be swayed by the public will at
any particular nonment, a judiciary that wll not be
subject to political pressure, a judiciary that will not
be subject to pressure fromthe executive branch of the
government. | noved to Al aska sone 16 years ago and from
that time to this | have been operating under a
judiciary, which was appointive. However, appointed for
a very short term of four years, and I amwlling to
state flatly in nmy opinion that systemw ||l not work.

MR. COTTON said the constitutional convention specifically voted
down, by a large majority, a proposal to reduce the tenure terns of
suprene court justices to six years and they al so discussed four
year ternms. M. Cotton urged the commttee to discuss the issue
careful ly.
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MR. COTTON said that any system based on people would not be
perfect, there would be mstakes and [imtations. But the council
feels the current systens is a good balance and he urged the
commttee to not pass SJR 22.

Nunmber 1968

CHAI RVAN TAYLOR said he takes great pride in Alaska's judiciary, he
thinks it is one of the finest in the United States but he al so
finds it sonewhat incredible that:

"while enbroiled in the mddle of a canpaign in 1998,

wat ched ny superior court first nake a determnation that
canpai gn finance | aws were unconstitutional. It took ny
suprene court about three days to nove on that one and
act. During which period of tine there was a wi ndow, we
all remenber that one, when you could actually go out and
solicit for different anmounts of noney, then that w ndow
closed with the supreme's nmaking a decision and
i medi ately followng that, | watched other people file
suits that would have significant inpact upon that
election if they were acted upon. You know sonething, it
t ook them about a year and one half to even find the time
for judges not to be on vacation, for judges to be
avai l abl e, for judges not to grant continuances one after
anot her. And these very sane people seem to have
absol utely no conprehension of what the current Al aska
Public Ofices Comm ssion and ethics requirenents are on
peopl e who volunteer to serve at a range today that is

somewher es beneath the poverty level. At least, | think
ny famly could certainly qualify today for Denali Kid
Care, | think the salary that | receive is at |east
sonmewheres bel ow the 200 percent of poverty level. At

the sanme tine, there seens to be little appreciation or
contenplation of what the role is of the judiciary in

righting wongs during the political canpaign. |nstead
the continued - oh, we'll put that one off - justice
delayed is justice denied. | have nenbers of mgjor

communities that have cone to ne that have cases
currently pending that were argued over three years ago
and they still haven't received an opinion out of the
suprene court. And that involves mmjor contract
di sputes, the city of Anchorage as a consequence, they've
had to cone up with a working solution in between because
they don't have a yes or a no to their question. This is
costing them hundreds of thousands of dollars. They seem
to be frustrated at that, | share that frustration.
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know how it has affected the politics within this state
when this court has failed to act, yet chosen in the sanme
canpaign to act expeditiously when they thought it was
inmportant for themto act. | really have conme back down
to the place where | really amat the opinion that maybe
it is hightime that some of the folks in the ivory tower
found out what it's like to rub shoulders with the nasses
alittle nore often. And if it's six years or four years
or whatever if that happens to hit unfortunately when a
hot case is around, that's part of the luck of the draw
And do | want to see judges raising $2 mllion to go out
and do canpaigns, no | really don't want that system but
maybe | want a judiciary a little nore sensitized to
those of us who nust conply with sone of the |aws and
their interpretations of sonme of these |aws. Maybe they
ought to join that fray for a little while and get a true
appreciation of it, cause this would certainly do that.
They woul d get back to the table a little nore quickly
think. But that's just a comment on ny part, that's a
| evel of frustration I have with the system  \Wether
this would, in fact, help that or not that's, as Dennis
MIller would say, that's just my opinion and | could be
W ong.

SENATOR DONLEY sai d he shared the sanme concerns as Chairnman Tayl or
with the whol e issue. He finds it incredible that the judicia
council recommended all the existing nenbers of the suprene court
to be confirnmed or retained this year when sone of the judges have
had cases pending for over two years without a decision. He does
not understand how the judicial council, in good conscience, could
say those people were doing their job properly. He said the
constitution's mandate of informng the public and representing the
public interest is not being net. Senator Donley said the counci

had ignored his request to conply with its own ethical standards
regardi ng the nenbership voting on issues, it ignored his request
to nake available to the public the outstanding warrants questi oned
by submerging the information on the web site so that people had to

know exactly where to look for the information. He does think
there should be a balance between judicial independence and
accountability but right now the judiciary leans totally toward
i ndependence with no accountability. SJR 22 is logical and

consistent, especially with six years for the suprene court.
Senator Donley said the judicial council had also failed to hold
sonme judges accountable for injecting their own political beliefs
into the decision process. "All you have to do is juxtapose the
Best decision against the opinions that have been com ng down
trying to wutilize the powers of the executive branch in
appropriation, to see that they are entirely inconsistent wth
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their own internal decisions.”" He said the Best opinion was an
outrage, it was a very |lousy piece of judicial work and the counci
failed to hold them accountable for that work. If this is the
state of law in Alaska, then things com ng out of the superior
courts cannot be reconciled regarding the right to privacy with the
Best opi ni on. The right to privacy and the Best opinion are
conpletely inconsistent and the judicial council failed to hold the
judiciary accountable for that inconsistency, which can only be
based on political belief.

MR. COTTON said the judicial council gathers nore information on
all aspects of how judges do their work than anywhere else in the
United States. The judicial council presents a trenendous anount
of information to council menbers and the voters, and with regards
to the Best case, council nenbers seriously considered al

i nformati on and concluded the Best case had not been based on a
judge's political whim M. Cotton agreed that judicial delay is a
probl em and the council has addressed this issue over the years.
The council has asked the suprene court for briefings on howit is
addressing delay problens, and the suprenme court has now issued
tinme standards for the trial and appellate courts. Developing a
case managenent system that would give the council conpetent
information would also be a step forward and the council has
considered proposing that the salary warrant information tine
peri od be shortened. The council is now considering howit can do
better case processing.

MR. COTTON enphasi zed that council mnenbers are fromall sorts of
per spectives and have concl uded that Al aska has a good system and
j udges are doing a good job.

SENATOR THERRI AULT suggested that in order to be retained a judge
shoul d be approved by 55 to 60 percent of the voters.

MR. COTTON felt that raising the | evel would assure that if there
were any controversy about a judge that judge would be out of
office, and he would not be in favor of that.

MR. BRUCE WEYHRAUCH, private practice attorney, president and
menber of the Board of Governors for the Al aska Bar Associ ation

said he felt SIR 22 was inportant enough for himto speak on his
own behal f. He said judicial independence is critical to the
constitutional form of governnment. \en the franers of Al aska's
constitution had the opportunity to review what other states were
doi ng, they adopted a constitution that struck a bal ance between
what other states had done with lifetime appointnents and the
retention election process. As an attorney, M. Wyhrauch felt
that Al aska's judges were very good. In benchmark conferences and
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open foruns judges hear the public and this is something that needs
to continue, it hel ps address sone of the public's concerns and the

"ivory tower issues."” There will always be tension between the
| egi sl ature, the executive branch, and the judiciary and that is
the way the system was neant to be. M. Weyhrauch trusts the

judiciary systemand he inparts that trust to his clients by saying
that judges are doing the best they can based on | aw and precedent
and despite a lot of political pressure, courts rule wth
precedent. The principal decision a court nmakes shoul d be based on
existing law so that the private sector can operate with a certain
anount of certainty. M. Weyhrauch said that if retention
el ections were shortened, a person in the private sector woul d have
to get rid of his or her client base and busi ness before becomng a
judge, and the shorter the retention process the less likely the
judiciary woul d be considered a livelihood option.

SENATOR DONLEY asked what percentage of judge's conme from the
private sector.

MR. VEEYHROCK sai d nost conme frompublic service but it is a "m xed
bag. " He said many attorneys' general see the judiciary as a
career step.

Number 1143

SENATOR DONLEY said M. Wyhrauch's response would discount the
argunent that people would not conme to the judiciary because of a
reduction in incone. He asked if income should neasure a
candidate's viability to be a good judge.

MR. WEYHRAUCH said the mpjority of people interested in the
judiciary want to work in this area and have proven their ability
to ook at the law and be inpartial.

SENATOR DONLEY sai d consistency is wanted fromthe judiciary and a
public safe guard is needed to assure consistency and 10 year terns
do not enforce consistency. He asked if a six-year review would be
obj ecti onabl e.

MR. VEYHRAUCH said there is a mechanismin the superior court for
consi stency through appeal if it is felt there has been an
i nconsistent result with precedent. In the suprene court the
mechani sm exi sts for noving to reconsideration or for appealing to
an even higher court if there are constitutional grounds for an
appeal . He was concerned that a judge could be thrown out of
of fi ce because of a disagreenent over a decision, when in their own
intellectual capacity and through their own analysis of the | aw and
precedent of the facts, they applied the | aw as best as they coul d.

SENATE JUD COW TTEE - 18- April 2, 2001



SENATOR DONLEY said the del egates to the constitutional convention
determ ned that the existing retention terns were appropriate terns
of office but he wondered if the del egates had ever envisioned sone
of the things the courts have done in a very activist creative
manner over the past several decades. He said the constitution
needed to be reexam ned on a regular basis to see if it is really
wor ki ng. He thought that if the del egates had envi sioned the types
of decisions crossing the separation of powers they mght have
reeval uated the terns.

Nunmber 813
JUSTI CE RABI NOWN TZ nade the foll owi ng comments:

Thank you very much for giving me the opportunity to neet
with you. | just cane fromBartlett [Hospital] so that's
ny excuse if I'ma little disjointed. 1've been apprised
of what's on the agenda, the periodic evaluation of not
only the suprene court, the superior court judges, but by
| egi slation, and the court of appeals. Present terns are
ten, six, and eight for the court of appeals. Let me say
this, what we're dealing with is the constitution.
You've alluded to 1955, the founding fathers had so
called expert advise on the Article 1V of the
constitution. |"ve fortunately devoted and had the
privilege of surviving retention elections very closely,
serving in the Alaska judiciary since 1960, and |'mstil

serving in the capacity as a pro-tem or senior justice
and hel ping out at both levels and it's a great treat to
work at all levels of the court system \Wen | first
cane on in 1960 and then was el evated because of Justice
Aaron's defeat by the bar association in the retention
el ection to the suprene court, that's how the vacancy
occurred. | becane famliar with the workings of the
judicial council. This is a fundanental docunent that
we're talking about, this is our basic |aw And
naturally in 1955 the founding fathers didn't know how
the judicial article was going to work. Well, you can
dismss this as ego blowing but I think the A aska system
has matured and it's an incredible tribute to the
flexibility that was built into Article IV - that Article

IV has functioned. | know you're upset wth sone
opinions but 1've seen the growh of the judicial
council, | happened to be ex officio chair when we were
struggling with how to make the council work. The

council to this day has matured, where it is |eading the
M ssouri states in howto get an infornmed el ectorate and
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how to get a vote on the performance of judges at these
various levels. Nowthis is a conprom se, you all know
that, we don't have the federal system and lifetine
appointnment, we've given the voters a say in the
performance of the judiciary. There is no other state,
and | really will defend this, that gives the voters as
much information as we do and as cl ose an analysis as we
do on the performance of the various judges at the
various levels that have to stand periodically. Now I
assune you' ve heard the argunments as to why we shoul dn't
shorten the opinion. One | think will send the wong
signal to those 20 or so Mssouri states that have the
plan - that there's something wong with our plan. Is it
wor king? Do the voters get enough information? Wy
change it? Is there a real need to change the
fundamental doctrine of our governnent because sone of
the opinions don't sit well? You've nentioned
i nconsi stent opinions. M god, does the ordinary citizen
know what the suprenme court has done over a ten year
period? No. Is the suprenme court aware of what they' ve
done? Sure. W have the Doctrine of Stare Decisis and
that's a very powerful doctrine. And let nme tell you, in
our internal debates, we're very very hesitant to
overrule decisions just on a whim of public opinion.
You're going to get bad opinions once-in-awhile, how can
you get wuniformty when you have 60 judges and 60
different phil osophies, 60 different backgrounds,

different factual contexts, eventually you' |l get sone
inconsistency and it's up to the suprenme court to
straighten it out. But it's hard enough to get the

information to the ordinary voter and if you truncate
everyone in to one period, it's going to lead to a
| aundry list that's going to make it neaningless in the
el ection panphlet and the information fromthe judicial
council gets out to the voter. M plea with you is if
it's not [broken] don't change it. This is the |ifeblood
of the Al aska government. This is an article that has

worked. | know you say, dismss it, Rabinowi tz has been
there too long, he's part of the system But |'ve seen
the system mature. Article IV has worked brilliantly.

And of the 22 or 24-nerit selections, nerit retention
states, we seem to be guiding them in the field of
representative denocracy. W're the one state that | ead
the way in evaluation and getting informati on back to the
electorate. | don't think we should confuse it by adding
to the laundry list, adding to the costs and it m ght
di scourage, mght discourage the practitioner who says
every four years, I'mnot going to do that and give up a
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great practice. W need a balance between private
practitioners, public practitioners and | think we're
getting that.

What | said | would be proud of is the growh of the
judicial council, again the one thing I would urge is
this is the constitution that we're dealing with and I'd
be slow to change it if it's working or to recomend a
change. | don't see any real hard significant evidence
that the periodic evaluations we have now are failing to
do what we're attenpting to do. | think given the broad
mandat e, you should allow us to continue with the tine
frames we have until it's shown it really is not
performng the function that we're trying to achieve.
But we've gone a long way since 1960 and Alaska is a
| eader in this field and I wouldn't want to send the
wrong signals to the other Mssouri states, | wouldn't
want to unduly conplicate and dilute the system we have
now. That's ny plea to you M. Chair and the commttee.

JUSTICE RABINONTZ said it had been exciting to see what the
counci|l has done. He was chairman four tinmes and during that tine
there were intense discussions on how to nmake the constitution
work. He felt Al aska's constitution had been working well and that
it had been a brilliant success. Al aska has a corrupt free
judicial system sone judges mss the mark but nost do not and the
| ow appeal rate confirms this, which is a tribute to the
schol arship of the sitting judges.

SENATOR DONLEY sai d he was concerned about the two and three year
court delays. He asked if this was a new phenonenon.

JUSTICE RABINONTZ said when he was "chief" he proposed tine
standards for the supreme court but he could never get them
adopted. MNow for the first tinme, stringent internal standards have
been adopted to get the opinions out. "Your six nmonth |egislation,
we tried to abide by and nost of the tine when | was on the court
we adhered to the six nonth deadline. The trouble was if you got
your opinion out on a very conplicated case, say | was assigned a
direct case, and you got it out within six nonths and soneone
disagreed with it there was no internal hanmmrer to nmake the ot her
justices to get out his concurs or her decent. And that's what
del ayed the opinions. Now | understand there are one or two real
clinkers that are around there for three years now and they'd
better |look at that. But for the nost part, we do strive to neet
that six-nonth deadline and even beat it. W' ve got a fast
calendar now on '"MJ S and J's' and | think they're inproving in
this area. But you've identified an Achilles' heel and that is

SENATE JUD COW TTEE -21- April 2, 2001



there haven't been stringent internal tine standards. But they
have them for the first tine now they adopted them |I'm | ooking
forward to good faith adherence to them™

TAPE 01-15, SIDE A
Number 001

SENATOR DONLEY asked why the voters guide did not have information
about how many times a judge had not conplied with the warrant
requi renent or about current del ay.

JUSTI CE RABINOW TZ said the judicial council should take up that
suggestion. He said this information had not been tracked, but it
woul d be another way to get judges, who are slow, to clean up his
or her act because they would not want this information to go
before the electorate. There is no reason this information could
not be collected and could be a recommendati on.

Number 150

CHAI RVAN TAYLOR said the information had been conpiled but it was
only accessible through the Internet and only accessible if a
person knew all the steps to take.

MR LES GARA said he had practiced law in Al aska since 1988 and has
had the privilege of going through A aska's constitutional history.

He hoped the | egislature would not disrupt the bal ance that the 55
del egates to the constitutional convention came to w thout reading
t hrough the debates first. The del egates spent the good part of a
year researching what every other state in the country had done to
try and insure inpartiality and accountability of the judiciary.
M. Gara felt they struck a wonderful bal ance. One of the
del egates, M. Ceorge MLaughlin, said "the nore you nmake a judge
run the nore you threaten to pressure a judge to render decisions
that are "politically correct.'™ If judges were politicians they
woul d run every four years but they are not and that is why the
system of letting themrun every six, eight, and ten years nakes
sense. During the last election there were 20 judges on the
ball ot, and M. MlLaughlin heard many conpl ai nts about there being
too many people on the ballot at one tinme for an infornmed decision.
I f judges were to run every four years there would be 40 judges on
the ballot at one tinme, making it very hard for voters to nake
intelligent decisions.

MR. GARA said he felt that judicial delay should be addressed in
anot her bill and should not be included with retention terns.

MR. GARA noted that Al aska has been pointed out by other states as
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a shining light in this area. He said Alaska's judiciary is the
nost inpartial and independent judiciary in the nation and the
constitutional system should not be altered.

SENATOR DONLEY nmoved to amend SJR 22, lines 11 and 12 to read:

every sixth [TENTH year [, AND EACH SUPERI OR COURT
JUDGE, EVERY FOURTH YEAR] .

SENATOR DONLEY said this amendnent would be consistent with the
states of Arizona, Kansas, and Ckl ahonma.

CHAI RVAN TAYLOR asked if there was an objection to the anendnent.
There being no objection, amendnent 1 passed.

Number 851

SENATOR DONLEY said for the record:

| think in trying to seek a bal ance here, | understand
the argunent that having longer terns can hel p reduce
political influence. At the sanme tine, lack of

accountability can increase political influence too.
Right now, | think the balance teeter totters a little to
far to the lack of accountability. | think that over the
| ast 50 years the notion of how judges behave and act has
changed rather dramatically. W went through the years
of the Warren Court and the vision that, the sense or
under standi ng of the judicial branch that was present in
the early 1950's or the md 50's, | think is quite
different than reality today. | think there are a |ot
nore political agendas on the part of our judiciary today
than we saw in the 50's. It stemed really from the
activist courts of the 60's and |ead us to where we are
today with a much nore active judiciary, possibly with
t he exception of our newer nmenbers of the slowy evol ved
unto our United States Suprenme Court, which have cone

from nore conservative presidents. So that | do think
there is a different situation today than was found in
the 50's as far as the general i npression or
under st andi ng of how the judiciary works or what the role
of a judge or justice in society is. | think to help
tenper that political influence |I think that bringing
these terms down wll actually help nake them |ess

political rather than nore because of the shift in how
they generally operate conpared to how they did 50 years
ago.
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| appreciate the argunents that have been nade, | think
they're influential and good credible argunents. At the
sanme tinme when you factor in the societal changes that
have occurred since the constitution was drafted and the
fact that many other states are functioning very well
with shorter terns that | think this is overall the best
public policy decision.

SENATOR ELLI S asked about the status of SB 161.

CHAI RMAN TAYLOR responded that it would be heard at the next
nmeet i ng.

SENATOR DONLEY nopbved CSSIJR 22 from committee wth individual
reconmendati ons.

SENATOR ELLI S objected. He thought this was a premature action in
light of the testinony and given the fact that SB 161 was comng to
the conmttee. He asked to have CSSIR 22 considered in the context
of SB 161 since SB 161 woul d address sone of the probl ens brought
up during this neeting.

SENATOR THERRI AULT said he woul d al so i ke CSSIR 22 hel d because he
had requested information fromM. Cole and he would like to review
it before passing the bill out of commttee.

SENATOR DONLEY withdrew his nmotion to nove CSSIR 22 fromcommttee.
#

There being no further business to cone before the commttee,
CHAI RVAN TAYLOR adj ourned the neeting at 3:34 p.m
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