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COW TTEE CALENDAR

SENATE BI LL NO. 84

"An Act exenpting joint action agencies from regulation by the
state or nunicipalities; relating to the relationship between a
joint action agency and the public utilities that formthe joint
action agency; relating to powers and immunities of a joint action
agency; requiring filing of the joint action agency agreenent;
relating to the financial affairs of a joint action agency;
declaring <certain joint action agencies to be political
subdivisions for certain purposes; relating to liability and
indemmi fication of officers, enployees, and agents of joint action
agenci es; and defining 'agency agreenent' as used with reference to
joint action agencies."

MOVED CSSB 84 (JUD) OUT OF COW TTEE

SENATE BI LL NO. 81
"An Act relating to the nonadenption of property transfers; and
providing for an effective date."

MOVED SB 81 QUT OF COW TTEE

SENATE BI LL NO. 37
"An Act relating to collective negotiation by physicians wth
health benefit plans; and to health benefit plan contracts wth
i ndi vi dual conpeting physicians.”

MOVED CSSB 37 (JUD) OUT OF COW TTEE
PREVI QUS COW TTEE ACTI ON
SB 37 - See Judiciary mnutes dated 1/22/01.
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W TNESS REG STER

M. M chael Schrader

Ater Wnne, LLP

222 S.W Col unbi a

Portl and, Oregon 97201

PCOSI TI ON STATEMENT: Testified on SB 84

M. Brian Bjorkquist, Assistant Attorney Ceneral
Depart ment of Law

1031 W 4th Avenue, Suite 200

Anchor age, Al aska 99501-1994

PCOSI TI ON STATEMENT:  Supports SB 84

M. Stephen G eer, Attorney

4041 B Street, Suite 205

Anchor age, Al aska

POSI TI ON STATEMENT: Testified on SB 84

M. Kristopher Knauss

Staff to Senator Pete Kelly

Al aska State Capitol

Juneau, Al aska 99801-1182

POSI TI ON STATEMENT: I ntroduced SB 37

M. Janes Jordan, Executive D rector

Al aska State Medical Associ ation

4107 Laurel Street

Anchor age, Al aska 99508

POSI TI ON STATEMENT: Testified on SB 37

M. M chael Haugen

Al aska Physi ci ans and Surgeons

4120 Laurel Street, #206

Anchor age, Al aska 99508

POSI TI ON STATEMENT: Testified on SB 37

M. Cyde Sniffen, Jr.

Depart ment of Law

PO Box 110300

Juneau, Al aska 99811-0300

PCSI TI ON STATEMENT: Testified on SB 37

Ms. Sandy Perry-Provost

Al aska Nurses Associ ation

3280 Foster Avenue

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified on SB 37
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ACTI ON NARRATI VE

TAPE 01-4, SIDE A
Number 001

CHAI RVAN ROBI N TAYLOR cal l ed the Senate Judiciary Commttee nmeeting
to order at 1:38 p.m Present were Senator Cowdery, Senator
Therriault and Chairman Taylor. Senator Ellis arrived at 1:47 p.m
and Senator Donley arrived at 2:19 p.m Chai rnman Tayl or announced
the first order of business would be SB 84.

#SB 84

SB 84-PUBLI C UTILITY JO NT ACTI ON AGENCI ES

SENATOR CONDERY noved to adopt CSSB 84 (JUD), version 22-LS0504\J,
Craner, as a working draft. There being no objection, the notion
carried.

MR. M CHAEL SCHRADER said he was with the law firm Ater Wnne,

whi ch represents the Four Dam Pool Project Managenent Conmttee.

The Four Dam Pool purchasing utilities were authorized by
| egislation |ast year to purchase Four Dam Pool projects from
Al aska. The vehicle to purchase the projects is a Joint Action
Agency (JAA), which was authorized under prior Al aska |law. There
was a supplenent to the statute allowing formation of a special

purpose JAA that is the entity that will be purchasing the Four Dam
Pool projects. In the process of formng JAA the five nenber

utilities ran into a nunber of issues in terns of the negotiation
of the JAA agreenent - the docunent that creates this entity and a
nunber of technical issues. Sone of the issues were resolved just

by the terns and negotiations of the agreenent - others were
resol ved by either federal or state | aw.

MR. SCHRADER said SB 84 would address a nunber of these issues,
resolve themand allow the divestiture of the Four Damutilities to
go forward. Being a tax-exenpt entity, both state and federal, is
a key factor for JAA and for the econom cs of divestiture. It is
essential for the purchasing utilities that JAA be characterized as
a governnental unit, exenpt fromrestrictions of federal tax |aw
A key factor in having that governnental status is em nent domain
or condemmation powers that are granted to JAA. SB 84 nakes an
amendnment to existing | aw providi ng JAA expanded em nent domain or
condemati on powers, subject to significant limtations but with a
sufficient grant of power to assist in its application to the
I nt ernal Revenue Servi ce.
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Number 300

CHAl RMAN TAYLOR said the first four sections of the work draft are
existing law, the only change is to add a new section entitled (0).
Sections 6 and 9 cover em nent domain, tax exenption, and make JAA
a governnental body.

MR SCHRADER agreed that the federal and state issues are addressed
in these sections. Another issue that arose when goi ng through the
formati on of JAA had to do with JAA's status as a regulated entity
by the Regul atory Conm ssion of Alaska (RCA). Currently, four of
the five nenber utilities are exenpt fromregulation by the RCA
The power sales agreenent is also exenpt fromrevi ew and approval
by RCA. There was a disconnect between the provision in Title 42,
the RCA provision, in terns of the regulatory status of JAA (n
one hand there were provisions that said the power sal es agreenent
is exenpt fromreview and approval by the RCA but on the other hand
there was not a provision covering the other aspects of regulation
by the RCA SB 84 that creates consistency in terns of the
regul atory status of JAA - this has been reviewed and approved. As
long as JAA has outstanding indebtedness to the state, in
connection with the acquisition of the projects, JAA would be
exenpt fromregulation by the RCA. Wen the indebtedness is paid
in full, JAA becones subject to regulation wunder existing
provi sions of statute.

Number 503
SENATOR COWDERY asked if SB 84 addresses Kodi ak

MR. SCHRADER said SB 84 does not address the regul atory status of
t he underlying nenber utilities. O the five purchasing utilities
only the Kodiak Electric Association is a regulated utility. SB 84
says the organi zation that is fornmed is exenpt.

MR. SCHRADER not ed anot her concern arose about the pass-through
liability of JAA. It is essential to the nenber utilities that JAA
operate as a separate and distinct legal entity. This is provided
for in statute, but the concern is that any clains or liabilities
of JAA woul d be passed-through to the nenber utilities. The nenber
utilities obligations to JAA are defined by the power sales
agreenent, a long-term agreenent that has been in place and will
continue to be in place followng the divestiture transaction.
Addi ti onal |anguage in SB 84 nmakes absolutely clear that there is
no pass-through liability - a claimagainst JAA cannot be asserted
as a claimagainst the nmenber utilities. This is referred to in
sections 6 and 13.
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Number 631

CHAI RVAN TAYLOR said if these sections had not been added to SB 84,
comuni ties could have assuned large liabilities, which would have
prevented the project fromcom ng together.

MR. SCHRADER said this was a key factor in formng SB 84.
Nunmber 776

MR. BRI AN BJORKQUI ST, Attorney General with the Departnent of Law
(DAL) in Anchorage, said his primary client agency is the Al aska
Energy Authority. |In wrking with attorneys and the Four Dam Pool
utilities on SB 84, DOL's concern with the previous version have
been wor ked t hrough and addressed. DOL supports CSSB 84 and w | |
continue to work with the utilities and their attorneys as the
process goes forward.

SENATOR COADERY noved CSSB 84 (JUD) fromcommttee with individua
reconmendati ons. There being no objection, the notion carried.
#

#SB 81
Nunber 978
SB 81- NONADEMPTI ON OF TRANSFERS | N TRUSTS
SENATOR THERRI AULT, sponsor of SB 81, said the bill is a clean up

for a piece of legislation that was passed | ast year - HB 275. (One
section of HB 275 had incorrect |anguage that rendered a portion of
the new | aw i neffective. SB 81 proposes a fix for this problem

SENATOR ELLIS asked if SB 81 is the "clean-up of the clean-up |ast
year that was the clean-up of the Joe Ryan trust bill."

Nunber 1057

CHAI RVAN TAYLOR sai d seven or eight bills have been passed over the
years tying to keep up with suprene court and tax court changes -
trying to nmake Al aska an attractive state for people to place their
noney in trust.

SENATOR ELLI S said a nore conprehensive | ook at SB 81 might be in
or der.

CHAI RMAN TAYLOR said he has received a report on this question and
woul d be scheduling a neeting at a later tine.
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SENATOR THERRI AULT said Section 1. AS 13.12.712(b), of HB 275, used
| anguage such as "authority of a durable power of attorney for an
i ncapacitated principal." This was incorrect |anguage wth regard
to trusts - when there is a trust there are trustees. This error
has been corrected. The AG s office has sent a neno saying SB 81
appears to anend AS 13.12.712 "to properly reflect the purpose for
the entire statute, nanmely the nonadenption of specific transfers
intrusts.”

Number 1220

SENATOR ELLI S thanked Senator Therriault for going to the revisor
first.

CHAI RMAN TAYLOR said Senator ElIlis' point was a very good one.
Oten times the revisor is not consulted and bills are just
creat ed.

SENATOR THERRI AULT said the State Affairs Conmmttee saw the
revisor's bill on 2/20/01.

Number 1350

MR, STEPHEN GREER, Attorney, testifying via tel econference from
Anchorage, said HB 275 was a conplicated bill trying to give A aska
citizens the benefit of certain tax selections. Section 2, which
was a non-tax provision, attenpted to nmake the |law applicable to
wills equally applicable to revocable trusts. People use revocable
trusts to avoid the expense of a probate proceeding. SB 81 cleans
up HB 275 with respect to one particular section.

CHAI RVAN TAYLOR asked for the definition of nonadenpti on.

MR. CGREER said the definition nmeans not extinguished. As an
exanple: In awll or trust if you give a piece of property to a
rel ative, and that piece of property has been sold by you prior to
your death - under the general rule - this request woul d be adeened
or extingui shed because the property does not exist at the tinme of
death and the relative would not receive the property.

MR GREER said there are a few instances when a specific bequest is
not adeemed or extinguished and SB 81 is neant to cover this
situation with respect to revocable trusts. He gave the follow ng
exanpl es for bequeat hs not adeened:

The first instance is when a property is being condemmed

and there is an unpaid condemnation award for the taking
of the property - the person who woul d have received the

SENATE JUD COW TTEE - 6- February 21, 2001



property is instead entitled to receive the condemati on
awar d.

The second instance is when a piece of property has been
directed to a relative and that piece of property is
destroyed and i nsurance proceeds remai n unpaid at death,
the relative would be entitled to the unpaid insurance
pr oceeds.

Anot her instance is when a person is the obligee of a
prom ssory note and that person wants the note to go to a
relative but before the person's death, there is
foreclosure on the note and the property that was used to
secure the note is taken back. In this case, the
relative would be entitled to that piece of property.

Section (b) is neant to address the situation when a
settlor nmakes a specific bequest but becones inconpetent
and the trustee sells the property. In this case, the
intended recipient of the specifically bequeathed
property is entitled to other properties of equal val ue.

MR. GREER said all of these exanples are in conformty with the
Uni f or m Probat e Code.

Nunber 1526
SENATOR COWNDERY asked - for a deed of trust - if the value is
| arger after a foreclosure than the bal ance of the noney owed - is

this an i ssue for SB 817

MR GREER said the Uni form Probate Code has contenplated this - the
excess value would go to the residuary estate.

SENATOR COADERY noved to pass SB 81 fromcommttee with individua
reconmendati ons. There being no objection, the notion passed.
#

#SB 37
Nunmber 1599

SB 37- PHYSI Cl AN NEGOTI ATI ONS W TH HEALTH | NSURE

MR. KRI STOPHER KNAUSS, staff to Senator Pete Kelly, said questions
fromthe Departnent of Law (DOL), Division of Insurance, and the
Nurse Practitioners and Mdw ves (NPM, in the |last hearing have
been answered. NPM was concerned that their services could be
negoti ated out of physician contracts with healthcare plans. As SB
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37 is witten this is not so. It is in statute that those with
speci al occupational |icenses fromhealth care plans or health care
in general cannot be discrimnated agai nst - the new amendnent al so
clarifies this point.

Nunmber 1698

CHAI RVAN TAYLOR said there were concerns about enough state
i nvol venent within the process so that wunder federal Iaw the
constraints of the anti-trust legislation could be avoided. He
asked if SB 37 was sufficient for allowing the state to participate
in these negoti ations.

MR. JAMES JORDAN, Executive Director for the Al aska State Medica
Association, testifying via teleconference from Anchorage, said
there is sufficient regulatory oversight in SB 37 to provide the
nmeeting of the act of oversight test, not only with the various
gui delines provided for the oversight agency but also the AG s
of fice.

MR JORDAN said Texas enacted a simlar law in June of 1999 and has
been going through a process of adopting regulations to nmake it
functional . Washington has a law that allows joint negotiation
under a state action doctrine exception. However, the Washi ngton
|l aw did not provide for anything nore than is currently all owed
under new federal antitrust |aws.

Number 1880

MR. M CHAEL HAUGEN, Al aska Physicians and Surgeons (APS),
testifying via tel econference from Anchorage, started by answering
a question that Senator Therriault asked in the last hearing
regarding safe harbors. APS has talked with the Al aska Mdica
Associ ation's (AMA) |egal departnment and has done its own |ega
anal ysi s regardi ng whether or not SB 37 needs additional |anguage
to protect physicians prior to active negotiations in sinply
getting together to discuss the possibility of negotiation. Suprene
court cases fromthe 1960's say that provided the applicants are
working in good faith to apply for state protection they are
exenpted fromany liability under the Sherman antitrust |aws and
the federal antitrust rules. The answer to Senator Therriault's
guestion is that provided the doctors are acting in good faith in
attenpting to petition the AGto negotiate, they are protected.

MR. HAUGEN sai d APS suggests the AG issue a "Dear Doctor" letter
stating the "do's and don'ts" of getting together, before the safe
har bor provided under SB 37 goes into effect, to let the doctors
know t hey have to be organizing in good faith and that there may be
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areas they should not discuss until the green light is given to
negoti at e. APS does not think additional |anguage would offer
addi ti onal protection.

Nunber 2018

MR, CLYDE SNIFFEN, JR, Attorney Ceneral, DOL, testifying via
tel econference from Anchorage, said he had not seen the anmendnent
or any answers to the questions referred to by M. Knauss. He does
not know how t he concerns he raised at the |ast hearing have been
addressed and therefore cannot comment on them DOL continues to
have serious concerns with SB 37. The only provision in SB 37
allowing DOL the authority to adopt regulations is specific only to
fee issues. DOL al so has concerns about geographic and market
power issues, they are not well defined or related to anything that
woul d suggest the markets that SB 37 focuses on have an inpact on
the ability to set prices.

CHAI RVAN TAYLOR asked if DOL had prepared anendnents to take care
of these concerns.

MR. SN FFEN replied no.

Nunmber 2187

MS. SANDY PERRY-PROVOST, Al aska Nurse Practitioners Association
sai d she could not comment on the anmendnent because the nurses have
not seen it yet. She pointed out that there is not an (0) under AS
23.50.020 in the amendnent.

SENATOR THERRI AULT asked if Chairman Taylor would afford the
drafter latitude in changing the |anguage.

CHAI RVAN TAYLOR sai d the amendnent is only conceptual .

TAPE 01-4, SIDE B

Nunber 2334

SENATOR ELLIS said there had been a request from the Al aska
Optonetric Association (AOA) as well. AQA supports SB 37 but wants
an anmendnent that woul d enconpass all the groups that have probl ens
with the bill

CHAI RVAN TAYLOR said the wording of SB 37 is to enconpass all

groups that would be defined wthin that category - "the
performance of services that are wthin the scope of their
occupational license.” The anmendnent was structured to acconplish
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this without listing each group.

CHAI RVAN TAYLOR noved to adopt the conceptual anmendment. There
bei ng no objection, the notion carri ed.

SENATOR COADERY noved to pass CSSB 37 (JUD) from comrittee with
i ndi vi dual recommendati ons.

SENATOR ELLI S obj ect ed.

SENATOR ELLI S said there were still too many concerns that had not
been addressed.

CHAI RVAN TAYLOR said he shared sone of the sane concerns as Senat or
Ellis about the questions on antitrust. He said he hoped these
i ssues would be resolved before SB 37 goes to the Floor of the
Senat e. Chairman Taylor said the antitrust issue has to be
resolved or SB 37 will not have the desired effect.

SENATOR ELLIS noted there is a significant fiscal note and the
di sconfort level would go up dramatically if the fiscal note were
to be significantly reduced or w ped out allow ng no oversight
through the AGs office. He does not object to the amendnent but
wondered if there would be restrictions in other parts of SB 37
t hat woul d cause concern that doctors would constrain trade of the
concer ned groups.

CHAI RVAN TAYLOR said the first section is just legislative findings
and the only real substance to the bill is the anmended section.

SENATOR ELLIS said, with all respect to the Chairman, if the
commttee were to nove SB 37 he would have a hard tinme feeling the
comm ttee had done a full job.

CHAIl RMAN TAYLOR said he shared many of those concerns and he
assured Senator Ellis that if these i ssues were not resol ved, he
woul d request SB 37 back to the Judiciary Commttee.

A roll call was taken. Senator Donl ey, Senator Cowdery, Senator

Therriault and Chairnman Taylor voted "yea." Senator Ellis voted
"nay." The notion carried and CSSB 37 (JUD) passed out of
commttee with individual reconmendations.

#

There being no further business to cone before the commttee,
Chai rman Tayl or adjourned the neeting at 2:31 p.m
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