M NUTES
SENATE FI NANCE COWM TTEE
April 15, 2002
9:29 AM

TAPES

SFC-02 # 56, Side A
SFC 02 # 56, Side B
SFC 02 # 57, Side A

CALL TO ORDER

Co-Chair Pete Kelly convened the neeting at approximately 9:29 AM
PRESENT

Senator Pete Kelly, Co-Chair
Senat or Dave Donl ey, Co-Chair
Senator Jerry Ward, Vice Chair
Senator Gary W/ ken

Senat or Al an Aust er man

Senat or Lyman Hof f man

Senat or Donal d 4 son

Senat or Lyda G een

Senator Loren Leman

Also Attending: ZACH WARWCK, Staff to Senator Gene Therriault;
DAVI D STEWART, Personnel Manager, D vision of Personnel, Departnent
of Administration; DEBRA GERRISH, Wfe of Wirrant Oficer in
Nati onal Guard; KIM OGNI STY, Staff to Senator John Torgerson; R CK
KAUZLARI CH, Ri ght of Way Chief, Departnent of Transportation and
Public Facilities; WLLIAM CUWM NGS, Assistant Attorney General,
Transportation Section, Civil Division, Departnent of Law, JON
TI LLI NGHAST, Attorney, Seal aska Cor por at i on; RON  WOLFE,
Represent ati ve, Seal aska Corporation

Attending via Teleconference: From Anchorage: TOM CHAPPLE,

Director, Division of Ar and Wter Quality, Departnent of

Envi ronnental Conservation; From Fairbanks: BlILL JEFFERS, Manager,

Environnental Services, Fairbanks Goldmining 1Inc, and Vice
President, Council of Alaska Producers; CHARLIE BODDY, Vice
Presi dent, CGovernnental Relations, Usibelli Coal Mnes; From O fnet

Sites: JOHN SUND, Vice President, Norquest Seafoods; WLLIAM
SATTERBERG, PHI L EVANS
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SUMVARY | NFORMVATI ON

SB 326- WASTEWATER DI SCHARGE PROGRAM

The Conmittee heard testinony fromthe sponsor, the Departnent of
Envi ronnmental Conservation, and took public testinony. One
anendnent was adopted, the Commttee revised the bill’s fiscal
note, and the bill reported from Committee.

SB 239- STATE EMPLOYEES CALLED TO M LI TARY DUTY

The Conmttee heard testinony from the Departnent of Labor and
Wor kf or ce Devel opnment and took public testinony. The bill was held
in Commttee.

SB 278- TAKI NG PROPERTY BY EM NENT DOVAI N

The Conm ttee heard testinmony fromthe Departnment of Transportation
and Public Facilities, the Departnent of Law, and took public
testinmony. A commttee substitute was adopted and the bill was held
in Committee.

#sb326

CS FOR SENATE BI LL NO. 326( RES)

"An Act relating to evaluating state assunption of the
wast ewat er di scharge program under the federal Cean Water
Act; and providing for an effective date.™

This was the first hearing for this bill in the Senate Finance
Commi ttee.

ZACH WARW CK, Staff to Senator CGene Therriault, explained that this
bill directs the Departnent of Environnmental Conservation to
eval uate the benefits and consequences that would result fromthe
State assuming primacy for the National Pollutant Discharge
Elimnation System (NPDES) currently managed by the federal
Environnental Protection Agency (EPA) Seattle, Washington office.
He explained that the federal Cean Water Act, enacted in 1972,
contains provisions allowing states, rather than the federal
governnment, to adm nister the NPDES permtting program and noted
that 44 states currently do so. He continued that other states are
considering this option because it would allow each state to tail or
regulations to their specific environnental issues and determ ne
permt issuance tinelines. He stated that, in addition to
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eval uating the adm nistration of the program the Departnent woul d
determ ne associated costs and identify fundi ng sources.

Senat or  Aust er man, noting that this legislation involves
environnent al issues, asked what “potential problens” mght result
by this change.

M. Warwi ck comented that sone peopl e support continuing federal
managenent of the NPDES program arguing that the federa
government does a better job than the State could; however, he
coul d not provide specific concerns.

Senat or Austerman asked whether the intent of this legislation is
to conduct an evaluation of the benefits and consequences of this
proposal to present to the Legislature or whether enactnent of this
| egi sl ati on would be the actual evaluation. He pointed out that
Section 2 of the bill identifies the statutory and regulatory
changes, permtting procedures, and associ ated costs that woul d be
incurred by this transfer.

M. Warw ck responded that the evaluation process involves a series
of steps, including regulatory and statutory changes that woul d be
considered in making a determ nation that the transfer would be
beneficial to the State.

Senat or Austerman requested further information of the Departnent.

TOM CHAPPLE, Director, Division of Ar and Wter Quality,
Depart nent of Envi ronnment al Conservati on testified Vi a
tel econference from Anchorage to respond to Senator Austerman’s
question about “how in-depth” the Departnents’ eval uation would be.
He disclosed that this issue has been discussed for approximately
fifteen years, and the question is whether “it would be in the
State’s best interest to take on this permtting program” He
stated that without an in-depth analysis, the determ nation would
not be possible; therefore, he continued, the inclusion of draft
regul ations, permtting procedures and proposed corresponding
statutes is required to thoroughly evaluate the benefits and
consequences of the transfer.

M. Chapple surmsed that if it becones obvious, early in the
process, that the transfer would not be beneficial to the State; it
would be likely that the effort would be curtail ed; however, he
reiterated, the conplexity of the issue requires the State to
eval uate regul ation and statute changes to determ ne what woul d be
required to thoroughly answer the question.

Senat or Ward, referring to information provided on page 25 of the
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May 15, 1998 Easton Environnental Consulting Engineering and
Sciences report titled “The State Role in NPDES Wastewater
Di scharge Permtting in Al aska, Options for |nprovenent” [copy on
file], asked which industries have been granted adm nistrative
NPDES ext ensi ons by the EPA

M. Chapple commented that the Easton Report is not available at
the tel econferencing site.

JOHN SUND, Vice President, Norquest Seafoods, testified from an
offnet site and spoke in favor of the bill. He inforned the
Comm ttee that his seafood processing conpany hol ds NPDES permts
for each of its processing plants in Ketchikan, Petersburg,
Cordova, and Chignon as well as for two floating vessels that
process crab, herring, and salnon. He stated that this | egislation
woul d streamline the process explaining that currently the DEC and
the EPA jointly adm nister the program and the permt holder is
required to file joint, duplicate reports to each entity. He
furthered that whenever a discharge issue arises, the permt hol der
is required to contact both the DEC and t he EPA

M. Sund asserted that this |egislation does not alter the terns or
conditions of the permt; however, a single program adm nistrator
would allow for a nore uniforminterpretati on and enforcenent of
the standards. He infornmed the Commttee that at neetings where
representatives of the seafood industry, the EPA, and the DEC have
nmet to discuss and resolve discrepancies regarding the current
permt, it has been noted that sonme of the EPA personnel
adm ni stering the program have never been to Al aska and “do not
know much about the State or the seafood industry.”

M. Sund infornmed the Commttee that although the quality of the
water in mxing zones |locations as well as the sizes of the m xing
zones are federal issues; the allowable quantity of seafood waste
deposits on the ocean floor is a State issue. He continued that
when a situation involves both jurisdictions, the permt applicant
gets “caught in the mddle”. He expressed that this situation would
be avoided if a single entity were responsible for the entire
process.

M. Sund summarized that this |legislation would provide the
opportunity to explore whether this transfer would be beneficial to
both the State and the affected industries, and stressed that
inclusion of the statutory and regulatory details are paranount in
the determ nation. He noted that the question of how the program
woul d be funded is a significant issue, and he qualified that,
currently; the federal governnent funds its operation.
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Bl LL JEFFERS, Manager, Environnental Services, Fairbanks Gol dm ni ng
Inc, and Vice-President, Council of Al aska Producers, testified via
tel econference from Fairbanks in favor of the bill. He voiced that
M. Chapple’'s testinony fairly represents Al askan industries’
di scussi ons and concerns regarding steps that should be taken to
address the issue, and that M. Sund adequately expressed the
concerns and probl ens that have been encountered under the current
system

CHARLI E BCDDY, Vice-President Governnental Relations, Usibelli Coal
M nes, testified via tel econference from Fairbanks in favor of the
bill as he stated that this |egislation would provide the State the
ability to determne whether this transfer would be in the State's
and the industry’s best interest. He stated that the mning
comunity, which is “dynamc” rather than “static” in its mning
endeavors, factors water discharge permt applications into its
tinmelines, and he attested that the continuous permtting del ays of
“the ever-changing” EPA office staff in Seattle has been
detrinmental to operations.

Senat or Austerman asked if the EPA charges a permt fee.

M. Boddy responded that while there is no fee for the federal
NPDES permit, the State charges a certification fee.

Co-Chair Kelly asked whether this legislation is tine critical.
M . Boddy responded that it is not.
M. Jeffers concurred.

Senat or Leman voiced that, in his professional perspective, State
managenent of the NPDES permt process would be preferred; however,
he questi oned why the eval uati on process woul d take approximately a
year and a half to conplete and require the hiring of additional
staff. He opined that the study could be conducted in less tine at
a | ower cost.

Senator Ward re-visited his question concerning which category of
industries received EPA admnistrative permt extensions as
specified in the Easton Report. He stated that this information
woul d be hel pful in devel opi ng programrecei pt fundi ng nechani sns
simlar to those devel oped by other states to fund up to 96 percent
of program adm nistration costs. He additionally asked for further
i nformati on about the permt extension process.

M. Chappl e explained that NPDES permts are issued for five years,
and due to limted resources, it has been common for the EPA office
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in Seattle to admnistratively extend seafood and mning permts
anot her five years. He exanpled that the Minicipality of Anchorage
sewage treatnent plant permt was admnistratively extended for
nore than ten years. He inforned the Commttee that a few years
ago, Congress notified the EPA that too many permtting del ays were
occurring, and that the Seattle Region 10 office was anong the
offices with the nost delays. He communi cated that the Seattle EPA
office is now current on the majority of its permts.

Senat or Ward asked the testifier which industry holds the bul k of
the NPDES permts.

M. Chapple responded that NPDES permts are applicable to any
di scharge affecting surface water. He stated that EPA characterizes
t hese di scharges as “m nor source” or “major source.” He exanpl ed
that najor source discharges include such things as a sewage
treatnent plant for nedium to large conmmunities and regul ated
i ndustries such as seafood processing plants, mning, and oil and
gas activities. He continued that all of the oil platforns
operating in Cook Inlet are permtted under a general permt issued
by the EPA whereas the North Sl ope activities have both general and
i ndi vi dual permts.

Senat or Ward asked how rmuch revenue the NPDES permts fees generate
toward the cost of admnistering the program He infornmed the
Commttee that a pulp mlIl in the State is currently charged
$80, 000 for its permt.

Senat or Lenman voi ced the understanding that the fees would need to
be increased to support the program

M. Chapple stated that program funding is one of the nmajor
conmponents in the determ nation of whether the State should solely
adm ni ster the NPDES program He shared that programreceipts or a
conbi nation of programreceipts and state general funds or federa
funds are used to fund other states’ prograns.

Co-Chair Kelly reiterated that while no fee is currently charged
for the federal NPDES Permt, the State charges a certification
fee. He continued that were the process to transfer entirely to the
State, DEC would assess a fee for the issuance of the permt, and,
he surm sed, the certification procedure would no |onger be
necessary.

M. Chapple confirmed that only one fee would be assessed if the
State were the sole manager of the NPDES permtting process. He
stated that the fee levels would be determned during the
eval uati on process as funding options are revi ewed.
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Senator Austernman stated that page 54 of the Easton Report
specifies that the NPDES permtting process could require up to
twenty-three, full-time EPA enpl oyees, and he asked whet her the DEC
would need to staff at approximately this level, as this would
i ncrease the cost of managi ng the program

Senat or Austerman voiced the understanding that the evaluation
woul d identify available federal funding in addition to industry
permt fees that woul d support the program however, he expressed
concern regarding the level of the fees the industry mght be
required to pay.

Senat or Leman voi ced that “sone efficiency should be realized” by
the State assumi ng primacy of the process because of “the reduced
interaction with the EPA’” and the benefit of absorbing the
certification process within the permtting process. He opined that
havi ng Al askans adm nister the program would produce additiona
benefits, and he asserted that the “major goal” of this endeavor
shoul d be to realize “substantial efficiencies.”

AT EASE 10: 01 AM/ 10:03 AM

Senator Austerman agreed that the State’'s assunption of the
permtting process should result in nore efficiencies and that the
Easton Report indicates that the State’s nmanagenent of the program
woul d result in a nore accessi ble and predictabl e process; however,
he voiced, the report additionally specifies that, “the industry
shall be requested to contribute financially” by way of a permt
fee. He stated that historically, the anobunts levied for State
permt fees have increased dramatically, and he continued to voice
concern about the costs incurred to the industry.

Senat or Austerman opined that if the Departnment of Environnental
Conservation desires this process to be entirely assuned by the
State, they woul d produce a favorable report, and he expressed the
hope that the State’s $315,000 investnment in generating this report
woul d provi de the necessary information to evaluate this endeavor

Senat or O son characterized his professional experiences with the
Departnment of Environnmental Conservation as positive encounters. He
stated that the current permtting process is cunbersone to
applicants, who are often working within critical tinelines, for it
requires themto jointly coordinate the permt and any subsequent
events with the State and the EPA. He voiced that it can be “very
aggravating” to not have any one entity take responsibility, and he
asserted that the State should endeavor to nmake this process as
efficient as possible.
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Amendrent #1: This anendnment changes the effective date of the
| egislation to January 1, 2003.

Co-Chair Kelly noved to adopt Amendnent #1.
There bei ng no objection, Amendnent #1 was adopt ed.
AT EASE 10: 10 AM/10: 11 AM

Co-Chair Kelly recommended that the Departnent of Environnenta
Conservation FY 03 fiscal note anmount be reduced by half to align
with the legislation’ s new effective date.

The Commttee concurred and the fiscal note was revised.

Senator Lerman stated, “1 nove to report the Finance version of the
bill with individual recomrendations and the acconpanying revised
fiscal note.”

Senator Ward objected and stated that his concerns about the
effects of this legislation prevent him from supporting the
expendi ture of $100,000 in general funds to conduct the study.

Aroll call was taken on the notion.

IN FAVOR: Senator Austerman, Senator d son, Senator Hoffman,
Senat or W1 ken, Senator Leman, Co-Chair Kelly

OPPCSED: Senat or Ward

ABSENT: Senator G een, Co-Chair Donl ey

The notion PASSED (6-1-2)

CS SB 326 (FIN) was REPORTED from Committee with a $109, 100 fisca

note, dated April 16, 2002, from the Departnent of Environnental
Conservati on

#sb239

SENATE BI LL NO. 239

"An Act relating to state enployees who are called to active
duty as reserve or auxiliary nmenbers of the arned forces of
the United States; and providing for an effective date."
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This was the first hearing for this bill in the Senate Finance
Conmittee.

DAVI D STEWART, Personnel Manager, Division of Personnel, Departnent
of Adm nistration, explained that the State personnel policy allows
for up to sixteen days of paid | eave to State enpl oyees under goi ng
Arny or Air National Guard or MIlitia training; however, in tines
of emergency, State law limts paid |eave to five days for State
enpl oyees called to active duty by the Governor. He continued that
the balance of that active duty tine is considered | eave w thout
pay or as arranged with the enpl oying agency.

M. Stewart continued “that individuals who are called to active
duty by the federal governnent are protected by federal |egislation
that provides for return to enploynent with essentially no | oss of
benefits accrued by tine;” however, there is no allowance for a
suppl enentati on of wage or continuation of benefits.

M. Stewart explained that nost State enpl oyees who are activated
for nore than five days for Arnmy or Air National CGuard service,
receive a mlitary wage that mght be “nore than or less than their
State wage.” He commented that this legislation would allow for an
adm ni strative order to be issued by the Governor, under specified
circunstances, to require the State to pay the difference if the
mlitary wage is less than the State wage for a specified period of
time. He noted that this legislation additionally provides that the
State be responsible for health care or retirenment contribution
coverage, again for a specified period of tinme, if the mlitary
does not provide mlitary benefits or if the enployee would be
activated for an extended period of tine.

M. Stewart infornmed the Commttee that other states have passed
simlar legislation in response to the terrorism attacks of
Sept enber 11, 2001. He referenced a Departnent of Adm nistration
handout titled “Inplenentation of Unifornmed Services Enployee
Return and Reenpl oynment Act (USERRA)” [copy on file] that details
the benefits other states provide. He exanpl ed that Col orado all ows
its governor to authorize supplenental mlitary wages for ninety
days and that the District of Colunbia specifies that enployers
provi de health i nsurance benefits for the first year.

M. Stewart disclosed that the Departnment of Admi nistration has
ascertained that since Septenber 11, 2001, 41 of the 189 State
enpl oyees in the Air or National Guard Reserve have been called to
active duty, and, of that nunber, eight would qualify for the
suppl emrent al wage condition. He noted that dependi ng on whether the
Governor or the federal governnent activated the enployee’s
service, the enployee mght receive mlitary health insurance
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coverage, however, their dependents mght not be eligible. He
rem nded the Conmittee that State enployee dependents could be
covered through COBRA insurance plan provisions; however, he noted
that this coverage is expensive.

Senat or Ward asked whet her the Governor or the federal governnent
called to active duty the eight State enpl oyees who would qualify
for the suppl enmental wage.

M. Stewart responded that the Governor, on behalf of the federal
governnment, activated these individuals.

Senator Ward asked the nature of the duties assigned to these eight
i ndi vi dual s.

M. Stewart responded that the duty information is not avail abl e;
however, he noted that one individual was activated for 365 days
and others were activated in Cctober or Decenber 2001 for a period
of twel ve nonths.

Senator Ward asked the Departnment to investigate these individuals’
active duty assignnents and provide the information to the
Committee.

M. Stewart responded that the Departnment would attenpt to gather
this information.

SFC 02 # 56, Side B 10:19 AM

DEBRA GERRI SH, identifying herself as the wife of a Warrant O ficer
in the National Guard, inforned the Commttee that the mlitary
does not generally disclose duty assignnents. She clarified that
the actual nunber of State enployees called to active service is
189, and she confirnmed that of that nunber, eight would have
qualified for the supplenental wage, as their mlitary wage was
|l ess than their State wage. She stated that npst of the people
called to active duty are serving as airport and pipeline security.

Ms. Gerrish shared with the Commttee that her famly's health
benefits would be negatively affected in the event that her husband
were called to active duty. She explained that in the mlitary, a
call to active duty for less than 180 days disqualifies dependents
from receiving benefits, and that the Arny’'s benefits seldom
provi de coverage for pre-existing conditions. She stressed that
this situation could result in famlies being required to make
deci sions whether or not to seek nedical care because of the
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expense. She noted that, because her husband is an officer, her
famly would have sufficient income to cover house paynents,
utilities, and basic living needs; however, famlies of privates or
sergeants would not. She stated that the expense of the COBRA
i nsurance plan is cost-prohibitive, and she asserted that “if an
officer’s wife doesn’t have noney for COBRA, the private and the
sergeant’s wfe is certainly not going to have the noney to cover
COBRA. ”

Senator W1 ken voi ced general support for this legislation, and he
asked how a person qualifies for the Al aska Naval MIlitia.

M. Stewart responded that the Naval Mlitia is a conmponent of the
Department of Mlitary and Veterans Affairs.

Senator W1 ken asked how this program conpares to the federa
Nat i onal Guard program

M. Stewart responded that it is a State program simlar to the
Nat i onal Guard.

Senat or W1 ken asked that further information be provided to the
Comm ttee regarding the Naval MIlitia.

Senator W1l ken stated that the fiscal note analysis inplies that
repl acenents would not be hired to fill the positions of State
enpl oyees called to active duty, but rather that the Departnent
woul d absorb the workl oads. He asked whether this is the intent of
the | egislation.

M. Stewart explained that it is not the intent of the bill to
speci fy that no repl acenents be hired, but rather it was the intent
of the fiscal note to indicate that, given the event of Septenber
11 and its affect on the State’s National Guard, it is not possible
to determne the inpact or the duration of the activation.

Senator Wl ken reiterated his question as whether the intent of the
l egislation is not to hire people to replace those individuals
called to active duty.

M. Stewart replied that it is not.

Senator W/ ken suggested that the fiscal note be revisited. He
further advised that the “trigger mechanism” or rather, what
constitutes an enmergency that would result in the Governor calling
people to active duty, should be “clearly defined.”

Senator Austerman asked if specific tineframes have been
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established for the conponents of the bill

M. Stewart responded that tinmelines have not been established for
the bill. He stated that the aforenentioned report regarding other
states’ |egislation would be provided to the Conmttee, along with
current information pertaining to the individuals who have been
activated and their wage schedul e.

Senat or Austerman asked Ms. Gerrish if providing health benefits
for the initial 180-days of active service would be beneficial to
those State enployees called to active duty.

Ms. Gerrish responded that this would address the health i nsurance
probl em She furthered that this would al so benefit the situation
where people are asked to volunteer for such things as airport
security to fill those positions as people are rotated in and out
of service.

Ms. Gerrish urged the Conmttee to act on this |egislation.

Senat or W1 ken asked for clarification that the wage suppl enent al
conponent of this bill applies to eight rather than all of the
State enpl oyees called to active service.

M. Stewart replied that is correct.

The bill was ordered HELD in Conmm tt ee.

#sb278

CS FOR SENATE BILL NO. 278(JUD)

"An Act requiring a good faith effort to purchase property
before that property is taken through em nent domain; and
providing for an effective date."

This was the first hearing for this bill in the Senate Finance
Conmittee.

KIM OGN STY, staff to Senator John Torgerson, inforned the
Commttee that this legislation “introduces a reasonable and
diligent effort clause that attenpts to place a conmdemor of |and
and a private |landowner in an equal negotiating position.” She
asserted that the bill would not reduce the ability of the State to
acquire | and by em nent domain or conplicate existing proceedi ngs;
but would rather require the State to apply reasonable and diligent
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efforts to negotiations with private |andowers and encourage
“reasonabl e offers,” and that “striving to initiate comunications
from a nore equitable bargaining position would pronote nore
productive negotiations” and “facilitate dial ogue over reasonable
concerns and encour age suggestions fromall parties involved.”

Ms. QOgnisty stated that approximately twenty-three states have
adopted simlar neasures and the intent of this language is “to
reduce the anount of litigation by encouraging nore cases to be
settled up front.” She noted that a zero fiscal note acconpanies
the current version of the bill; however, she infornmed the
Commttee that an indeterm nate fiscal note acconpani ed previous
ver si ons.

Rl CK KAUZLARI CH, Ri ght of Way Chief, Departnent of Transportation
and Public Facilities, testified that the Departnment is not in
favor of the bill, and he voiced “exception to the inclusion wthin
the bill about the reasonable and diligent effort.” He opined that
given his 22-years of enploynent as a right-of-way agent with the
Departnment, he could attest to the fact that the Departnent “does
act in good faith to purchase property before it” is condemmed. He
stated that this bill would further conplicate “an already conplex
process.”

M. Kauzlarich rem nded the Commttee that the Al aska Constitution
specifies that no property shall be taken wthout just
conpensation, and he el aborated that the Departnent has established
procedures to support that objective. He stated that the process
i nvol ves “the uniform act” which mandates that each acquisition
file include docunentation of ownership, initial cont act
i nformation, appraisals, and conmunity and individual neetings. He
stated that appraisers hired by the Departnent are required to
provi de docunentation to denonstrate that effort is taken to
contact and provide information to the property owner regardi ng the
apprai sal process.

M. Kauzlarich stressed that throughout the negotiations, the
Department’s right-of-way agents maintain contact with property
owners to address and resolve issues that the property owner m ght
have about such things as the “configuration of the project,” the
affect the project mght have on the property, questions about
val uati on of the property, and relocation of the property owner if
need be. He reiterated that every effort is mde to reach a
consensus in order to avoid condemation of property.

M. Kauzlarich reiterated that the entire process is a matter of

record and is included in Departnental files to create “a
deci si onal docunent” that identifies negotiation steps taken with

SFC- 02 (13) 04/ 15/ 02



the property owner. He asserted that this process provides the
docunentation to prove that the Departnent “does nmake a diligent
and reasonable effort to ensure that people that are affected by a
project get all the benefits that are due to them”

WLLIAM CUW NGS, Assistant Attorney General, Transportation
Section, GCvil Dvision, Departnment of Law, comented that
“extensive statutory authority” exists that identifies the State’s
negotiation practices to assure that individuals whom the State
acquires land fromare treated fairly. He continued that the State
is “pretty successful” in its acquisition endeavors, and he
specified that condemati on of property only occurs in two to five
percent of the right-of-way acquisitions. He attested that this
supports the position that the State works well wi th | andowners.

M. Cumm ngs continued that this bill would amend AS 09.55.430 to
require a statenent be included in each file specifying that the
State has conducted the acquisition process diligently and in good
faith. He stressed that this statenent “could becone a point of
litigation in the case where opposing council could stand up and
pound on the table and say the State hasn’t been fair, the State
hasn’t been reasonable, |ook how pitifully Iow the offer is.” He
voi ced that this could result in elevating the valuation of the
property, and as the State has experienced with simlar situations,
could cause the delay of a project for as long as a year while
further analysis of the valuation is conducted. He sunmari zed t hat
the State “already is” diligent and operates in good faith in these
matters, and that these statute anmendnents would result in del aying
a project “while this relatively conplex litigation proceeds
forward.”

Senat or Austerman summari zed that the Departnment’s position is that
it already conducts the negotiation process in a reasonable and
di li gent manner before the em nent domain step is reached.

M. Kauzlarich responded that is correct as “quite extensive
negoti ati ons” are conduct ed.

Senat or Austerman asked why the Departnent opposes the |egislation
since it already conducts business in this nmanner.

M. Kauzl arich stressed that the Departnment’s concern is that the
| egislation would result in “additional delays to an already
conpl ex process, and allow in statute, allow a reason for further
delay in a project.” He explained that delays in right-of-way
projects generate substantial cost increases, and “that the nore
litigation, the nore tinme that the attorneys get involved in this
type of situation, the nore delay that we can have.” He invited
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Comm ttee nenbers to exam ne any regional file and see the effort
that has been exerted “to reach negotiations amcably with property
owners.”

Senat or WI ken announced that this bill is one of the bills that he
would Iike to get passed this session. He voi ced amazenent that the
Departnent is testifying that this process is conducted in a fair
and diligent manner, yet it does not support legislation to that
effect. He opined that there is a reason for this bill, and he
shared that two small business owners in Fairbanks have been
“jerked around” by the Departnent of Transportation and Public
Facilities (DOTl) and “the heavy hand of the wealth of DOI”
concerning the valuation and settlenent of their separate pieces of

property.

Senator W/ ken continued that one of these acquisitions is going to
trial, and, he stated that, after |ooking at the docunentation

“this is enbarrassing that our State has not settled this and,
i nstead, has gone forward with a very expensive, for both parties,
litigation,” involving less than half a mllion dollars. He stated
that the other situation involved an individual who settled out of
Court because he did not have the noney to fight the State.

Senator W1 ken stated that Senator Torgerson, the sponsor of the
bill, could relate simlar stories regardi ng experiences of people
in the Kenai Peninsula area. Senator W/l ken stated that these cases
are exanples that the Departnent does not operate in a diligent
manner, and these are the reasons why the bill has been presented,
and why he considers it a “priority bill.”

Co-Chair Kelly voiced that while he supports |anguage concerning
the appraised value of the property, he questions the need to
include the diligent effort report as specified in Section 2 (8) of
the bill.

Senator Ward quoted the sponsor statenment as saying that “by
requiring a reasonable and diligent effort that this would create a
full disclosure of information.” He asked whether there is any
information being withheld froma property owner under the current
procedure.

M. Kauzlarich asserted that all the information available to the
right-of-way staff is available to the property owner. He conti nued
that the goal of the process is to facilitate “an exchange of
i deas, and an exchange of information between the property owner
and the Department of Transportation and Public Facilities.” He
explained that the Division “only litigates over necessity” to
acquire a piece of property. He reiterated his concern that this
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bill “would require litigation over the reasonableness of the
Departnent’s efforts,” as he understands that people “may not fee
that they are getting what they deserve from the Departnent of
Transportation, and that is why the process carries on to the
em nent donmain situation.” He summari zed that the Departnent’s job
“is to nmake sure that people are justly conpensated for the
acqui sition of the property and also to nake sure that projects are
built.”

Senator Ward asked for confirmation that all the material wupon
which the final and best valuation of the property is based is
avai l able to the property owner.

M. Kauzlarich confirmed that it is.

Senat or Ward asked what would happen if this material omts an
issue that is inportant to the property owner.

M. Kauzlarich responded that in a situation where the property
owner and the right-of-way agent discussed an issue but reached an
i npasse in the negotiations, the case would go into litigation. He
continued that if the property owner prevails, the State woul d pay
the cost of the litigation.

JON TI LLI NGHAST, Attorney, Seal aska Corporation, voiced support for
the bill. He shared that simlar |egislation has been adopted by at
| east 23 states and is recommended by recogni zed authorities on the
process of em nent domain. He stressed that the intent of the
l egislation is to mnimze litigation and to reduce acquisition
costs. He stated the argunent that as a result of this |egislation;
the State would “treat the private sector as partners in a
negotiation rather than as victins.”

RON WOLFE, Representative, Seal aska Corporation, conveyed that the
Corporation supports the bill and the Conmttee s approach to it.

W LLI AM SATTERBERG testified from an offnet site to advise that
rather than this |l egislation being directed at the Departnent, this
| egi sl ati on proposes revisions to the State’s em nent domai n code
that affects the State, other nunicipalities and governnental
organi zations as well as the private sector. He cited ten court
cases regarding em nent donmain that resulted in “nmassive judgnments
against” the State. He asserted that many people prefer to settle
rather than enter into litigation with the State because it is tine
consum ng and expensi ve.

M. Satterberg suggested that the Conmttee request an audit be
conducted on the last four years of em nent domain cases that woul d
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reflect “the initial deposited anmount” offered by the State and the
judgnment or settlenment that was reached. He stated that the
disparities in the amounts woul d “amaze you.” He stated that one of
the problenms is that the State condemms a piece of property,
deposits noney into the Court registry and specifies that it be for
the benefit of the | andowner.

M. Satterberg argued that the noney does not benefit a | andowner
because many people cannot continue to finance their litigation
proceedi ngs because the noney has to be withdrawn to pay for the
deed of trust and obligations such as appraisals that could cost
bet ween $10, 000 to $40, 000 plus attorney fees. He stated that the
Commttee should support this bill and should additionally
recommend | anguage be included to specify that if the State chooses
to appeal a “Masters Award,” the State should be required to nmake
anot her deposit in the Court equal to the anount awarded, as well
as pay for the private party’ s expenses up to that tine. He stated
that 95 percent of the State’s cases are funded by federal noney,
and neasures should be wundertaken to give a |andowner an
opportunity to continue litigation proceedi ngs. He suggested that
| anguage be included to the effect that the State could not appea
a Masters Award. He urged support of the bill and the addition of
financial support for the | andowners.

PH L EVANS testified from an offnet site to detail his recent
experience with the State over condemation of a portion of his
property for a road construction project. He stated that during the
initial negotiation process, the right-of-way agent was courteous,
but msleading in the attenpt to convince him “to accept a
settlement that was conpletely unfair.” He stated that the
appraiser did not provide himwth thorough information and was
insistent in her authority to be on his property and utilize office
space in a business on the property. He asserted that the
“apprai ser was deceptively courteous and m sl eading in her attenpt
to pronote an unfair evaluation of the property,” and he stated
that he was not provided with either a conplete copy of the
apprai sal or a market data book. He stated that he could not settle
with the State because he considered the appraisal valuation as
“totally inadequate and unfair,” and that rather than based “on the
hi ghest and best use of the property,” it was based on the
property’s current use. He continued that the negative effect of
such things as |oss of parking, changes in highest and best use,
declined market appeal, changes in the business use of the
property, and decline in market value were al so not considered in
the valuation of the remainder of the property.

M. Evans stated that when it becane apparent that the State was
m sl eading and unfair in the attenpt to reach a settlenent, he
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hired an attorney and an appraiser. He stated that while the State
determ ned that just conpensation for the property was $80, 229, the
apprai ser he hired valued it at $676, 000, and the Master’s Hearing
apprai ser valued the property at $324,000 for property taken and
damages.

M. Evans stated that rather than continue the litigation, he
decided to settle; however, the State opted to appeal. He noted

t hat this situation has incurred expenses anounting to
approxi mately $60, 000, and that the next hearing is not schedul ed
until 2003; however, he is still incurring expenses because of the

State’s demands that he provide such things as eight years of
profit and | oss records, incone statenents, and correspondence wth
busi nesses, attorneys and appraisers. He stated that the co-owner
of the property has not been asked for these records.

M. Evans stated that while the Departnent’s testinony regarding
the process is accurate, he questioned what the bill would
acconplish other than suggest that the property owner hire their
own appraiser. He elaborated that the State controls the process,
condemms the | and, hires an appraiser to establish values and upon
bei ng chal | enged, the case goes to a Masters Hearing to decide fair
settlenment, which the State then appeals. He opined that the State,
through a costly intimdation process, causes the property owner
“to fold.” He sunmarized that this legislation “needs nore teeth,”
and while he appreciates that the State has a job to do, the
| andowner needs to be a participant in the process.

Senator O son asked the testifier whether this bill adequately
addresses sone of the difficulties associated with the process.

Co-Chair Kelly interjected that the testifier voiced that this bill
does not adequately address the process. Co-Chair Kelly pointed out
that the original version of the bill includes |anguage that m ght
nore adequately address sone of the concerns raised.
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Senator Ward asked whether a binding valuation determned by a
jointly approved apprai ser would be a feasible option in resolving
a situation where the parties disagreed on the valuation of the

property.
M. Evans stated that would “be a reasonabl e approach.”

Senator Ward stated that this is the process used in nost
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comrerci al transacti ons.

Co-Chair Kelly comented that while |anguage included in the
original bill mght be nore appropriate than subsequent conmttee
substitutes, further revisions appear to be necessary. He referred
the Conmttee to a new commttee substitute in the bill packet in
whi ch | anguage fromthe original bill has been reintroduced.

Senator W/ ken noved “to adopt the SB Nunmber 278, original version,
for consideration.”

Co-Chair Kelly clarified that this version is SB 278, 22-LS1399\ A

Wthout objection, the commttee substitute was ADOPTED as a
wor ki ng draft.

Co-Chair Kelly stated that this version “contains nore extensive
| anguage regardi ng the apprai sed value of the property and the
property owner” being supplied that information.

The bill was HELD in Committee.
#

ADJ CQURNIVENT

Co-Chair Pete Kelly adjourned the neeting at 11:12 AM
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