M NUTES
SENATE FI NANCE COWM TTEE
April 23, 2001
9:12 AM

TAPES

SFC-01 # 82, Side A
SFC 01 # 82, Side B

CALL TO ORDER

Co-Chair Pete Kelly convened the neeting at approximately 9:12 AM
PRESENT

Senat or Dave Donl ey, Co-Chair
Senator Pete Kelly, Co-Chair
Senator Jerry Ward, Vice Chair
Senator Lyda G een

Senator Gary W/ ken

Senat or Al an Aust er man

Senat or Lyman Hof f man

Al so Attending: LORETTA BROMW, staff to Senator Ward; GAIL
FENUM Al , Election Program Specialist, Division of Elections,
Ofice of the Governor;

Attendi ng via Tel econference: From Anchorage: WEV SHEA, Attorney;
AL SUNDQUI ST, President, Al aska Chapter of Americans United for the
Separation of Church and State

SUMVARY | NFORMATI ON

HB 81- DENTI STS/ DENTAL HYA ENI STS & ASSI|I STANTS
The bill npbved from Comm ttee.
SJR 24- AMEND CONSTI TUTI ONAL BUDGET RESERVE FUND

The Commttee heard from the sponsor and the bill noved from
Conmittee.

SB 183- ATTY FEES: APPORTI ONMI/ PUBLI C | NT. LI TI GANT

The Conmittee heard fromthe sponsor and took public testinony. The
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bill nmoved from Comm tt ee.
SB 187- ABSENTEE VOTI NG STATI ONS

The Conmmttee heard from the Conmttee and the Division of
El ecti ons. An anendnent was consi dered and adopted. The bill noved
fromCommittee.

#HB81

CS FOR HOUSE BILL NO 81(FIN)

"An Act extending the termnation date of the Board of Dental
Exam ners; relating to the Board of Dental Exam ners and
regulation of the practice of dentistry; and relating to
dental hygienists and dental assistants.™

This was the second hearing for this bill in the Senate Finance
Commi ttee.

Senator W1 ken noted his concerns voiced at the previous hearing
regarding tenporary licenses. He stated that while he there is a
need for "an underserved popul ation”, determning the best way to
address the issue within this bill would delay its passage.
Therefore, he concluded he would work on separate |egislation
during the interim

Senator W1l ken offered a notion to nove from Commttee SCS CS HB 81
(FIN) with acconpanying zero fiscal note from the Departnent of
Communi ty and Econom ¢ Devel opnent.

The bill MOVED from Comrmittee without objection.
#SIR24

SENATE JO NT RESOLUTI ON NO. 24
Proposi ng anendnents to the Constitution of the State of
Al aska relating to the budget reserve fund.

This was the second hearing for this bill in the Senate Finance
Conmittee.

Co-Chair Donley testified this resolution wuld reformthe | anguage
governing the Constitutional Budget Reserve fund (CBR) in the
Al aska Constitution (Article I X, Section 17). He stated that when
the constitutional anmendnent creating this section was initially
proposed, the intent was that the CBR could be accessed by a sinple
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majority vote of the legislature in years where the anmount of
general fund spending was not higher then the previous year's
spendi ng. However, in a series of rulings, he pointed out the court
"msinterpreted the neaning of the Ianguage of ‘'all funds
avai lable'" or '"unrestricted funds'". The resulting definition, he
said, requires a three-quarters vote every tine the CBR is
accessed.

Co-Chair Donley opined, "This turned the intent of the anmendnent
effectively on its head" and transfornmed it from a vehicle to
restrain state spending into "a vehicle that actually pronotes
i ncreased state spending."” He explained any group of |egislators
constituting at least one-forth of either the House of
Representatives or the Senate could "force additional spending to
occur” by refusing to vote for the CBR draw until their budget
requests are included. He stated this reverses the original intent
of the constitutional anendnent approved by the voters.

Co-Chair Donley informed this resolution clarifies the |anguage in
the constitution to allow the provision to function as originally
intended. He detailed that in years of spending higher than in the
previ ous year, the three-quarters vote woul d be necessary to access
t he CBR

Co-Chair Donley noted the "sweep provision" is renoved from the
constitution by this resolution. He defined the provision, saying
that wthout a specific three-quarters vote, non-general funds,
such as fromthe Marine H ghway System and Aerospace devel opnent,
are used to repay the CBR for previous withdrawals. He stated that
this provision is "unpalatable" to those working in the state
governnment as well as nost Al askans, who would be "injured" from
reductions to the affected prograns.

Co-Chair Donley sunmarized that the resolution corrects an
"erroneous court interpretation of anounts available for
appropriation | anguage.” He remarked this would help restrain the
current practice of a small group of legislators forcing increased
spending, resulting in a "nore fiscally responsible system that
reasonably allows access" to the CBR in those years the | egislature
"exercises fiscal discipline" and does not spend nore than in the
previ ous year.

Co-Chair Kelly asked for clarification of how this resolution
addresses the sweep provision.

Co-Chair Donley answered the provision is renmoved from the

constitution thereby elimnating the necessity of a three-quarter
vote to prevent "the sweep.”

SFC- 01 (3) 04/ 23/ 01



Senat or Aust erman understood the current systemrequires a three-
quarter vote to draw fromthe CBR He cited | anguage del eted from
the constitution shown on page 2, lines 5 and 6 of the conmttee
substitute, "less than the anount appropriated for the previous
fiscal year, an appropriation nay be nade". He asked if the anount
were higher than the previous year, would the three-quarter vote
still be necessary.

Co- Chair Donley responded if the |egislature adopts a budget that
spends nore than the anmount of general funds available for that
fiscal year, a three-quarters vote would be required in order to
wi t hdraw t he remai ni ng anount fromthe CBR

Senat or Austerman asked for the section in the resolution that
addresses the three-quarter vote.

Co-Chair Donley referred to the existing |anguage in the
constitution.

AT EASE 9:20 AM/ 9: 25 AM

Co-Chair Kelly understood the resolution allows the legislature to
draw fromthe CBR without a three-quarter vote if the general fund
spending is no nore than that of the previous year. He continued
that if the spending were higher, a three-quarter vote would be
necessary. He explained funds could be withdrawn from the CBR

wi thout a three-quarter vote, to pay the difference between the
anount of general funds available and the total spending fromthe
previ ous year. He commented that this would elimnate "the dance
that we go through down here" to secure necessary votes for the CBR
dr aw.

Co-Chair Kelly opined the sweep provision is "probably the nost
threatening”" aspect of the CBR |anguage currently in the
constitution.

Senator O son spoke to concerns that in a few years, the CBR woul d
be exhausted. He asked how this resol ution guarantees cost savings
or increases the longevity of the fund.

Co- Chair Donley noted the CBR had been expected to decline in the
past few years, but that it actually has grown to a projected $3
billion at the end of the current fiscal year. He agreed the fund
is still projected to decrease in the upcom ng several years and
remarked this resolution would protect the CBRin multiple ways and
woul d "reverse the whole presunption of access to the CBR " He
reiterated the current system "forces nore spending” and | arger
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withdrawals from the CBR because "certain elenents in the
| egi sl ature” "blackmail"” the majority until their spending itens
are included in the budget. Under the proposed constitutional
anmendnent, he continued, this practice could only occur during
years of increased general fund spending. He read | anguage from
page 2, lines 7 through 12 of the comrittee substitute to
denonstrate: "However, the anmount transferred fromthe fund under
this subsection may not exceed the anobunt necessary, when added to
other funds available for appropriation, to provide for total
fundi ng equal to the anmount of appropriations nade for the previous
fiscal year." He stated spending could "fill in the gap”" fromthe
previous year but that a three-quarters vote would be required for
any additional spending. This, he stressed, would "hold down"
wi thdrawal s fromthe CBR thus nmaking the fund | ast |onger.

Senator W/ ken asked for clarification that the withdrawal fromthe
CBR woul d be automatic, provided the anmount of spending was no
greater then in the previous year.

Co-Chair Donley specified a majority vote is required to pass the
budget and woul d serve as approval to withdraw funds fromthe CBR

Senator Green expressed that she hoped this resolution would
provi de an incentive to spend | ess.

Co-Chair Donley affirnmed it would by preventing "a very small
nunber of legislators to force higher spending” than in the
previ ous year by "utilizing the courts' msinterpretation of the
original intent of the CBR | anguage."”

Co-Chair Kelly enphasized, "the beauty of it is that we are able to
fight over just the increases,” which he said was the original
intent of the constitutional anmendnent.

Senator Geen referred to page 2, lines 12 through 14 of the
commttee substitute, "For purposes of applying this subsection,
anounts avail able for appropriation or appropriated from federal
funds, income of the permanent fund, or this budget reserve fund
may not be considered."” She asked if this should include retained
earni ngs, such as from the Al aska Housing Fi nance Corporation or
the Al aska Devel opnent and Export Authority as exclusions. She
noted the court excluded these earnings in Hickle vs. Halford and
was concerned whether the court would reverse itself if the itens
were left out of the resolution if it was adopted.

Co-Chair Kelly recalled that the matter of corporate receipts was
di scussed in relationship to the spending limt during a previous
neeti ng. Because of this, he wanted to merge this resolution with
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SJR 23, Constitutional Anmendnent: Appropriation Limt, but that
there were title restraints preventing this.

Co- Chair Donley responded the issue is addressed in |anguage on
page 2 lines 14 and 15 of the conmttee substitute, "For the
pur poses of this subsection, 'unrestricted general fund" shall be
defined by law. " This he explained, "leaves it to the |legislature
to, by statute, have the flexibility to define that question.” He
rem nded that the l|egislature had passed a law providing this
definition after the constitutional anendnent was first adopted in
1990. He stated this |law was consistent with the original intent of
t he anendnment however the court overturned it and "adopted their
own interpretation of the definition" of wunrestricted general
funds.

Senat or Hof f man posed a scenario of an initial appropriation that
is no greater than that of the previous year's spending unti
suppl emental funds are appropriated thus raising the total anount
above the Ilimt. He asked if the suppl enental budget would require
a three-quarter vote in this situation

Co-Chair Donley surmsed a three-quarter vote would be required to
access those CBR funds because the spending occurs within the sane
fiscal year and exceeds that of the previous year. He noted if the
original budget were low enough to allow for a supplenental
appropriation, the three-quarter vote would not be required.

Co-Chair Kelly shared that he wi shed the resolution to conti nue.
Co-Chair Donley offered a notion to nove SIR 24 from Conmmittee with
a zero fiscal note fromthe Ofice of the Governor, Division of
El ecti ons.
There was no objection and the bill MOED from Comm ttee.
#SB183

SENATE BILL NO 183

"An Act relating to public interest litigants and to attorney
fees; and anending Rule 82, Alaska Rules of Cvil Procedure.”

This was the first hearing for this bill in the Senate Finance
Conmittee.
Co-Chair Donley shared that identical |egislation had passed the

Senate the previous legislature. He testified the legislation
broadens Civil Rule 82 to include public interest litigants, with
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speci al provisions added for nore flexibility.

Co-Chair Donley told the Commttee the Al aska courts have the
authority to adopt rules that regulate how the courts operate.
Cvil Rule 82, he said, establishes that prevailing parties are
conpensated for their court costs and attorney fees in a |lawsuit.
He pointed out Alaska is the only state with such a provision, and
that the federal governnent does not have such a provision either.

Co-Chair Donley detailed the provisions of Cvil Rule 82, which
establ i shes a percentage schedul e for conpensation. This schedul e,
he stated, is based upon the anpunt of paperwork involved and
whet her or not the case goes to trial. He noted that the ful
attorney fees are not provided under this rule, but again stressed
that all other courts provide no conpensation. He suggested
prevailing parties "have other ways of maeking up that difference”
bet ween the anount conpensated and the actual cost.

Co- Chair Donley remarked that the public policy is to fairly and
fully conpensate "people who are dammged,” wth recovery of
attorney fees providing this conpensation. He stressed the G vi
Rul es are adopted by the court rather than by a vote of the people
or by elected representatives.

Co-Chair Donley continued that over tine, the court adopted an
additional public policy, based on court decisions called the
Public Interest Litigants Doctrine. This policy, he said, indicates
that when the court feels a party brought a lawsuit on a matter
that the court considers to be in the public interest, the court
coul d order conpensation in an anount greater than what woul d be
awarded under Gvil Rule 82. He stated the reasoning is that public
interest litigants were providing a public service by bringing a
|l awsuit in instances of msinterpretation of a law or a
constitutional provision and that litigant should be "rewarded" by
not having to pay for the cost of bringing forth the lawsuit.

Co-Chair Donley noted that the court ruled the cal cul ated attorney
fees should be "reasonable.” He asserted this is because "sone
rather active groups”", such as the "radical environnental
communi ty", have attorneys on staff earning $20 to $40 per hour on
salary, and that the group, upon winning a case, presents an
invoice claimng fees of $200 per hour. He said this is because
out si de counsel would have charged the higher rate if the group
chose that route in obtaining | egal representation. As a result, he
said, sone courts try to control public interest litigant's fees so
the conpensation is no nore than the actual cost of bringing the
| awsuit. However, he asserted, other courts, including those in
Al aska, "have been prone to award what it m ght have cost” if the
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attorneys were in the private sector. This, he said has led public
interest litigation to becone "a growh industry for attorneys and
for certain professional public interest |itigant groups" because a
profit is made of f of the conpensation system He charged this is
"underm ning the whole public policy involved in the first place.”

Co- Chair Donley continued that until the past few years, courts
woul d apportion the attorney fees based only on those portions of
the lawsuit where the plaintiff prevailed. He cited this as a
mtigating factor against "abuses in this process.” He gave a
scenario of a lawsuit brought by a public interest litigant
containing ten clains, of which nine were dism ssed or defeated,
and one prevailed. He explained in this instance the court would
only award attorney fees and costs apportioned on the one
prevailing claim

Co-Chair Donley infornmed that this practice changed with the 1998
Suprene Court ruling on Dansereau vs. U ner in which the court
ruled that damages woul d not be apportioned, but rather attorney
fees would be awarded for all clains brought in a | awsuit whet her
they prevailed or not. He called this "a bizarre twist of |ega
anal ysis" that "escalated” the costs to the state by awarding
conpensation to the public interest litigants "astronomcally". He
all eged this has resulted in nmultiple basel ess clains being added
to a lawsuit containing one neritorious claimfor the purpose of
obt ai ni ng greater conpensation. He conpared this to a lottery since
victory for one claimprovides conpensation for all of the clains.
He asserted this is a "bonanza in the naking" for |awers and
"radical special interest groups” and is a "terrible, terrible
public policy call by the state Supreme Court."” "It's just plain
dunb. It encourages people to file frivolous clains or clains that
aren't very neritorious,”" he stressed. This, he said, costs the
state noney both in defending agai nst the unneritorious clains and
paying the public litigant interest to bring forth those sane
cl ai ns.

Co-Chair Donley remarked this is the reason for the Senate Finance
Comm ttee sponsoring this legislation to return the conpensation
procedure to that exercised prior to the Dansereau case. He
expl ained the resolution dictates that attorney fees pertaining to
public interest litigants are "generally" governed under Gvil Rule
82.

Co-Chair Donley pointed out that while the court has decided that a
prevailing public litigant is entitled to 100 percent conpensation,
a prevailing party who is the innocent victimof a violent crine
only receives a portion of court fees incurred in bringing a
| awsuit agai nst the perpetrator of that crinme, as stipul ated under
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Cvil Rule 82. He asked, "Wiy in the world would a court ever do
t hat ? Why woul d you di scri m nate agai nst innocent Al askan victins
of violent crimes in favor of special political interests, and to
do so in such an unreasonabl e way."

Co-Chair Donley stated the answer is found in statenents contained
in the Dansereau decision indicating the court wants parties to
bring public interest litigation to allow the court to "inject
their legal views onto the system because they benoan the fact that
"gosh if sonmebody doesn't bring a lawsuit, we don't get to say what
we think is right."" He continued, "It's the only | ogical possible
reason a court would create such a bizarre legal interpretation and
bi zarre justification" for the disparity in conpensation fornul as.

Co-Chair Donley returned to explaining the resolution. He showed
that it allows the court to award hi gher conpensation of attorney
fees in instances where the court finds the circunstances
"exceptional". This, he surm sed, adopts a public policy dictating,
"We shouldn't discrimnate in favor of special political interests
to the expense of injured Al askans and i nnocent victinms." He noted
the intent that the court should apportion conpensation only for
those clains the public interest litigant won, but that it could
award conpensation for clains lost, if the court finds exceptional
ci rcunst ances.

Co-Chair Donley anticipated testinony that will allege apportioning
conpensation only to the prevailing clains in a |lawsuit would be
difficult and therefore should not be required of the court. He
countered, "courts have been doing that [apportioning conpensati on]
for a hundred years” and that Al aska courts have been doing this
for the period between the inception of Rule 82 and the Dansereau
ruling. He pointed out that the safety clause is added for those
instances where the court is unable to discern costs of the
prevailing clainms fromthe non-prevailing clains.

Co-Chair Donley concluded, "the Dansereau case is sinply
i ndefensible froma public policy point of view, a basic fairness
point of view, and froma fiscal responsibility point of view and
needs to be overturned," which this legislation would do. He
reiterated the Dansereau decision is "that terrible opinion by our
Suprenme Court that's an abrogation of lawin the United States of
Anerica.”

Co-Chair Kelly commented that Co-Chair Donley's explanation of this
| egi sl ati on was the best he has heard given for any | egislation.

Co-Chair Kelly asked if the court, citing a case as "under
exceptional circunstances,” awards actual costs or if the court
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could determne an arbitrary anount.

Co-Chair Donley replied the legislation stipulates Gvil Rule 82 as
the standard for determ ning conpensation awards. He qualified that
the courts "have allowed thenselves to deviate from Rule 82 on
their own also,” and the courts would retain that flexibility under
this resolution when it found justifiable circunstances. As an
exanpl e, he noted that organizations with in-house attorneys and
subsequent | ower attorney costs could still be conpensated in the
anount that outside counsel would have cost.

Senator WIken thanked Co-Chair Donley for explaining the
| egi slation. He | ooked forward to hearing the other side of the
argunent, saying that Co-Chair Donley’s was concise in his
anal ysi s.

Senator W1l ken referenced a March 19, 2001 nenorandumto Co- Chair
Donley from his staff, Bill Church regarding Departnent of Law
Public Interest Litigant Paynents, [Copy on file] citing the
average annual cost to the state for public interest litigation as
$468, 234. He asked if this figure includes the Departnment of Law
costs of defending the state against the | awsuits.

Co-Chair Donley replied it does not and expl ained that the figures
shown in the nenorandumare only for attorney fees and costs to the
litigants as ordered by the court.

VWV SHEA, Attorney, testified via teleconference from Anchorage
about practicing lawin Al aska since 1977 and prior to that serving
in the US Navy as a pilot for five years. He stated he is the
attorney that Co-Chair Donl ey spoke of with regard to the Dansereau
case. He took issue with Co-Chair Kelly remarks on the quality of
explanation given for this resolution and Senator WIlken's
conmendati on on the explanation of the law M. Shea asserted that
Co-Chair Donley is not a trial lawer and is idealistic.

M. Shea explained Cvil Rule 82 saying it normally awards a
portion of attorney fees to the prevailing party in litigation but
not costs, which are addressed in Gvil Rule 79. He responded to
Co-Chair Donley's statenment that Al aska has the only courts in the
country with such a rule and that the federal courts have no such
rule. M. Shea inforned that he served as US Attorney for the
District of Alaska from 1990-1993 and that there are "nunerous"
federal rules that "not only award total attorney fees,"” but award
damages in civil litigation as well.

M. Shea gave the history of the Dansereau |awsuit he brought on
behal f of ten voters chall enging the 1994 gubernatorial election.
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He charged the practices in this election were "corrupt”. He shared
that current law requires |legal challenges to an el ection nust be
brought forth within ten days of an election’s certification. He
spoke to the conplexity of the suit, detailing the three conponents
of the case, the first being inconsistencies at the polling places
and in special voting locations, such as in Prudhoe Bay. The second
conponent he recounted was the mailing to 10,000 Doyon Native
Cor por ati on sharehol ders offering a chance to win $10, 000 for those
menbers who vote for Denocratic Candi date Tony Know es. He stated
t he Fairbanks Native Association, Tanana Chiefs Conference, and
Doyon, Limted sponsored this contest. He related the third
conponent regarding the North Sl ope Borough giving ten gallons of
gasoline, worth $27, to everyone in that borough who vot ed.

M. Shea told the Conmttee that when the Suprene Court ruled on
this litigation, Justice Eastaugh, on behalf of the court
determned that only the contest mailing cause of the three causes
of action was viable. Therefore, he said, the plaintiffs only
prevail ed on one cause of action.

Co-Chair Kelly requested the witness speak to the legislation
before the Committee.

M. Shea agreed he would do so after explaining the case in
question as he deened it pertains to the resol ution.

M. Shea stated, "Contrary to Senator Donley, | know of no cases
where, if the work is done by an attorney at 20 or 40 bucks an
hour, and he submts that bill to the court, that the court sonehow
allows himto bill out at $200 an hour. It just doesn't happen." He
qualified that he works solely on litigation and that he is not
trying to defend any |awer who brings frivolous |awsuits but
stressed that an election contest suit is expensive. He stated
that he expended approximately $250,000 worth of services and
$50, 000 in costs to the aforenentioned case over two and one-hal f
years before the case was settled. He said this was because of the
i nportance of the issue of an inproper election.

M. Shea expressed there should be a lot of interest in challenging
i mproper elections, although he surmsed this bill is intended to
address environnental concerns. He warned that this is "destroying
the ability of the public to take action when the attorney genera
refuses to take action.”

M. Shea pointed out that of the $275,000 in costs and tine he
invested in the Dansereau case, he received only $101,000 in
conpensation. He noted the Departnent of Law had ten to 14
attorneys and four paralegals working in defense of the |awsuit.
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M. Shea remarked the Dansereau case resulted in a change in Al aska
|l aw making it "parallel” to federal |aw

M. Shea chal |l enged Co-Chair Donley’s conparison of conpensation
for parapl egic patients and characterization of all public interest
litigants as people only interested in getting noney. M. Shea
admtted this could be true and should therefore be focused on. He
asked how it could be expected that attorneys would take on
el ection chall enges cases without the ability to recover "a high
percentage of the fee.”

M. Shea stated there is "strict criteria” used in determning a
public interest litigant, stressing that if the attorney has a
financial interest in the outcone of the lawsuit, that attorney
does not qualify. He suggested this addresses Co-Chair Donley's
concerns about the involvenent of political action groups. He
expl ained that any political group that brings an action does have
an interest in the result, "nonetary or otherw se".

SFC 01 # 82, Side B 10:04 AM

M. Shea asserted, "I am as conservative as anyone on this
Conmittee." He did not understand what this legislation was "trying
to attack" other than "environnmental fundanentalists or radicals",
but warned that in the process "a basic fairness issue" is risked.

M. Shea expressed that Co-Chair Donley's "attack”™ on the Al aska
Suprenme Court and Justice Eastaugh for witing the Dansereau
decision is "bizarre and unprofessional as counsel.”

Senat or Leman asked how nuch of the expended $275,000 attorney fees
and costs the witness would have recovered under the proposed
| egi sl ati on.

M. Shea stated the existing scenario is what Co-Chair Donley
referred to. He asserted, "I was the attorney in Dansereau and he
was tal king about how awful Dansereau was. Well, Senator Donley
doesn't know the facts."

Co-Chair Kelly interjected to ask the witness to address the
guesti on.

M . Shea did not know the anount he woul d have recovered under the

stipulation in the legislation to cal cul ate conpensati on based on
each claimin a lawsuit. He stated that it is difficult to divide
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costs by the specific issues. He asserted that the mgjority of his
focus addressed the Doyon Native Corporation's "vote for Tony
Know es, win $1,000" mailing. He explained this was a priority
because if affected 10,000 voters and "easily could have swung the
el ection", which he rem nded was won on 536 votes.

M. Shea conpared this to the 2000 presidential election in
Florida, noting the conplexity of election-based litigation. He
reiterated that challenges to an election nust be filed within ten
days of certification and this is not adequate tinme to create
frivol ous clains.

Co-Chair Kelly clarified that he did not hear Co-Chair Donley
oppose the conpensati on outcone of the Dansereau case specifically,
but rather the precedent it set for future cases.

M. Shea di sagreed.

Senator WIlken referred to the witness’ mention of Cvil Rule 82
fees and costs and the nethods other states enploy to address this
matter. Senator Wl ken wanted to know if the wi tness found ot her
nmet hods that he could recommend as a nodel .

M. Shea did not know how other states handle public interest
litigation. He cautioned, "you are in very difficult situation”
explaining the courts have determned that a public interest

litigant, in bringing an action, is essentially serving as a
private attorney general. He again stressed the point that a public
interest litigant could not have a financial interest in the

outcone of that litigation. He remarked that Co-Chair Donley's
comments focused on the assunption that the plaintiff has a
financial interest in the result.

M. Shea expressed his experience that attorneys who bring a public
interest suit do not do so to nake noney. He qualified that Co-
Chair Donl ey could have greater know edge then he of environnental
groups that do have a vested interest in the outconme of the
| awsuits they pursue.

M. Shea stated that he did not see the problemas one with public
interest litigants bringing suit for profit. He said when he
brought the election suit, he was not even aware that he could
recoup fees. He suggested that if Co-Chair Donley did have such
know edge, as an attorney, he should bring the matter to the Al aska
Bar Associ ati on.

AL SUNDQUI ST, President, Al aska Chapter of Americans United for the
Separation of Church and State, testified via tel econference from
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Anchorage in opposition to the legislation. He explained the
group's nenbership of thousands of churches and organizations
across the county and its mssion to support the establishnent
cl ause and the free exercise clause of the First Anmendnent of the
United States Constitution. He qualified he has imted know edge
of the litigation process but that he opposed the placenent of
"econom c obstacles to the use of the courts by Al askan citizens."

Co-Chair Donley responded to M. Shea's testinony saying the
wi tness m srepresented several things he had said. Co-Chair Donl ey
agreed that the witness was correct that other specific statutes in
both state and federal |aw address costs. He gave an exanple of a
federal law that provides triple damages if soneone cuts down a
tree on another person's property.

Co-Chair Donley stated he was unaware that M. Shea was the
attorney in the Dansereau case. Co-Chair Donley considered the
claim that the plaintiff had only ten days to file a lawsuit
challenging the 1994 election, could be considered exceptional
ci rcunmstances, which this |egislation provides special allowances.
However, he did not think the precedent set forth should have
beconme the public policy for all public interest litigant |awsuits.

Co-Chair Donley disagreed that there is a strict criteria for
determining a public interest litigant. He pointed out the court
found the Anchorage Daily News to be a public interest litigant in
one case. He remarked the "problem has becone so bad" in federal
courts that the US Congress banned interest groups that receive
federal funding, from collecting attorney fees under the public
interest litigant doctrine. He noted this m ght have been recently
overturned by the court, but stressed the perception of the
situation was such that Congress did take action.

Co-Chair Donley stated M. Shea m ght not be aware of the problem
but that he has studied the Departnent of Law budget and the nunber
of court-ordered conpensations by the state to political interest
groups. He assessed this to be a major budget item

Co- Chair Donl ey gave exanples of public interest litigant cases in
which the state was ordered to pay attorney fees, such as a suit
chal | engi ng canpai gn finance reform He shared that he agreed with
the litigants in this case and disagreed with the Supreme Court
ruling against the plaintiff on all but one point. However, he did
not agree that the plaintiff should have been subsequently awarded
full conpensation on all attorney fees.

Co-Chair Kelly was concerned with the use of the courts for setting
public policy. He expressed, "They have ruled in such a manner that
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they think they are one of the arnms of governnent to nold public
policy and to create public policy rather than to just decide on
it." He spoke of the lack of public participation in this nethod.
He surmised there is "disdain in the courts for the legislative
process."

Senat or O son asked Co-Chair Donley the Suprenme Court vote on the
Danser eau case and whet her the deci si on was unani nous.

Co-Chair Donley was wunsure and said he would provide that
i nformation.

Co-Chair Kelly asked how this legislation differs from the
| egi sl ati on fromthe previous session.

Co-Chair Donley answered it is identical.

Co-Chair Kelly rem nded that all nenbers, with the exception of
Senator A son, had heard this bill the previous session either in a
commttee hearing, or on the Senate floor.

Co-Chair Donley reiterated the inportance of the "safety valve"
giving the court discretion in exceptional circunstances.

Senator Ward offered a notion to nove SB 183 from Commttee with a
Department of Law zero fiscal note.

The bill MOVED from Commttee w thout objection
#SB187

CS FOR SENATE BI LL NO. 187(STA)
"An Act relating to absentee and special needs voting."

This was the first hearing for this bill in the Senate Finance
Commi ttee.

LORETTA BROW, staff to Senator Ward, read the sponsor statenent
into the record as follows.

This legislation will require the director of elections to
notify the voting public of all "absentee in person voting"
| ocations at |east 60 days prior to an election. It will also
provide a uniform statewi de opening date for absentee in
person voting. Currently the |ocation and openi ng periods for
absentee voting stations is at the discretion of the director
of the division of elections and requires no public notice.
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This has led to sonme inconsistencies in opening dates and
voting | ocations.

SB 187 requires that the director of the division of elections
provide full public notice of the location of all absentee
voting stations at |east 60 days prior to each election. No
new absentee voting stations sights nay be added or opened
after the 60-day notification period.

Absent ee voting stations will be operated on or after the 15'"
day before a primary, general, or special election. Qualified
voter may apply in person for an absentee ballot at the
absentee voting station on or after the 15'" day before an
election up to and including the date of the election.
Absentee voting stations can not be opened early.

Having a wuniform state wde opening date and prior
notification of all absentee voting in person |ocations wll
make for |ess confusion for the voters and a nore even playing
field for all concerned.

Amendnent #1: This anmendnent changes the nunber of days required
for notification of absentee voting station |ocations from 30 days
to 45 days before each el ection.

Senat or Ward noved for adoption.
Co-Chair Kelly objected for an expl anati on.

Senator Ward noted the Senate State Affairs Conm ttee had changed
the requirement fromthe originally proposed 60 days, to 30 days
and this anmendnent would be a conprom se.

Senator Ward spoke to the legislation itself. He shared that during
the previous |egislative election, he becane aware of "unexpl ai ned
radio and television advertisenents" sponsored by his opposing
candi date and candidates in other races. He then |earned that
absentee voting would begin at the D nond Center sooner than
originally scheduled. He noted the Division of Elections spent
$35, 000 advertising the earlier opening. Speaking on behalf of
hinself and other candidates, who were now sitting on the
Comm ttee, he expressed, "This caught sone of us flat footed." He
guestioned how the opposing candidates |earned of the earlier
openi ng sooner than he and ot her Republican candi dates did.

Senator Ward renmarked the reason for this legislation is to set the
opening dates into law rather than at the discretion of the
| i eut enant governor and the director of the D vision of Elections.
He asserted that the process is already established in statute, but
commented, "They violated that |aw "
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Senator Ward stated that while 30 days is not adequate for
notification purposes, 45 days is anple tine for candidates to
relay to voters when and where absentee voting is avail able.

Co-Chair Kelly renoved his objection and the anendnent was ADOPTED.

Senator Ward noted neither the Division of Elections nor the
Adm ni stration opposed this |legislation, to his understanding. He
stated this legislation is "clean up |language to put into witing
what we all thought the rules were.”

GAI L FENUM Al, El ection Program Specialist, Division of Elections,
Ofice of the Governor, agreed that the division does not oppose
the legislation. She clarified that the absentee voting stations
for the 2000 general election were opened one week prior to the 15
days originally announced, or 22 days prior to Election Day. She
stated this was done under statutory authority to open those voting
| ocations early if the ballots are available and ready for
di stribution. She noted this was an unusual circunstance. She told
of voters coming into the regional elections offices asking for
ballots, citing travel plans and other reasons they would be unabl e
to wait until the posted opening date. She stressed all political
parties were notified by tel ephone of the earlier opening and that
the division advertises the beginning of absentee voting in every
el ection as part of normal procedures.

Senator Ward offered a notion to nove from Commttee, CS SB 187
(STA), with acconpanying zero fiscal note fromthe Ofice of the
Gover nor.

There was no objection and the bill MOVED from Committee.

#
ADJ CQURNIVENT

Co-Chair Pete Kelly adjourned the neeting at 10: 31 AM
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