SENATE FI NANCE COWM TTEE
LOG NOTES
02/ 07/ 01

GENERAL SUBJECT(S): Status of Donald H Carlson et al. vs. State of
Al aska Commercial Fisheries Entry Commssion by Dept. of Law,
Commercial Fisheries Entry Commssion, Ofice of Managenent and
Budget

The following overview was taken in log note format. Tapes and
handouts wll be on file with the Senate Finance Commttee through
the 22nd Legislative Session, contact 465-4935. After the 22nd
Legislative session they wll be available through the Legislative
Li brary at 465-3808.

Time Meeting Convened: 9:10 a.m

Tape(s): SFC-01 # 11

PRESENT:

Senat or Donl ey

Senat or Kelly

Senat or Aust er man

Senat or Green

Senat or Hof f man

Senat or Leman

Senator d sen

Senat or Ward

XX |[X|X[X|[X]|X[X]|X

Senator WI ken

ALSO PRESENT:

STEPHEN WH TE, ASSI STANT ATTORNEY GENERAL, NATURAL RESOURCES
SECTI ON, DEPARTMENT OF LAW
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LOG

SPEAKER

DI SCUSSI ON

001

Co- Chair Donl ey

Report on status of Donald H. Carlson vs.
State of Al aska Commercial Fisheries Entry
Comm ssion (CFEC) by the Departnent of Law

014

STEPHEN WHI TE,

Assi stant Attorney
General, Natura
Resour ces Divi sion,
Department of |aw

Happy to brief the Commttee

He noted that there have been sone

devel opnents that are inportant that have
fiscal inplications for the state.

He i ndicated that he has already briefed
the chairman and would like to do the sane
for the Commttee

The Carl son case was filed in 1982, so it
is a 19 year-old lawsuit and has been to
the AK Supreme Court twice, attenpted to
take to the U S. Suprene Court once and it
has been back to trial court three tines.

033

I ssue is how nuch nore the state can charge
non-residents for conmercial fishing
licenses and |limted entry permts

In 1982 five non-residents filed a class
action lawsuit against the state claimng
that the practice of charging themthree
ti mes nore was unconstitutional under the
U S. Constitution

Violated two cl auses — commerce cl ause and
the privileges and immunities clause

He expl ained the privileges and i munity
cl ause - state cannot discrimnate agai nst
anot her state’s citizens, especially, the
right to pursue a vocation

058

Referred to handout - requires the state to
charge non-residents three tines nore and
the fees shall be based on the econom c
return for different fisheries

He noted that the CFEC has adopted

regul ations that establish five |levels of
fees related to the value of the various
fisheries - fee differential varies - it
goes from $100 to $500.

He added that there is also a statute that
establishes the fee for the crewnrenber

| icenses - residents charges $60 and non-
residents $125.

Approxi mately 11,000 non-residents in this
class. He indicated that in 1989 the state
won at the trial court - the court said
that the fee structure was constitutional
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091 | Co-Chair Donl ey What trial judge was that?
092 |M. Wite Answer ed Judge Hunt. He continued that the

Suprene Court reversed the decision in
favor of the state and sent it back to the
trial court. The case could be governed by
the conmerce clause, but is certainly
governed by the privileges and i munity

cl ause.

However, a state could take into account
the state revenues that pay for the state
services. He pointed out that if the
resident’ s broad-based taxes pay for that
servi ce and the non-residents don’'t than
the residents can be credited. One is for
fees and one is for taxes. Al askans do
note pay broad-based taxes; however, they
do have oil revenues that pay for these
services— credit that to the residents
Suprene court said this in 1990

124 State continued litigating before the tria
court. In 1995 the state won again at the
trial court. Judge M chal ski found that
the states fee structure was
constitutional.

Al aska supreme court said that there was
one thing wong with the approach and he
poi nted out the fornmula that the Al aska
Suprene Court descri bed:

Formul a — Maxi mum fee perm ssible for non-
resident = Fee for a resident permt +
(annual fisheries budget divided by the

Al aska popul ati on factored by the percent
state budget fromoil revenue)

The dol |l ar anmount that the formula creates
is the amount that the state can charge a
non-resi dent, that year, nore than it can
charge a resident.

155 | Senat or Hof f man Is that general funds?

M. Wite Total funds.

The U. S. Suprene court held that the
commer ce cl ause does not apply, which
favored the state’s approach

Back before the trial court and Judge

M chal ski and litigating several things -
Argui ng about whether the state has to pay
prejudgnent interest, if there are refunds
on overpaid fees

Argued that the class should not be a class
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action, but limted to the five individuals
187 Trial in Anchorage during the sunmer where

they explored the issue of what is the
state’s annual fisheries budget.
Presented to expert w tnesses six different
budget categori es:
1. Operating budget expenditures - direct
sal ari es
2. Indirect operating expenses - support
staff
They al so asked the court to include the
foll owi ng four categories and the court
deni ed t hem
3. Capital expenditures - for exanple,
fish hatcheries and harbors
4. Popul ation decrease w thout commerci al
fisherman in the state the costs that
the state would have to bear woul d
decr ease
5. Figures on the anpbunt the state
subsi di zes the | oan program
6. Cost benefit analysis

230 They ran the nunbers for fiscal year 1996
and having all of the cost categories being
al oud the permssible differential, for
that year, would have been $571, which is
nore than the maxinumdifferential for any
one permt, but with the suprene court
denyi ng those categories the actua
permssible differential for 1996 was only
$155.

Refunds for that year alone - $931, 000.
Trying to nove through the trial court and
get a final judgnent so the state can go
back and appeal the different issues, such
as the four cost categories denied them

By March 15 have a total figure for refunds
due.

Law al so requires to send out a notice to

t hose people and how many are interested in
refunds (11, 000 known non-resi dent

fi sher man)

261 Wanted to bring this to your attention
because the liability of the refund and the
suprene court headlines on the state -

pl eading the $30 mllion in refunds
277 | Co- Chair Donl ey Asked M. Wiite if he prepared the sunmary?
M. Wite Yes.
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281

Senat or Aust er nan

Goi ng to nmake any recommendations at this
time?

284

M. Wite

He indicated that he spoke with sone
representatives. At this point the only
change is the 3 — 1 ratio to sonething that
i ncorporates the fornul a

Look at gross budget figures and determ ne
what the permssible differential is and
see if that nunber could be adjusted
periodical ly.

298

Senat or Aust er man

Reconmmendi ng t hat ?

300

M. Wite

He thinks that eventually they are going to
have to do that.

Reconmmend t hat, because the structure of
formula - the suprene court has given a set
formula that flows fromthe U S. Suprene
Court decisions and that is going to govern
the differential in the future; therefore,
the sooner they change it the better.

Added that if they are paying nore now they
woul d stop the potential refunds they would
have to pay in the future.

305

Senat or Leman

Executi ve Sessi on?

Co- Chai r Donl ey

Not unless there is really a need.

309

Senat or Leman

He opined that the fornula is flawed —
flawed in the application

He believes that if they want a concept of
a reallocation of costs to be in the
formula there is a different way to cone at
it.

Happy to share with you.

If you can’'t appeal it to the state than
can’t appeal to the U S. Suprene Court.

322

Senator d son

Fi nal argument on the sunmer trial court
deci si on?

326

M. Wite

W won on sone of the issues and they won
some issues - 60/40 split in favor of the
cl ass.

334

Senator d son

How nuch | onger do you think the anguish is
going to go on?

337

M. Wite

Trying to push this to the Suprene Court as
soon as possi ble — hope to get a decision
by a year fromthis sunmer. At that point
pretty much all the issues wll be clear;

it will be a matter of running nunbers —
good idea about liability at that point.

347

Senat or Aust er man

Liability going back 18 years?

348

M. Wite

Yes, their liability starts Decenber 1984,
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so refunds plus interest would go back to
t hat point.

350

Senat or Aust er nan

Have you | ooked at those nunbers? He

poi nted out that in the last five years
there has been a cutting of the budget. He
wondered if they expect liability back to
that point or wwthin that 18 years would
there be a nunber of years w thout
liability?

355

M. Wite

He indicated that there was a better
picture in earlier years in terns of the
i nterest owed, because they had hi gher
commercial fisheries budgets bringing the
di fferential down.

Unfortunately for the earlier years they
are paying interest on those refunds.

It is an individual year basis and they
have to reconstruct an estinmate and
extrapol ate what they have spent.

369

Senat or Hof f man

Lawsuit on the differential and individua
right to pursue a vocation. Wat

i nplications does this case have on the
differential of other |icenses that the
stat e has.

373

M. Wite

He noted that it does have inplications for
a commercial vocational pursuit, but not
for sport hunting and sport fishing
|icenses. The state is able to have
different bag |limts and seasons for sport
hunti ng and sport fi shing.

381

Senat or Hof f man

Quiding licenses?

382

M. Wite

Yes, they would be inplicated by this.

384

Co- Chai r Donl ey

He wondered if in their research they
identified other states that had adopted as
restrictive a neasure as Judge M chal ski in
hi s deci si on.

387

M. Wite

Didnt find other states that had to foll ow
a formula — only one cl ose was a chal | enge
by Florida in 1983 agai nst Loui si ana, but

it was settled before it went to trial so
there is no | egal precedent.

O her exanpl e woul d be charging students
non-resi dent fees.

398

Co- Chair Donl ey

Quite a few other states that charge higher
for non-resident commercial fisherman fees
t han resident?

399

M. Wite

Correct. Sone states charge as nuch as 11
ti mes higher and sone states actually
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prohi bit non-residents from participating,
but no one has chal |l enged those states.

Fi sheries are invaluable so the non-
resident fisherman does not feel the need
to challenge the state, whereas in Al aska
the fisheries have such val ue.

He i ndicated that he nmade that point to the
Al aska Suprene Court.

407 | Co- Chair Donl ey Thank you for your report.

409 Adj ourned at 9:34 a.m
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