ALASKA STATE LEG SLATURE
JO NT COW TTEE ON
ADM NI STRATI VE REGULATI ON REVI EW
March 20, 2001
2:45 p. m

HOUSE MEMBERS PRESENT
Representative Lesil MQiire, Chair
Representative Jeannette Janes
Representati ve Joe Hayes

HOUSE MEMBERS ABSENT

Al'l House nenbers present
SENATE MEMBERS PRESENT

Senat or Robin Taylor, Vice Chair
Senator Lyda G een

Senat or Ceor gi anna Lincoln
SENATE MEMBERS ABSENT

All Senate nenbers present
OTHER LEGQ SLATORS PRESENT
Representati ve Drew Scal zi

COW TTEE CALENDAR

KACHEMAK BAY CLOSURE TO BOTTOM MARI CULTURE
(continued from 3/8/01)

PREVI QUS ACTI ON

No previous action to record

W TNESS REG STER

RODGER PAI NTER, Vi ce President

Al askan Shel I fish G owers Associ ation

PO Box 20704
Juneau, Al aska 99802

JO NT ARR COW TTEE -1-

March 20, 2001



POSI TI ON STATEMENT: Testified on the closure of Kachemak Bay to

on-bottom mari cul ture.

BOB HARTLEY

Al askan Shel | fish G owers Associ ation

PO Box 2284

Homer, Al aska 99603

POSI TI ON STATEMENT:  Suggested that other
t he Kachemak Bay area shoul d be revi ewed.

ELLEN FRITTS, Deputy Director

D vision of Habitat and Restoration,
Al aska Departnment of Fish & Gane

PO Box 25526

Juneau, Al aska 99802- 5526

managenent net hods for

that led to the

POSI TI ON  STATEMENT: Recounted the process

regulation [to cl ose Kachenmak Bay to on-bottom maricul ture].
RON LONG

Quet ekcak Shel | fish Hatchery

Box 2464

Sewar d, Al aska
POSI TI ON STATEMENT:  Expressed concerns.

JOHN AGOSTI, President

Al askan Shell fish Gowers Associ ation
PO Box 2284

Homer, Al aska 99603

POSI TI ON STATEMENT: Expressed concerns.

JEFF PARKER
(No address provided.)
POSI TI ON STATEMENT: Expressed concerns.

GARY SEI M5, Presi dent

Kachemak Shel | fish G owers Cooperative

PO Box 4213

Homer, Al aska 99603

POSI TI ON STATEMENT: Expressed concerns
banning clam farm ng i n Kachenak Bay.

DEBBI E SEI M5, Coor di nat or

Kachemak Shel |l fish G owers Cooperative

PO Box 4213

Honmer, Al aska 99603

PCSI TI ON  STATEMENT: Expressed concerns
banni ng clam farm ng i n Kachenak Bay.

JO NT ARR COW TTEE - 2-

W th

W th

the regulations

the regulations

March 20, 2001



LI SA NOLAN, Omner

The Honest ead Restaurant

PO Box 15282

Fritz Creek, Al aska 99603

POSI TI ON  STATEMENT: Expressed concerns with the regulations
banni ng clam farm ng i n Kachenak Bay.

JI M REEVES, Attorney

for the Cam Farm ng Industry in Kachenak Bay

1031 W 4th Avenue

Anchor age, Al aska 99517

POSI TI ON  STATEMENT: Testified that the departnent sinply
disagrees wth the [aquaculture] policy determned by the
| egi sl ature.

ROBERTA HI GHLAND

Kachemak Bay Conservation Soci ety

(No address provided.)

POSI TI ON STATEMENT: Testified in support of the departnent's
decision to ban on-bottomclam farm ng in Kachenak Bay.

ACTI ON NARRATI VE

TAPE 01-8, SIDE A
Number 001

CHAIR LESIL McGQAU RE called the Joint Conmittee on Adm nistrative
Regul ation Review to order at 2:45 p.m Al nmenbers were in
attendance at the call to order.

KACHEMAK BAY CLOSURE TO BOTTOM MARI CULTURE

CHAIR McGUI RE announced that the commttee would continue its
March 8, 2001, hearing regarding the «closure of bottom
mariculture in Kachemak Bay. She noted that on the norning of
March 9, 2001, Lieutenant Governor U mer signed the regulations
[ banning on-botton mariculture in Kachenak Bay] into law. Chair
McGQuire pointed out that commttee nmenbers should have a letter
from Lieutenant Governor U nmer regarding the fact that she
didn't have any know edge that the conmttee intended to have
anot her hearing on this issue.

CHAIR McGUI RE explained that the commttee will have to decide

whether or not it is the conmttee's intention to repeal the
regul ations that have been signed into |aw That is the
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commttee's only recourse. However, in the neantine the
committee will continue to hear public testinony on the nmatter.

Number 0303

RODGER PAINTER, Vice President, Alaskan Shellfish Gowers
Associ ation, noted that the commttee packet should include two
| etters regarding the status of the littleneck clam resource in
Kachemak Bay. The information, which was conpiled from [the
Al aska Departnent  of] Fish & Ganme surveys and harvest
statistics, clearly J[illustrates] there is a serious problem
with the littleneck clam resource in Kachenak Bay. He said,
"Unfortunately, the banning of aquatic farmng in the critical
habitat area (CHA) will ensure the elimnation of any commerci al
sources of clanms fromthe bay because |'m quite confident [that]
at sone point the Board of Fisheries will close the comerci al
harvest in Kachemak Bay." M. Painter remarked that all the
beaches on which the departnent conducted surveys are far beyond
commercial levels and should be closed to conmercial harvesting.
M. Painter referred to his March 9, 2001, letter that quotes
M. Janes Brady, Central Regi onal  Supervisor, Dvision of
Commerci al Fisheries, Al aska Department of Fish & Gane (ADF&G ,
as saying that a productive clam beach has [an average density]
of [at least] 65 clans per square neter, clans that are greater
than legal size. The departnent's surveys also show that for a
nunber of years, there have been no beaches with that |evel of
cl ans.

MR. PAINTER turned to the public comment on the regul ations and
informed the conmittee that "we" were told by ADF&G that the
basis for the regulations was the literature review prepared by
Dr. WIliam Hauser, Division of Habitat and Restoration, ADF&G
Several times [the Alaskan Shellfish Gowers Association]
requested an explanation in regard to how the departnent was
reconmendi ng a ban when [Dr. Hauser's literature review doesn't
"do that." He remarked that it is difficult to see which
sections of the literature review support a ban. The only
justification from the departnment was that [the ban occurred]
due to the departnent's analysis of the literature study. M.
Painter found it interesting that the departnent's fornal
response, after the public coment period, was alnobst void of
references to Dr. Hauser's paper. Therefore, he believed that
once the study was discredited, the departnent backed away from
that as a justification for the ban. M. Painter related his
belief that it is unfortunate that this regul ation has proceeded
in this manner. He hoped that the reason the regul ation was
signed after the hearing wasn't to avoid this conmttee's
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i nvolvenent in the developnent or final passage of the
regul ati on, because that would be an intolerable act of
arrogance.

Number 0691

SENATOR LINCOLN referred to the departnent's response to the
concerns expressed by Dr. RalLonde and that response seens to
i ncl ude numerous references to literature Dr. Hauser has witten
in other areas.

MR. PAI NTER acknow edged that he had that and felt it was a good
case of shooting the nessenger who is carrying a nmessage that is

di sliked. M. Painter noted that he helped prepare an
environnental assessnment report regarding the Exxon Valdez
littl eneck clamrestoration project. That report dealt with al

the issues raised in [Dr. Hauser's] paper. Dr. Hauser was the

| ead reviewer of the Exxon Valdez report and he approved the
report.

Nunber 0841

BOB HARTLEY, Al askan Shellfish G owers Association, infornmed the
commttee that he is an oyster farmer and has been involved with
mariculture since 1991. Al t hough he doesn't have a clam farm
nor does he intend to apply for such, he felt that there should
be review of ways that allow responsible developnent in the
Kachemak Bay ar ea. He recalled his first visit to Kachenak Bay
in 1968, when practically everyone in that area nade their
living from Kachemak Bay because there were shrinp, crab,
hal i but, and sal non. However, today there are no crab or shrinp
and the trees are all dead. "As far as the bay is concerned

our stewardship has been terrible,” he |anented. Kachemak Bay
has been a CHA since 1972. The regul ations/plan that the area
currently operates under was witten in 1992/1993, 21 years
after the area was identified as a CHA Al t hough the current
pl an recogni zes that suspended nmariculture is permtted, all new
applications have been suspended by ADF&G M. Hartley said, "I
think we need to |ook at our stewardship of this area. W have
sonme distinct problems with the clam populations.” Upon review
of the statistics provided by ADF&G one finds that the harvest
in 1999 was about one-third of what it was in 1995 which he
felt was due to a lack of clans. Furt hernore, the surveys done

in Kachemak Bay illustrate that the clam populations in the area
are in decline. Therefore, the banning of clam farmng seens to
be a "futile gesture.” Cam farmng is actually a manner in

which to produce clanms on a sustained yield basis, which isn't
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bei ng done in Kachemak Bay presently. He felt that clam farm ng
woul d provide a base for repopulating some of the beaches in
Kachemak Bay. Returning to ADF&G s statistics, M. Hartley
poi nted out that those statistics show that the sub-legal clans
in many of the areas are |ess nunmerous than the |legal clans, and
therefore it indicates that "we're not even replacing what's
there." Thus, M. Hartley concluded that other nmanagenent
met hods for this area should be revi ened.

Nunber 1195

SENATOR LINCOLN inquired as to what M. Hartley felt would have
been better stewardship so that the habitat area wouldn't be in
such decli ne. She asked whether farming clans and having them
go el sewhere could have a detrinental inpact on other areas or
t he food chai n.

MR. HARTLEY replied no. He explained that the clans that wl|
be planted, the brood stock, wll be taken from Kachemak Bay
within a genetic area that includes Prince WIIiam Sound. He
informed the committee that the clans stay nobile in the water
for about three weeks and thus can spread through great
di st ances. The brood stock in the hatchery cane from Kachenmak
Bay and Prince WIIliam Sound. Wth regard to better
stewardship, M. Hartley said that nore research could have been
done. One of the problenms wth the managenent of stocks in
Kachemak Bay is that things happened which people found out
about after the fact. If there had been nonitoring of the
ecosystem on a nore continuous basis, the know edge that
sonmet hing was wong would have occurred before [the species was
gone] .

Nunmber 1436

SENATOR LINCOLN asked whether that is what the departnment is
trying to do now.

MR. HARTLEY pointed out that the departnent has known about the
cl am popul ation decline since 1995. However, the departnent
hasn't made a proposal to the Board of Fish to reduce the clam
harvest for either sport or comercial use during that tine.
Furthernore, the clam surveys have been rather reactionary
versus being instituted by the departnent.

Nunber 1499
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REPRESENTATI VE JAMES agreed wth M. Hartley that there
shoul d've been npre research. She then turned to Alaska's
constitutional mandate to namnage resources for commbn use on a
sustained yield basis, which she interpreted to nean that "we"
utilize these resources while nmaintaining them to always be
avai | abl e. However, the research that was done didn't seem to
be done to nmaintain a sustained yield, but rather to not be able
to harvest the cl ans.

MR. HARTLEY related his belief that the departnent's research
was done in order to adjust harvest Ilevels that led to
eventual |y not having anything to harvest.

REPRESENTATI VE JAMES surmised that when research illustrates
that there are less than the year before, then the harvest
should be reduced or the growing of the <crop should be
i ncreased. Therefore, both harvest reduction and increased crop
are required.

MR. HARTLEY agr eed.
Nunmber 1626
CHAIR MGURE turned to the issue of predator netting and

explained that the departnent faces a broad statute that
seemngly ties the departnent's hands in regard to predator

netting. However, there is sonme argunent that the statute was
neant to I|imt oil and gas |leasing and not address the
maricul ture industry. She requested that M. Hartley discuss

sone of the reports that have involved Dr. Hauser and discuss
the limted inpact of predator netting.

MR. HARTLEY noted that M. Painter alluded to the Exxon Val dez
research that was perfornmed in regard to repopul ati ng beaches,
particularly in subsistence areas of Prince WIIliam Sound,
Nanwal ek, and Port G aham In conducting this project, ADF&G
sponsored the project and thus Dr. Hauser and ADF&G officials
went through an environnental assessnment of the project, which
i ncluded a discussion of the effects of predator netting on the

surroundi ng areas. Basically, the report says that predator
netting is a nonfactor and won't cause any harm to any of the
ani mal s. The predators that do utilize clams as part of their

food source can utilize clans el sewhere. This report directly
contradicts what Dr. Hauser included in his later [literature
review .
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CHAIR McGUI RE pointed out that [Exxon Valdez research that |ed
to this] report was conpleted in 1995. Chair McQiire turned the
gavel over to Senator Tayl or.

Nunmber 1785

REPRESENTATI VE SCALZI expressed the need for the commttee to
hear a bit of the comrents from the Cook Inlet Keeper Program
as well as conmments/ findings from the Departnent of
Envi ronmental Conservation (DEC) inspections of nmariculture
farmers.

MR. HARTLEY explained that the Cook Inlet Keeper Program is
sponsored to maintain water quality in the Cook Inlet region and
to ensure a very clean environnent. He recalled that the
program was sponsored by the oil conpanies as a result of
problens that existed in Cook Inlet. The Cook Inlet Keeper
Program is in favor of mariculture because nariculture cannot
occur without clean water. Once mariculture is in an area, the
water standard is established, which was borne out in court
cases in the State of Wshington in the late 1950s and early
1960s. M. Hartley reiterated the need for clean water. He
also noted that DECs PSP (paralytic shellfish poisoning)
testing has, perhaps, saved several people from getting ill
because products out of Kachenmak Bay are tested once a week.
Several tinmes the tests have shown PSP is in the water and that
results in the business being closed and warnings going out [to
t he public].

Number 1960

MR. HARTLEY, in response to Vice Chair Taylor, explained that
there is a state-of-the-art shellfish hatchery in Seward. Thi s
hatchery was built and supported by Exxon Valdez funds, and
sponsored by ADF&G This hatchery provides an in-state source
of oyster and clam spat. He thought that this hatchery is the
only place in the United States where one could obtain

littl eneck clam spat. In further response to Vice Chair Tayl or

M. Hartley agreed that the sale of clam spat is part of the
revenue supporting the hatchery. Part of the managenent plan
for the hatchery, as established by ADF&G was that it had to
include Ilittleneck clanms, geoducks, and purple-hinged rock
scallops within its business plan. Therefore, the hatcheries
business plan was predicated on that as well as oyster
producti on. However, the departnent has made it very difficult
for anyone to do on-bottom aquacul ture. In response to Vice

Chair Taylor, M. Hartley said that this regulation [banning on-
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bottom maricul ture] wouldn't shut down his operation. However,
if the hatchery isn't economically viable [due to this
regulation], then spat wll have to be obtained from out of
state again.

VICE CHAIR TAYLOR expressed concern with regard to who would
purchase the spat if current and future farnms are shut down.
Vice Chair Taylor nmentioned that he was one of those involved
with forcing the noney from the Exxon Valdez penalties into
projects such as the Sea Life Center and the hatchery.

Nunber 2141

SENATOR LINCOLN referred to a docunent regarding the Nanwal ek,
Port Graham Tititlek(ph) restoration that said, "The planting
of the seed of select beaches would be initiated May of '96,
woul d continue through Novenber '99, and harvest of the planted
cl ans woul d commence 2001 and woul d continue through 2004." She
inquired as to the progress of this project.

MR. HARTLEY answered that the Port G aham portion of the project
is going great and is on schedule. He wasn't aware of any
problenms with this project.

MR. PAINTER inforned the conmmittee that there were a nunber of
test plots that were put up in different areas, sone of which
were |ocated on stable beaches. Therefore, when the predator
netting was put in place and the beaches shifted around, it was
found that the predator netting resulted in a higher bed than
the rest of the beach because the predator netting was hol ding
the substrate in place.

VI CE CHAI R TAYLOR announced that Ms. Fritts, ADF&G was the next
W t ness.

Nunmber 2343

ELLEN FRITTS, Deputy Director, Division of Habi t at and
Restoration, Al aska Departnent of Fish & Gane, said that she as
wel |l as others on-line were avail able to answer questions.

VICE CHAIR TAYLOR recalled that at the last hearing the chair
made it clear that the hearing would be |imted. He felt that
the process was going to be ongoing and involve discussions.
Therefore, he inquired as to why this is now a "fact de conple.”
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M5. FRITTS said that the departnent undertook an extensive 18-
nont h process during which there were public neetings and nulti-
agency planning team [neetings] that reviewed the regulations,
statute, and the state constitution. During the public comment
periods, there was no significant difference in the kinds of

comments the departnent received. Furthernore, the departnent
provided a detailed response, dated February 6, 2001, to the
commttee that listed the 28 different kinds of public comrents

that were heard. At last week's ARR hearing nothing different
was heard. Prior to the commttee requesting a hearing on the
matter, the regulations had been at the Departnent of Law for a

nunber of weeks. Ms. Fritts said, "W just did not hear
anything new and different and we did not accelerate or
decelerate what the Departnment of Law was doing. This [is]
based on a ... very clear |aw W didn't stop them from doing
their job."

VICE CHAIR TAYLOR remarked that it wasn't a matter of stopping
the Departnment of Law from doing their job, but rather it was a
matter of courtesy and comodity between the executive and

| egi sl ati ve branches. "Actions that occurred ... since the |ast
hearing, to say that's disappointing is an understatenent,” he
sai d. He wused the Departnent of Transportation & Public

Facilities' struggle with airport |easing regulations as an
exanple of how this commttee worked well with a departnent on
difficult regul ations. Vice Chair Taylor said, "I was totally
shocked when | was inforned that those regulations had been
taken to the |ieutenant governor and the |ieutenant governor had
expedited them | can't imagine that there's anything else
occurred other than an expediting of that. To suggest that it
was a matter of course and well it was going to happen anyhow,
is very, very concerning, | think, to all of us."

Nunber 2522

SENATOR LI NCOLN quoted Lieutenant Governor Uner's letter dated
March 14, 2001, as saying, "At the tinme, | did not know that a
specific date had been set for another hearing on these
regul ations.” Therefore, she didn't believe that there is any
fault on behalf of the |ieutenant governor.

VICE CHAIR TAYLOR said he wasn't suggesting that there was any
fault to be placed on the I|ieutenant governor's shoul ders.
However, whonever carried the regulations for the departnent to
the lieutenant governor's office didn't bother to nention [the
fact that another neeting on the regulations was pending]. He

JO NT ARR COW TTEE -10- March 20, 2001



reiterated his concern with the speed with which the regul ati ons
were signed into | aw.

Nunmber 2630

RON  LONG Quet ekcak Shel I fish Hat chery, testified Vi a
tel econference. M. Long shared the sanme concerns as Vice Chair
Taylor regarding the speed with which these regulations were
signed into |aw He expressed further concern wth the
departnent's [witten] responses to M. RalLonde's charges. The
departnment's response to the four invasive species found on a
farmin Prince WIIliam Sound seened to indicate that the species
were introduced by the farmng activities. However, that isn't
t he case because those species could have been introduced by any
nunber of activities. Although M. Long agreed with M. Hartley
that a little better stewardship could have been done, he noted
the possibility that the critical habitat area plan may need to
be revised because it has conflicting goals. The critical
habitat area plan has the goal, on the one hand, of nmaintaining
the sustained yield resource, and, on the other hand, naking
that resource available to all users, except farners. M. Long
was also troubled by the department's response regarding the
drift pattern. On one hand, the departnent seens to say that
farmng activities won't enhance or seed adjacent beaches
because of current patterns within the critical habitat area
that will carry those seeds out of the area. However, anot her
part of the docunment namintains that the [drift pattern] is
inmportant in the area so that the resulting larva from adult
clane on the farm site wll enhance adjacent beaches and be
avai lable for conmon use. M. Long pointed out that new
information is comng in. As nentioned earlier the EVOS study
and beach enhancenent project show zero or near zero survival of
juvenile clans wthout predator netting, which has been
evidenced in Port G aham "Again, it seens inconsistent to
suggest that ... the fact that predator netting will be excluded
in an enhancenent project, suggests that the clans are a
expendable resource and that again is inconsistent with the
sustained yield principle." M. Long also pondered the urgency
wi th which these regul ations were signed. M. Long remnarked:

The entire regulatory structure for the rest of the
state is under a re-wite right now raising as many
guestions as it is answers. And to do a thorough
analysis and get answers to those questions, is part
of the process to wnd up with a workable set of
regul ations that protects all the users, and protects
the interests of the farmers as well, and allows for
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enhancenment project. After that process is conplete,
would seem to nme to be the appropriate tine to apply
the specifics to areas such as the critical habitat
ar ea.

VICE CHAIR TAYLOR asked M. Long if he was concerned about the
economc viability of the Quetekcak Shellfish Hatchery in |ight
of this closure.

MR. LONG pointed out that there are no permtted littleneck clam
farms in the CHA and thus the imediate inpact can't be
measured. However, over the future, the hatchery and applicants
have anticipated being able to conduct on-bottom farm ng
activities within a CHA, and therefore that would be critical to
the [hatchery's] viability.

JOHN AGOSTI, President, Alaskan Shellfish G owers Association
testified via tel econference. He read the follow ng testinony:

In Decenber '99 many Al askans testified in support of
on-bottom shellfish farm ng in Kachenak Bay at severa
public hearings held by [ADF&S, specifically they
were hearings ... on both personal watercraft and on-
bottom farmng in the Kachemak Critical Habitat Area.
At the Honer hearing itself, 50 percent nore people

spoke in favor of on-bottom farmng and ... the
favor abl e testi nony hi ghl i ght ed t he many
rehabilitative and enhancing benefits of aquatic
farm ng. W also pointed out that the present
managenent plan for the critical habitat [area]
specifically and repeatedly discusses ... permtting
aquatic farmng in the bay. This January we've

| earned that Kachenmak Bay oyster farm applicants
applications were sunmarily deni ed.

TAPE 01-8, SIDE B
MR. AGOSTI conti nued:

departnent, to date, had involved one form of

aquatic farmng, that of on-bottom farmng, in one
speci fic bay, Kachemak Bay. Now we're |earning that
suddenly all types of aquatic farm ng have been banned
from all critical habitat [areas] statew de. There

was no public explanation or public process and this
seens counter [to] the Kachemak Bay plan, which
specifically discusses permtting aquatic farmng
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presently. | would contend that this seens to violate
public process requirenents of our state
adm ni strative code. I would also feel that the
statutory mandate to maintain and enhance shellfish
popul ations and their habitats in the bay is not
happeni ng. ... The littleneck clam population there
experience heavy recreational and natural predation
pressure w th pronounced depletions or absences on
vari ous beaches .... This is a concern of many
peopl e, especially the residences there in the area
.. | would say the departnment's own data published
| ast summer shows that of 277 beach sanples analyzed
over two years on 12 different beaches, three-quarters
of them had less than ten clans, |egal or sub-I|egal
clans, per square foot. And that, ... | would
characterize as [a] depleted population. A quarter of
those sanples had zero or only one clam per square
foot, which | wuld say is virtually nonexistent.
These data show that populations are very |ow on many
beaches around the bay .... O those 277 sanples,
only 6 percent had clam density equal to the levels
that are commonly reared on clam farns, ... which is,
for reference, is about 30 to 75 legal and sub-I| egal
cl ans per square foot.

MR AGOSTI concl uded:

One other point I1'd |like to nmake 1is that the
protection of public access of the shellfish resource
in the bay is mandated by the nanagenent plan,
includes all Alaskans not just the few people who
presently manage to get to the beaches to dig them |
think the departnment's policy is effectively limting
access to the relatively few who can nmanage to get to
t he beaches. ... To draw a parallel, the allocation
of the mgjority of our state's fin fisheries operate
in recognition of the principle that access for the
greater public through the fin fisheries is greatly
increased by the comrercial fisheries supply of
product to the greater public. This is Dbeing
prevented by the present policy that disallows aquatic
farm ng, which would nake shellfish in the bay much
nore widely available to a great demand.

Finally, I would like to conclude with a comment that

the departnent apparently wants to prevent even
specific research in the habitat designed to determ ne
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exactly what effects may occur with aquatic farmng in
Kachemak Bay. Twice in 1999, an application for a
research project was submitted to ... investigate the
ecol ogical inpacts of clam farmng on a small plot of
beach in Seldovia Bay that has depleted of all clans.
This would have been the first research done in this
specific habitat. I nstead of nmerely review ng
literature and other areas, this research would' ve
specifically answered questions on what real effects
may happen in Kachemak Bay with clam farmng. And the
departnment tw ce denied that. So, | would interpret
that as the departnent really does not want rea
know edge of the effects to occur to be nade public.

Nunber 2747

JEFF PARKER, testifying via teleconference, informed the
commttee that although he is a nenber of the Board of Al aska
Sport Fishing Association and the Anchorage Fish & Gane Advi sory
Commttee, as well as Vice President of the State Council of
Trout Unlimted, he 1is speaking on his own behalf. The
af orenenti oned bodies haven't had an opportunity to consider
this issue. On this issue, he felt that there is a difference
in the existing mariculture in Kachenak Bay versus what is being
pr oposed. The proposal is to take certain |ands, for purposes
of on-bottom farm ng, out of production as a public resource

which is different from the in-water mariculture that exists

From that he has three concerns. [ He expressed concern that]
the [proposal] is an appropriation of <clanms from public to
private use and thus anobunts to an exclusive use issue that
could raise constitutional questions that don't arise in other
forms of mariculture. Furthernore, there is the issue regarding
whether or not [the state's] resources are appropriated to a
specific set of people. He al so expected that the Anchorage
Fish & Ganme Advisory Conmttee would have concerns regarding
predat or nets.

MR. PARKER then turned to the issue of stewardship. He
explained that nost of the stewardship issues arising in Cook
Inlet and Kachemak Bay arise because the resources in those
areas are already fully allocated. That is the case with sal non
and shellfish in those areas. The problens arising in relation
to sustained yield, conservation, and public use and dividing
the public use tend to arise when there is too nuch comercia
pressure on a limted resource. 1In the present situation, there
is a conbination of comercial and recreational harvest and
allocation of a wild resource to those two groups, which is
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simlar to the situation in the salnon fisheries. However, the
proposal is different in that it would allocate certain areas of
wild and reared stock to a limted set of users. Therefore, M.
Parker felt that such a proposal would result in exclusive use.
M. Parker reiterated that the stewardship issue usually arises
when there is too nuch use, usually too nmuch commercial use and
thus he hoped [the commttee] would think about understanding
the departnent’'s actions.

Nunmber 2566

MR. PARKER, in response to Vice Chair Taylor, affirmed that he
is famliar with the area being discussed. He then turned to
Vice Chair Taylor's question regarding his thoughts as to why
clanms in the [Kachenak Bay] area have steadily declined over the
past six years. M. Parker infornmed the commttee that the
Board of Fisheries has <closed sonme beaches to conmercial
har vest .

Nunber 2488

GARY SEI M5, President, Kachemak Shellfish G owers Cooperative,
testified via tel econference. M. Seinms provided the follow ng
testi nony:

As the President of Kachemak Shellfish G owers
Cooperative, 1'm concerned by the current closure for
new applications for aquatic farm sites in Kachenmak
Bay, as well as these regulations closing on-bottom

aquatic farm ng. C The diversity of product in
aquatic farmng is inportant to the success of our
i ndustry. Qur environnentally friendly industry has
created jobs and economic growth where there was none
bef ore. The shellfish that our cooperative nenbers
provide is the only fresh product harvested year round
in Kachenmak Bay for wholesale and retail seafood
mar ket s. A hundred and twenty-five thousand dollars
in cooperative sales last vyear, is just a snall

percentage of what the overall potential is. W have
15 nmenbers in the cooperative who supplenent their

annual incone with the revenues generated by these
aquatic farns. The ability to diversify to allow for
the farmng of littleneck clams would create a nore

sustai nable industry with the benefit of nore year
round j obs. Unl ess [the Al aska Department of] Fish &
Game changes the direction they are currently going
with the new regul ations and cl osures, our nenbers are

JO NT ARR COW TTEE -15- March 20, 2001



very concerned that the aquatic farmng that we have
devel oped over the past 12 years may not be here after
the next permtting and |ease renewal. The Kachenak
Shellfish Gowers Cooperative believes that aquatic
farmng is a benefit to the economc diversity of our
coastal community.

Number 2395
DEBBI E SEI V5, Coor di nat or, Kachemak Shel I fish G owers
Cooperative, testified via teleconference. Ms. Seins inforned

the commttee that she regularly receives calls from businesses
wanting fresh Kachemak Bay clans. She pointed out that nost of
the local markets and restaurants in the [Kachemak Bay] area are
forced to obtain their clanms from other areas such as Puget
Sound and British Colunbia, Canada. Ms. Seins felt that the
| ocal markets should be able to obtain what they need year round
from Kachenmak Bay.

LI SA NOLAN, Omer, The Honestead Restaurant, had her letter
[Iincluded in the commttee packet] read to the commttee by M.
Seins. M. Nolan's letter reads as foll ows:

In the nine years that we have owned The Honestead
Restaurant, we have had the pleasure [of] serving
fresh clams, nussels and oysters from our pristine
Kachemak Bay. Qur customers travel from Europe, Asia,
the lower 48 and the interior of Alaska to dine wth
us. The well traveled custoners tell us repeatedly
that the shellfish is the best that they have ever
enj oyed anywhere in the world, and the custonmer from
m ddl e Anerican that have grown up eating Ms. Paul's
frozen fish filet take delight in eating the oysters
on the half shell. This is no small feat! The
Kachemak Bay shellfish are a rare and wonderful
product that needs to be nurtured.

| fell that | nust address the need to cultivate and
support the [mariculture] in Kachemak Bay. Last week,
Li eutenant Gov. Fran U ner signed a regulation banning
clam farmng in the bay. To coin an old phrase, this

feels as though we are throwing the baby out with
the bath water. Regul ations are needed to keep the
fisheries in check. However, banning yet another
source of the econom c base in our area further rocks
this delicate bal ance. [ Mariculture] has no negative
inmpact on the waters and surrounding |ands; they use

JO NT ARR COW TTEE -16- March 20, 2001



no fertilizers, pesticides or heavy equipnent and the
anount of acreage used is mnimal.

W have watched while far too many of the other
natural resources disappeared from the bay because the
regul ations cane too |ate. Pl ease, take the tine to
examne the situation, the area and the wonderful
foods that are in our Kachemak Bay and make the

regulations that will provide the avenue to keep them
and the economc concerns all noving in a positive
direction for wus all. A reasonable and working

conprom se can be reached; a ban does not utilize, nor
protect this Bay's bounti es.

Respectful ly,
Lisa S. Nol an

[ Punctuati on provided. ]

Nunber 2171

JIM REEVES, Attorney for the clam farmng industry in Kachenmak
Bay, testified via tel econference. He informed the committee
that the clam farmng industry is nerely four individuals who
reside in the Kachenmak Bay area. These four individuals
responded to a policy to encourage the devel opnment of aquatic
farmng in Kachenmak Bay. That policy was adopted by the

| egi slature, affirmed in a nunber of statutes, and expressed in
sone regul ations adopted by several different departnments. That
policy was very clearly expressed in the Kachemak Bay Criti cal
Habitat Area plan. Therefore, these individuals set out, over
two years ago, to obtain permssion fromthe state governnent to
do a renewabl e resource project.

MR. REEVES inforned the commttee that he didn't believe the
timng of the filing of these regulations with the |ieutenant
governor's office was coincidence. He saw the filing as an "end
run" around this commttee in the hope that the conmttee would
find it unnecessary to scrutinize what the departnent had done.

MR. REEVES returned to the applications of the aforenentioned
four individuals. These individuals waited a year before the
departnment issued decisions on their applications. M. Reeves
remar ked, "We now know that the departnment disagrees with the
| egislature's policy and objects to the idea of aquatic
farmng." After the one year wait, the departnent denied the
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appl i cations. Therefore, these individuals requested a hearing
because under the applicable law, these individuals were
entitled to a hearing by an independent hearing officer who
woul d objectively scrutinize the situation and decide whether
the departnent was doing what the legislature authorized. These
i ndi vidual s waited another year for a hearing. Now that these
i ndi vidual s have approached the threshold of a hearing, the
departnment has "attenpted to pull the rug out of the entire
operation by categorically prohibiting an activity that the
| egi slature ..., the state constitution ..., and that the
Critical Habitat Managenent Plan has authorized and encouraged.”

MR. REEVES turned to the issue of separation of powers and noted
that he has been skeptical of the role of the |egislature and
this commttee, and their oversight of state agencies that are
adm nistering state laws and promnul gating regul ati ons. However,
he sai d:

This is a classic exanple of a departnment that just
sinply disagrees with what the |egislature determ ned
as the policy of the State of Al aska. It just plain
di sagrees with what the constitution and the statutes
say. And rather than doing it the honest way, by
comng to the legislature with a proposal to amend the
law to prohibit aquatic farmng, and giving the
| egislature the opportunity to make that policy

deci si on, the departnent tried to preenpt t he
| egi slature by adopting a regulation that is contrary
to the statutes. And they did it a manner that was

obviously, flagrantly, shanelessly designed to do an
end run around this conmmttee in the hope that they
could do it without your scrutiny.

MR. REEVES related his clients' pleasure that they have this
commttee and its legislators taking the tinme to determ ne what
happened and whether some action should be taken by the
| egi sl ature in response.

Number 1841

MR. REEVES, in response to Vice Chair Taylor, affirmed that [he
and his clients] are pursuing an appeal of the departnent's
decision of the denial of permt applications under the existing
statutes, regulations, and CHA nanagenent pl an. That appeal is
pendi ng. He noted his belief that the departnent's adoption of
the regulation is to "short-circuit” the appeal, in effect
term nate the appeal before there is a hearing.
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VICE CHAIR TAYLOR related his understanding that if that is the
case, then the clients would lose even if they won the appeal
because the |aw woul d've been changed to prohibit the activity
of the appeal.

MR. REEVES agr eed.

VICE CHAIR TAYLOR asked if the appeal was noving wth sone
di spatch, and thus could ve been a notivating factor for the
departnment to expedite this matter

MR. REEVES noted that the appeal was assigned to an appeal
of ficer naned Roger Dubrock(ph), a forner Southeast |udge. A
pre-hearing conference was held with the hearing officer about
three weeks ago. The next step would ve been to schedule a
hearing. Therefore, "the timng of this is curious,” he noted.

VI CE CHAIR TAYLOR announced that sone commttee nenbers had to
| eave due to other appointnents. However, he noted that he,
Senator Lincoln, and Representative Scalzi were still in
at t endance.

Number 1720

ROBERTA HI GHLAND, Kachemak Bay Conservation Society, testified
via teleconference. M. Hi ghland inquired as to why there is no
Honer biologist online to answer sonme of the questions and

coment s. She alluded to the notion that comrercial clanm ng
probably had sonething to do wth the decline of clam
popul ati ons. Ms. Highland wondered whether there has been any

new information during this hearing process because it seens
that this is rehashing things that have already been done in the
prior 18 nonths.

M5. HI GHLAND announced that the Kachemak Bay Conservation
Soci ety supports the departnent's decision to ban on-bottom cl am
farm ng in Kachemak Bay for the follow ng reasons:

[ Kachenak] Bay is a critical habitat [area] and it
does nerit special attention. And in my opinion, clam
farmng flies in the face of a critical habitat
desi gnati on. Al so, [Kachenmak] Bay is a very popul ar
destination and is already fully utilized for clam ng,
fishing, and recreation, including the public beaches
which would be literally pl aced into private
owner shi p. Nunber three, private clam farns would
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pl ace existing publicly owned beaches off limts to
all other clammers. The issue has had thorough study
and review by [ADF&S and extensive public review and
conment . And | say, let the experts do their job.
Last-mnute intervention by the legislature in this
process seens, to ne, unwarranted and poor public
process. Nunber six, there is no limt on how many of
these permts will be issued. How much of our private
beaches will be privatized for the economc interests
of just a few? Wio would be responsible for
nonitoring the inpacts of these commercial clam farns?
Certainly, there wll not be any state noney
avai l able. And, as we know, asking permt holders to
nonitor thenselves doesn't work. So, at this point, |
say that these beaches should remain public for all to
use and be allowed to replenish its nunbers in a
nat ural way.

VI CE CHAIR TAYLOR announced that the commttee was out of tine
and thus he suggested that those who weren't able to provide
testinony today could offer witten testinony for the record.

Nunber 1528

SENATOR LINCOLN inquired as to the plan with regard to going
forward on this. She recalled that Chair MGuire had nentioned
that short of repealing the regulations, the committee can do
not hi ng el se but hear testinony.

[Upon Chair MGQuire's return, Vice Chair Taylor returned the
gavel to her.]

CHAIR MGU RE announced that she would leave it up to the
commttee as to whether there is interest in pursuing this.
Short of legislation repealing the regulations, the commttee
can't do anything. However, she didn't believe that the
decision to pursue this or not should be nade now but rather
anot her neeting should discuss that option in further detail.

Nunber 1341
SENATOR TAYLOR agreed with Chair MQ@iire that this issue has
been rendered noot due to the actions of the departnent.

Senat or Tayl or sai d:

| believe there's only one appropriate response to
that and that's a budget we still have in front of us.
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And if this legislature doesn't have the courage to

assert its role as the third ... branch of governnent
around here in light of that type of arrogance, then
we all ought ... to ... stay hone because you're not

worth the salt to have you here. Ei t her you're going
to stand up for what this legislature is all about and
assert the right of the people to have an open hearing
and a decent process and have some recourse for giving
direction to the executive branch, which is what we do
by policy - that's why we pass these laws in the very
first place -....

SENATOR LINCOLN said that although she could understand the
frustration, she didn't believe that the |egislature should | ook
to further punish those that receive the benefit of the ADF&G
budget . "I just beg of this committee, let's not punish our
Al askans, " she request ed.

Number 1197

CHAIR MGQU RE noted that she has been asked why the Joint
Commttee on Admnistrative Regulation Review is spending so
much tinme on mariculture. To that she pointed out that this
commttee's job is to oversee the regulatory process and ensure
that the regulations conmport with the legislature' s original
i ntent. Therefore, she felt that if legislation to repeal the
regulations isn't drafted, then the commttee, at the very
| east, should draft a letter that outlines the departnent's
interpretation of two key statutes. Those statutes being the
one dealing with the critical habitat area and the one dealing
with the Aquatic Farm ng Act. Chair McQuire said that she is
trying to interject the legislature into the process to review
the intention of the aforenmentioned statutes. Al t hough she
understood that a process was in place with these regul ations,
she was disturbed that the regulations were filed when the

commttee raised issues. There shoul d've been respect for the
| egislature to at least finish the hearing and listen to the
concerns of those in Kachenak Bay whose |livelihoods wll be

i npacted. Therefore, in spite of the fact that this process nay
have been deened noot, she wanted to continue the public
process.

Number 0975
REPRESENTATI VE JAMES remarked that she has been involved wth

regul ations issues for nine years and it, the [regulation]
system is a flawed system that doesn't neet public input. She
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mentioned that the negotiated rulemaking |aw should have been
utilized with this issue. Representati ve Janmes enphasi zed t hat
she is present to protect habitat, environment and to have clean
water, air, et cetera. However, that doesn't disallow economc

devel opnent . There have to be jobs to make a living in this
state, and it has to be done correctly. That was precluded in
this case, which is upsetting. If the commttee files
|l egislation to annul these regulations, then there wll be

di scussion regarding [the intent of the CHAs and the Aquatic
Farm ng Act]. She expressed her desire to [file legislation].

REPRESENTATI VE JAMES remarked that the biggest problem with the
regul ati ons process is that people testifying don't know whet her
anyone is |istening. There is no response to the wtnesses.
Al t hough she isn't happy with this situation, she acknow edged
that there are always at least tw sides to the story.
Therefore, she noted her willingness to listen to all sides of
the story, which she felt would be acconplished when there is
| egi sl ati on before the commttee.

ADJ QURNIVENT
There being no further business before the conmttee, the Joint

Commttee on Admnistrative Regulation Review neeting was
adj ourned at 4:15 p. m
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