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ACTI ON NARRATI VE

TAPE 01-7, SIDE A
Number 001

CHAIR LESIL MGU RE called the Joint Commttee on Adm nistrative
Regul ation Review to order at 2:51 p.m Representatives MQire
and Hayes and Senator Taylor were present at the call to order
Representative Janes and Senator Lincoln arrived as the neeting
was in progress.

Kachemak Bay Closure to Bottom Mariculture

Nunber 0097
ELLEN FRITTS, Deputy Director, Division of Habi t at and

Restoration, Al aska Departnent of Fish & Gane (ADF&G, related
her understanding of today's neeting to be to provide the
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commttee with information regarding the departnent's proposed
regulation to close Kachemak Bay and Fox River Flats critical

habitat areas (CHA) to on-bottom maricul ture. She noted that
the commttee [packet] should include a nenorandum from Lance
Trasky, Division of Habitat and Restoration, Region Il, dated

February 6, 2001. Before beginning her presentation, M. Fritts
clarified that today' s meeting concerns a two-sentence
regulation that only applies to Kachemak Bay and Fox River
Fl at s. This regulation would amend 5 AAC 95 to add a new
article, Article 3, Prohibited Activities, [which is included in
the conmm ttee packet].

CHAI R McGU RE announced that this nmeeting would have to concl ude
by 3:30 p.m She informed Ms. Fritts that the commttee has
been given nunmerous materials, including a copy of the
regul ations, the public notice, ADF& s response to the
extension request, and the nmenorandum for cl osure.

Number 0315

M5. FRITTS continued by specifying that she would review the
following topics: Fish and wildlife values in Kachenak Bay, the
applicable statutes and regul ati ons, what generated the need for
the proposed regulation, the public process that was followed,
and the considerations in nmaking the decision to propose the
regul ati ons.

M5. FRITTS inforned the committee that Kachenmak Bay is one of
the nost productive nmarine ecosystens in Cook Inlet. The far
side of the bay is lined with rocky shores and kel p beds where a
nunber of species of bivalves: littl eneck, butter, soft shell
clanms, and blue nussels are found. The north side is conposed
primarily of gravel and sand where razor, cockle, and redneck
and littleneck clanms are found. She reviewed the abundant birds
in and around the bay as well as the species of marine nmamal s

and fish. Al'l of these resources conbined with Kachemak Bay's
accessibility to the bulk of the state's human popul ati on has
made this area extrenely inportant to residents as well as
visitors. Therefore, the legislature created the Fox River
Fl ats and Kachenmak Bay CHAs in 1972 and 1974, respectively. The
primary purpose of these CHAs "is to protect and preserve

habitat areas especially crucial to the perpetuation of fish and
wildlife, and to restrict all other wuses not conpatible wth
that primary purpose.” In Decenber 1993 a special area
managenent plan was adopted for the two areas after a nearly
t wo-year public planning process. That plan contains goals and
policies on a wde variety of developnment and other hunan
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activities that occur in that area. Two goals of that plan are
to maintain and enhance fish and wildlife populations in their
habitat and to namintain and enhance public use of fish and
wildlife in CHA land and water. Among the 22 policies in the
plan, there is a policy that states: "Aquatic farmng may be
allowed if it's not in conflict with the goals and policies."
However, when this plan was devel oped, aquatic farmng was only
suspended culture; there was no on-bottom concept at the tine.
April 1994 the goals and policies of the plan were adopted into
regul ation by reference and thus becanme the primary regul ations
used by the departnent to inplenent the CHA statute.

M5. FRITTS pointed out that there are a nunber of special area
regul ations that were adopted in the early 1980s. She expl ai ned
that division staff are required to review each special area
application received for consistency with the goals and policies
of the plan and the special area permt regulations; only
approve activities that conply with both of the aforenentioned

governi ng docunents. Using these docunents as guidance, the
departnent has permtted and approved nunmerous aquatic farmng
applications in Kachenak Bay over the years. Currently, there
are 24 aquatic farm site permts that have been approved for
| ongline suspended culture in [Kachemak Bay]. O that type
farm at |east three new farns were approved during the 1999
application period. Ms. Fritts highlighted the fact that

[ Kachemak Bay] has the highest concentration of aquatic farns
anywhere in the state.

M5. FRITTS explained that the need for aquatic regulation cane
about in 1999 wth site-specific review and denial of four
special area permt applications for on-bottom farm ng. The
denials led to questions regarding how ADF&G was interpreting
the statute and the plan in its review of nmariculture
activities. She explained, "Industry felt that because the plan
said aquatic farmng 'may be permtted on a case-by-case basis,"
it meant that on-bottom farmng may and should be permtted
there or allowed.” However, the plan contained no policy
specifically addressing, that is allowng or disallowng, on-
bottom aquatic farmng. Therefore, it was suggested that it may
be time for ADF&G to consider anending the plan or the special
area regulations. There was a decision to nove forward on that
and gather public coments to be used to help the departnent
determ ne what to do.

M5. FRITTS infornmed the committee that the 18-nonth planning

process began in Septenber 1999. First an interagency planning
team was established and agencies were sought that could
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participate and help guide the departnent. Ni ne agencies were
invited and of those, five actively participated. The five
agencies that participated were the Departnent of Natura
Resources (DNR), the Departnent of Environnental Conservation
(DEC), the U S Fish & WIldlife Service, the National Marine
Fisheries Service, and the Cty of Seldovia. Two separate
rounds of public comment were held.

SENATOR LINCOLN inquired as to the four agencies that didn't
partici pate.

M5. FRITTS deferred to Lance Trasky who deferred to daudia
Sl ater. [Ms. Slater provided the nanes of the four agencies
| ater in the hearing.]

M5. FRITTS continued by explaining that the two separate rounds
of public coment were held about a year apart. The first
public comrent solicitation occurred from Novenber 1, 1999, to
January 7, 2000. There were advertisenments in |ocal newspapers
and letters were sent directly to interested parties. Witten
comments were accepted throughout the aforenentioned period.
Furthernore, three public nmeetings were held in Decenber 1999 in
Anchorage, Honer, and due to weather the Seldovia neeting was
t el econf erenced. During this public review period, 188
i ndi vidual s or organi zations were heard from and of those, 124,
66 percent, advised the departnent to prohibit on-bottom
mariculture in the specified areas. Thirty-seven, 20 percent,
wanted on-bottom mariculture to be allowed in Kachemak Bay and
Fox River Flats CHAs. Eleven, 6 percent, expressed the need for
restrictions in sone way. Si xteen, 8 percent, recomended
sonet hing else such as nore study. She noted that during this
phase of public review, coments were taken on two issues: on-
bottom clam farm ng and jet skis. Ms. Fritts pointed out that
this process is different than how public planning processes are
done for CHAs because usually any and all issues are on the
tabl e. She remarked that the department's staff is skilled at
sorting through conplex issues, working to facilitate progress
of the planning teanms, and devel oping policies on what the team
feels necessary to do. She explained that because of that
ability, and as a cost-efficiency to the departnent and
conveni ence to the public, comments were gathered on both topics
at these neetings. Al though sonme in the mariculture industry
have been critical of this decision, the departnent |eaders are
confident that there has been no bias by comments on the other
I ssue. She explained that at the tinme [of the public conmment
process] t he depart nment agr eed wth t he division's
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recommendation to keep regulation devel opnent separate for the
i ssues [of on-bottomclamfarm ng and jet skis].

Nunber 1097

M5. FRITTS noved on to the second public comment solicitation
regarding on-bottom farm ng. A formal public notice was
advertised in |l ocal newspapers for 30 days. Witten comment was
accepted between Novenber 10, 2000, through Decenber 13, 2001.
As before, letters were sent to any interested party that was
known, which consisted of 181 parties. Ms. Fritts said, "Based
on the information at our disposal, besides what was coming in
via the public comrent process ... we did choose not to hold a
formal public hearing in that second round." In that second
round, 27 individuals or organizations were heard from and it
was about an even split in regard to whether to support on-
bottom mari cul ture. "It's noteworthy that the reasons given in
both the 1999/2000 and 2000/2001 public comrent periods didn't
differ significantly," she pointed out. Ms. Fritts noted that
the commttee packet should include nuch detail regarding the
types of comments that were received and the responses to those
comments. Sone of the responses from ADF&G refer to information
that was gleaned in a review of the scientific literature. That
review was nmade available to the industry in Septenber 2000, two
nont hs before the formal public comment peri od.

M5. FRITTS, in response to Chair MCGuire, clarified that she was
referring to a review of scientific literature that was
concl uded in June 2000.

CHAIR McGUI RE asked, "And the scientific literature upon which
the review is based was conducted in which year?"

MR. FRITTS deferred to others and requested the ability to

continue with her section first. She continued by noting that
some in industry conplain that a scientific peer review of the
docunent wasn't done. However, she pointed out that [the
departnment] did reach out to the industry [requesting that it]
provide what it considered to be the nobst relevant literature.
In all, over 130 pieces of literature were reviewed. N nety-six
of those 130 were referenced in the [departnent's] paper. There
is a huge volunme of literature that is related to mariculture
and shel |l fish. A highly qualified individual was assigned to
get the information and review it in order to put it into a
revi ew packet. This individual's work was reviewed by three
seni or biologists in-house. Through that review there was no
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evidence that any inportant publication about littleneck clans
was over | ooked.

Nunber 1410

M5. FRITTS then turned to the process. As laid out earlier, the
[ departnment] | ooked at the statutory nandate. Furthernore, the
goals and policies of the plan were reviewed and nmuch of that
information is before the commttee. She noted that there are
sub goals to the plan such as to protect inportant wldlife
habitat, to mnimze harnful disturbance to wildlife, to protect
natural substrates, to maintain aquatic habitat, to maintain or
i nprove public access to and within the CHAs, and to naintain or
i nprove opportunities for hunting and fi shing.

M5. FRITTS pointed out that a total of eight inportant pieces
were reviewed. Many itenms were considered, such as the public
comments from the two processes and the available scientific
literature as well as the recommendations of the planning team
which was al nost unaninmous in recommending the prohibition of
on-bottom clam farm ng in Kachenmak Bay and Fox River Flats CHAs.
Consi deration was also given to the findings of the Board of
Fi sh, which said that Kachenak Bay's resources are already fully
all ocated and thus giving resources to the clam farmers would
result in taking away |[the resource] from others. The
Departnent of Law was consulted and it confirnmed that the
statutes and regulations are being interpreted correctly by
proposing the closure. The results of a legislative audit dated
Oct ober 23 were al so consi dered. Ms. Fritts explained that the
| egislative audit reviewed ADF&G s, DNR s, and DGC s activities
related to mariculture developnent in the Aquatic Farm Act. The
audit found, on page 15, "that denial of Kachemak Bay aquatic
farm ng permts was consistent with the area use plan.”

M5. FRITTS rennarked:

VWhich brings ne to the conclusion [that the Al aska
Department of] Fish & Ganme has been neeting the
| egislature's intent about mariculture [by] pronoting
the mariculture industry in Kachenak Bay, as |
mentioned, it's the site of the nobst intensive

suspended culture anywhere in the state. After an 18-
nont h process though, Fish & Gane views closing these
two critical habitat areas to future applications for

on-bottom farmng as, first of all, consistent wth
statute. Second, consistent with other regulations
It's also ... a better use of limted state
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agency resources because the agencies don't spend tine
reviewing sonmething that we're not going to approve
anyway. And lastly, it was supported by the
| egi sl ature through that audit.

The regulation is designed to make clear to the public
that permtting of on-bottom culture does not neet the
statutory intent for those areas as laid out by the
| egislature in the '70s, by the permtting regs in the
"80s, and in the plan itself in the early '90s. e

bel i eve t hat our review has been t hor ough

conprehensive within the limts of our budgets, and
user-friendly to the public. W far exceeded ... the
normal requirenments for regulation developnment in

terms of deliberation and inclusion of the public
prior to proposing regs.

Nunber 1643

REPRESENTATI VE JAMES expressed concern with the plan, which
doesn't have the force of the law if it allows sonething that
isn't statutorily allowed. She asked if that is correct. She
clarified her belief that plans should be anmended if sonething
cones up that determ nes the intent wasn't [correct].

M5. FRITTS agreed and pointed out that such was being done in
this case. She explained that it was heard that the plan may
need anending and thus a process was undertaken in order to
determne how the public felt and now the regulations have
resul t ed.

REPRESENTATIVE JAMES related  her under standi ng that t he
| egislative audit found the denial to be consistent with the
pl an. Therefore, if there is a flaw in the plan, the audit
isn't necessarily supportive of the outcone.

VS. FRITTS acknow edged Representative Janes' poi nt, but
highlighted that the other itens she nentioned in conbination
with the audit would lend support for the proposal noving
forward

CHAIR MGQU RE remarked that there is always a tenuous bal ance
between the statutes and the regul ati ons.

REPRESENTATI VE JAMES pointed out that the statutory things
[intent] was designed in 1970 and perhaps tines have changed.
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Nunmber 1803

SENATOR TAYLOR renarked that the audit he read pointed out that
ADF&G had not passed any regulations on nmariculture farmng for

Si X years. Furthernore, the audit was highly critical of the
departnment for the manner in which it had not done anything on
t hat . He asked, "Is that the sane audit you are using to

justify the closure of Kachemak Bay?"

M5. FRITTS clarified that the audit to which Senator Taylor is
referring covered two issues: the body of statewi de mariculture
regulations and the permtting the departnment has done in
Kachemak Bay. The audit said that the departnent did follow the
plan that is in regulation and thus followed the law as it
currently stands.

SENATOR TAYLOR noted that he had reviewed the literature review
done by M. Hauser, Division of Habitat and Restoration, ADF&G
the response by M. RalLonde, Aquaculture Specialist, University
of Alaska - Fairbanks; and [a letter] from Dr. Cheney, Executive
Director, Pacific Shellfish Institute. Senator Taylor said that
he found both comments to contain [identify] serious flaws in
the approach taken by the departnent and M. Hauser. Upon
review of [ADF&G s] 28 comments, Senator Taylor summarized that
[the departnent felt] that [the departnent's] people have 70
years of experience and peer review was done so there was no
need to respond. Senator Taylor renmarked that he didn't believe
he had seen anything as generalized [as the departnent's
responses to M. RalLonde's and Dr. Cheney's statenents].

M5. FRITTS deferred to soneone in Anchorage.

Nunmber 2054

DR, WLLIAM HAUSER, Division of Habitat and Restoration, Al aska
Department of Fish & Gane, testified via tel econference. Dr.
Hauser said, "Although both responders provided sone new
literature citation, many were not directly relevant to the
guestion at hand and they offered very, very little new

information that would affect changing (indisc.) nost of the
items we discussed.”

DR HAUSER, in response to Senator Taylor, infornmed the
commttee that he is a biologist. He expl ained that he has an
under graduate degree in zoology at the University of Wsconsin

a Mster's degree in fish and wldlife managenent at Montana
State University, and a PhD in zool ogy studying marine fishes at
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the University of Maine. Dr. Hauser noted that he has, anong
ot her things, been with ADF&G for 20 years.

SENATOR TAYLOR inquired as to Dr. Hauser's experience or
expertise in bival ves.

DR. HAUSER answered that through class work and associated
studies he has had experience wth bivalves. However, he
pointed out that part of the review was to evaluate available
literature regarding ecological relationships for this organi sm
and the principles of ecology are basically the sane.

SENATOR TAYLOR answered that he understood that an individual
with Dr. Hauser's experience could performa literature review.
However, the coments made in response by M. RalLonde and Dr.
Cheney spoke to the specifics of Kachenmak Bay. "W frequently
run into situations down here where sonebody sits in a office
and cones up with a 'conputer nodel' after doing literature
research and all of a sudden starts changing the world we Ilive
in based on their conputer studies or their nodel that they've
created,” he said. Senator Taylor related his understanding
that there seens to be a conplete disregard of the actual on-
ground staff work for surveying and determ nation of beds, and
S0 on.

Nunber 2238

LANCE TRASKY, Southcentral Regional Supervisor, D vision of
Habitat and Restoration, Al aska Departnent of Fish & Gne,
testified via teleconference. M. Trasky clarified that
[ Senator Taylor] is referring to the wrk done by the
departnment's shellfish biol ogist in Kachemak Bay. The
departnment has had shellfish biologists in Kachemak Bay for 40
years working on all types of shellfish, in particular
littleneck clanms. Therefore, the research cited in relationship
to those <clams is based on mny years of work of the
departnment's shellfish biologists in that area. In regard to
M. RaLonde, M. Trasky said, "As far as we know, M. RalLonde
has not done any work in Kachemak Bay so he's sinply critiquing
the stuff done by other scientists.” All the research and
reports are peer-reviewed by  bionetricians and shellfish
bi ol ogi sts in the departnent.

Number 2342
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SENATOR LINCOLN restated her question regarding the four
entities that didn't participate in the interagency planning
t eam

CLAUDI A SLATER, Division of Habitat and Restoration, Al aska
Division of Fish & Gane, testified via teleconference that the
Environnental Protection Agency and the U S. Coast Guard didn't
participate very nmuch while the City of Honer, which was
primarily interested in the personal watercraft topic, and the
Kenai Peni nsul a Borough partici pated at varyi ng degrees.

Nunmber 2388

RAYMOND RaLONDE, testifying via teleconference, inforned the
commttee that his testinony brings about 20 years of field
experience in aquaculture to this hearing process. He noted
that although he is currently an Aquaculture Specialist in the
Marine Advisory Program wth the University of Alaska -
Fai r banks, his comrents shouldn't be construed to be the opinion
of the University of Alaska. M. RalLonde also noted that at one
tine he was a habitat biologist for the Oegon Departnent of
Fish & WIldlife and thus habitat protection is a major part of
what he considers inportant. Furthernore, M. RalLonde pointed
out that he has been involved in Kachemak Bay issues since 1991
when he was an organizer and participant of the Kachenak Bay
Task Force from 1991-1993. During that tinme he conducted oyster
culture research in the area of nursery culture from 1994-1997.
Currently, he is involved with this review of this scientific
approach to on-bottom aquaculture in Kachemak Bay.

MR. RaLONDE enphasi zed that his concerns over the |ast few years
have been in regard to the distortion of what he considered the

environnmental inpacts of aquatic farmng in Kachemak Bay. "It's
a point of view that's of great departure from what the rest of
t he nation IS considering concerning on-bottom bivalve
enhancenent,” he charged. M. RaLonde pointed out that there

are a nunber of nationally recognized scientists as well as the
Pacific Shellfish Institute who support his assessnent of the
bi ased standards adopted by ADF&G Most recently, M. RalLonde
has reviewed the departnent's Iliterature review entitled,
"Ecol ogi cal Consi der ati ons for On-Bottom  Aquacul ture of
Littl eneck Clanms in Kachemak Bay, Al aska". M. RalLonde said:

In short, | believe the ADF&G report is highly flawed
and is not a valid docunent to be used to issue a ban
on aquatic clam farmng in Kachemak Bay. Havi ng been
a peer reviewer of mmjor scientific journals and al so
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[for] a granting agencies for a decade, I'd go so far
as to say that this docunent by the departnent goes
far beyond just a difference of opinion or an
ignorance of the issue. But there appears to be a
del i berate selection of docunents and m sstatenents of

(indisc.) material that were purposeful. As an
exanple, there were exanples that were in this
docunent that were al nost beyond belief. How we can

conpare the risk of disease transm ssion, for exanple,
wth <clams in Kachemak Bay that are regionally
transported within the sane region, no exotic species
allowed in the state at all, to whirling disease in
rai nbow trout in the Lower 48. They're not even close
to being represented as the sane degree of risk, but
you don't see that in this literature review As a

result, |I'm very concerned about how this docunent was
used ... particularly how it was wused wth its
interdisciplinary force. Was this a docunent that

presented what was considered to be a factual basis
for on-bottom aquacul ture?

MVR. RaLONDE provided the committee wth various faulty
statenents from the departnent. He quoted the followng from a
recent docunment from M. Trasky: “If comercial on-bottom
mariculture is allowed in the critical habitat area, habitat
that is presently available to a diversity of organisnms would be
managed exclusively for littleneck clam production.” M.
RaLonde pointed out that clans perform an inportant function in
the marine environnent. Besi des providing food for predators,
clans are linked to the nutrients in the water and delivery of
those nutrients to the sedinent. M. RalLonde explained, "This
| i nkage mechanism and the influence that clans have on the
conposition of the substrate and the food supply for the array
of organismin the bottom can actually add diversity to a marine
system rather than take it away." Furt hernore, predator
exclusion netting, which is referred to by the departnent on a
nunber of occasions, doesn't elimnate or deny predators access
to bottom feed but rather reduces predation. He expl ai ned that
if netting wasn't wused in a farmng situation, virtually a
hundred percent of the (indisc.) seed would be consuned by
pr edat ors. However, even with netting farners can expect 40
percent or nore loss of the clans under the netting due to
predati on because nmany snaller predators can nove through the
| arge predator netting. In fact, on the beaches applied for by
the farnmers, the populations of clans are so reduced that if 40
percent of the clanms were lost to predation, it would nean that
nore clams would be available for the predators if the clans
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were farned. Al though ADF&G s current position that clam

farmng will alter the abundance or diversity of animals is
correct, the preponderance of evidence illustrates that the
inpact of clam farmng is rather benign. Furthernore, the

i npacted area can quickly restore to its original condition once
the site is left fallow M. RalLonde said, "ADF&G docunents are
replete wwth statenents that birds and many marine invertebrates
depend on bivalves, and that is exactly true, and any |oss of
habitat would adversely effect the survival of these species.
But the departnent provides no supporting information concerning
the dependence of these species on on-bottom food supplies in
relation to the anmount that is available. Is the food supply
limting to the point that on-bottom aquaculture jeopardizes
t hese popul ations?" He pointed out that under the Kachenak Bay
CHA plan and the current Kenai Area Plan no special protection
is afforded any of these species. For exanple, juvenile crabs
will still be able to feed on juvenile clans, and shore birds
feed through the large netting and thus account for a
substanti al part of the 40 percent nortality of clans.
Moreover, the disease issue is highly overstated. He enphasized
that Al aska has an exotic species inport ban and a regional
transport policy requiring only Southcentral brood stock be used
for seed for Southcentral beaches. Di sease certification is
performed for brood stock destined for the hatchery and for the
seed between the hatchery and the grow out beaches.

MR. RaLONDE expressed his puzzlenment that there was no reference
to the expertise and pathology wthin ADF&G s departnent.
Wthin ADF&G Dr. Ted Meyers (ph), a noted pathologist who is
internationally recognized, has performed hundreds of shellfish
exam nations screening for potential shellfish diseases in
Al aska over the l|last 20 years. Dr. Meyers (ph) has found no
di seases of significance in Al askan shellfish. Furt her nore,
genetic concerns are overstated due to the aforenentioned
regional transport policy that requires that the animals within
the region stay within the region and not be allowed outside.
M. RalLonde returned to the issue of predator netting and noted
that it had not be inplicated with entangl enent. Any probl ens
wWith predator nettings can be dealt with in the site selection
process.

MR RaLONDE turned to the economc opportunities of clam
aquacul ture. Al aska inports nore than a mllion clans from
outside of the state. He informed the commttee that the Lands
End restaurant in Honer has renoved clans from its nenu, but
indicates that the restaurant would sell nore than 20,000 pounds
of clanms annually if they had access to them M. RalLonde said,
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"I'n summary, based on ... the environnmental inpact, | do not see
a support for banning on-bottom aquaculture in Kachemak Bay.

And the result ... will be an economc loss to the ... region.
| would personally like to see a major effort done to actually
| ook at environnental consequences of Kachemak Bay." He noted

that he has proposed to the departnent and sought the first
$10,000 in funding to put together a conference this Fall on the
envi ronnment al inpacts of shellfish aquaculture.

Nunmber 2883

VICE CHAIR TAYLOR, after being handed the gavel from Chair
McGQuire, expressed his hope that M. RaLonde will be able to
have the conference he nentioned. However, Vice Chair Tayl or
was concerned that no one present at the conference my be
willing to listen to the experts. Vice Chair Taylor asked, "How
much of the decision to close Kachenak Bay to clam nmariculture,
in your opinion, is based on ecology and how nuch of that
decision is based on eco-politics com ng out of the Honmer area?"

MR. RaLONDE remarked that he wasn't [famliar] with the eco-
politics in the Honer area. This is a situation in which sone
of the farners have applied for beaches that have highly
depl et ed popul ati ons.

TAPE 01-7, SIDE B

MR. RaLONDE said that he could see aquaculture as providing an
opportunity to utilize beaches |ike that. The environnental
i ssues haven't focused on cl ans. He noted that recently nuch
informati on has been generated through EVOS [Exxon Valdez oil
spill] studies on clans, but it hasn't been incorporated into
this discussion. In M. RaLonde's opinion, the environnental
i npact issues haven't been presented in a forum that allows an
unbi ased and totally independent view. However, he acknow edged
that the departnent would probably charge that sone of his
docunents have been biased, and to sonme degree he agreed. M.
RaLonde related his belief that there is a way to deal wth
[clam farmi ng] under the current permtting process. A ban
isn't necessarily the best way to proceed.

Number 2883
SENATOR LINCOLN related her understanding that M. RalLonde is

not speaking as a University of Alaska enployee, but his
comments represent his own opinions.
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MR. RaLONDE agreed and clarified that he represents 20 years of
experience as an aquaculture specialist, part of which has been
with the university. In further response to Senator Lincoln,
M. RalLonde recalled that his paper was witten in January 2001.

SENATOR LI NCOLN quoted the follow ng passage from M. RalLonde's
paper : "I again call to question, and have not received an
adequate response, why ADF&G believes that the populations of
littleneck clans in Kachemak Bay are doing fine when all the
evidence | see shows a constant decline in the popul ation and
the commercial and recreational harvest.” If that is the case,
it is a major concern.

M5. FRITTS said that clam densities do vary over time and the

departnent has been doing studies on them The depart nent
doesn't have any scientific evidence that wld stocks in
Kachemak Bay are depleted or are in need of restoration. She

offered a nore in depth response fromthose in Anchorage.

SENATOR LI NCOLN suggested that the answer could be in witing
for the next neeting.

Nunber 2720

MR. TRASKY, in response to M. RalLonde's quote read by Senator
Lincoln, pointed out that the only data that exists on Kachenmak
Bay is that which has been collected by ADF&G  The departnent's
bi ol ogi sts believe that the [littleneck clam populations are
wel | W t hin t he nat ur al fluctuation because shel | fish
popul ations vary according on environnental conditions. He
noted that these populations are harvested at a very high rate.
Furthernore, they are a very inportant food source for many of
the animals in the bay such as the otters, scoters, and the
ei ders. Moreover, there is a very high human consunption of
clanms in Kachermak Bay. M. Trasky highlighted the fact that
there is a clam nanagenent plan for the bay from the Board of
Fi sh & Gane.

VICE CHAIR TAYLOR related his understanding that at one tine
there were a number of commercial harvesters who harvested well

over 100,000 pounds per year. However, this last year there
were only two conmercial harvesters that harvested only 17,000
pounds. He indicated that information may be sone of the data

to which M. RaLonde is referring in his statenment that the clam
popul ati ons are declining.
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MR. TRASKY noted that the board cut back the anount of
commer ci al harvesting.

VICE CHAIR TAYLOR asked then if the 17,000 pounds per year was
due to the board's decision

ELLEN SI MPSON, Al aska Departnent of Fish & Gane, testified via
t el econf erence. Ms. Si npson  explained that the board
established an annual guideline harvest level for littleneck
cl ans at 40, 000 pounds for Kachemak Bay.

Nunber 2578

VICE CHAIR TAYLOR inquired then as to why only 17,000 pounds
were harvested |ast year if the clans are doing fine.

MR. TRASKY pointed out that the shellfish biologists are in
Honmer and coul d be avail able for the next neeting.

MR. FRITTS said that "we" haven't seen this docunent and aren't
able to respond. Therefore, she suggested that the commttee
could identify what questions it would like answered so that
[the departnent] could do so.

SENATOR LINCOLN clarified that she wanted [the departnent to
respond] in witing to the entire docunent [from M. RalLonde].

Number 2515

VICE CHAIR TAYLOR related his belief that such has al ready been
done and enbodied in the 28 coment responses attached to the
[ February 6, 2001, nenorandum from M. Trasky, which is included
in the coomttee packet]. Vice Chair Taylor renmarked that those
responses seened "cursory and self-serving."

MR. FRITTS related her understanding that the purpose of this
neeting was to provide the commttee with an description of the
public process that was used to prepare these regulations, to
di scuss the eight itens that the departnent used to propose the
regul ati ons. "Obviously, we're not prepared today to talk
about, in detail, ... the scientific literature review, ...,"
she said. The questions being asked clearly need to be answered
by sonme of the biologists in the comrercial fisheries division.

VI CE CHAI R TAYLOR remarked that the process is not just a report

to the commttee that a hearing was held and the public
at t ended. He asked, "My first question to the departnent is:
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Wo came up with the idea to shut them down totally, in the
first place, and why?" Those making the applications certainly
didn't initiate the process.

M5. FRITTS enphasized that she laid out the process that was
used and why the departnent believed it was being asked to do a
review and possi bly propose a change. She reiterated that a key
"driver" is the statutory mandate, "to protect and preserve
habitat areas, especially crucial to the perpetuation of fish
and wildlife and to restrict all other uses not conpatible with
that primry purpose.” In response to M. RalLonde's renarks
regarding predator netting, M. Fritts said that excluding
predators from the substrate doesn't help "preserve habitat
areas, especially crucial [to the perpetuation of fish and
wildlife and to restrict all other uses not conpatible with that
primary purpose].” Nor does it help follow the law [as laid
out] in the plan. M. Fritts reiterated that the conbination of
the statute, the plan, and the denial of the permts in Kachenak

Bay, generated the need to review this. Furthernore, public
comment was taken and the public was largely opposed to on-
bottom mariculture in Kachenmak Bay. Al though a scientific

literature review [was done], she acknow edged that it wasn't
conprehensive, and noreover science can be contradictory.
"There were enough holes ... in the literature to nake us
cautious about Kachemak Bay, that has very clear nmandates about
what we're to do there in issuing permts or not issuing
permts,” she said. A broad planning [team] was established and
it was al nost unaninous in recommending the closure of Kachenak
Bay to on-bottom maricul ture.

VICE CHAIR TAYLOR clarified that the commttee is concerned
because the [legislature] has funded a hatchery for the purpose
that sonething goes on in the [Kachemak Bay] area. Furthernore,
the commercial activities continue to be dimnished in that area

and now the departnent is ending it all together. Wth the
closure, Vice Chair Taylor agreed with [Ms. Fritts' concl usions]
that government wll be streamined due to the lack of

applications for permts. Vice Chair Taylor charged:

Maybe what we no longer need is a couple clam
biologists sitting around out there, who no |[|onger
have any reason to be there, especially since after
30/40 some years with both commercial activity and a
significant recreational activity we see no decrease
or harmto the clam population, ... these are nornal

natural cycles that we're watching .... W're not
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inproving the habitat, we're not hurting the habitat,
we're just watching the habitat.

M5. FRITTS stated, "W're maintaining and protecting it as the
| aw requires us to do."

VI CE CHAIR TAYLOR remarked that he considered that questionable.
He then called in to question the department's managenent of the
trees in the Kachemak Bay State Park, which [have been eaten by
bugs] .

M5. FRITTS infornmed the commttee that there will continue to be
comercial mariculture for suspended culture in Kachemak Bay.

VICE CHAIR TAYLOR echoed the fact that there are only two
comerci al operations harvesting 17,000 pounds.

M5. FRITTS clarified, "You' re tal king about 24 suspended culture
operations.”

Nunber 2145

REPRESENTATI VE JAMES noted that the constitutional mandate is to
manage the state's resources for comon use under a sustained
yield basis, which is always in conflict. She expressed the
need to strike a balance. She said:

I"m for saving everything, |I'm for not destroying the
habitat, ... |I'm for doing everything the right way,
but I think we have to do it. | don't think not doing
it is the option for comercializing and utilizing our
resources for our living and for our enjoynent. So,
we have to figure out how to nake the two conpati bl e.
And | think that should be our goal.

Number 2068

REPRESENTATI VE SCALZI turned to the [departnent's] belief that
maintaining and enhancing wldlife and public use is
inconsistent with on-bottom maricul ture. However, conmerci al
harvests are still allowed in an area that is supposed to
enhance wildlife. As a clam digger hinmself, Representative
Scal zi new firsthand that there are lower yields of clanms in the
area, which he attributed to comrercial harvests. Al t hough

Representative Scalzi noted that he was very sensitive to
disallowing comercial clammng, he found the departnent's use
of the area's critical habitat status to be inconsistent.
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REPRESENTATI VE  SCALZI directed attention to M. RaLonde' s
evi dence of larval drift. He remarked that he had not heard a
good response from the departnment on that issue. Therefore, he
requested that the departnment speak to that specifically.

REPRESENTATI VE SCALZI noted that he attended one of the neetings
that dealt with both the jet ski and aquaculture issues. He
noted that 80 percent of those present were present to oppose
the jet skis, the eco-politics nentioned by Senator Taylor.
Therefore, the people that were present were not going to be
supportive of an added use in Kachenak Bay. He recalled that it
was said that 60 percent of those at that neeting were opposed,
which he felt [was] |ow [opposition]. He felt that the nunbers
were skewed. At the other neeting in which the jet ski issue
[was not heard], the split between supporters and those in
opposition was close to 50/50, which he felt was nore realistic.
Representative Scal zi conment ed:

The jet ski issue along with the mariculture issue, |
think that the [Al aska] Departnent of Fish & Gane
need to be consistent wth biological managenent and
not get into reviews that certainly suggest politics
is involved as to what people want to see in a
critical habitat area. I would have nore respect for
the departnent if they stuck to the biological issues.
There is no biological reason why we shouldn't have
jet skis in Kachemak Bay State Park ...

VICE CHAIR TAYLOR announced that another neeting would be
schedul ed on this topic.

ADJ OURNNVENT
There being no further business before the comnmttee, the Joint

Commttee on Admnistrative Regulation Review neeting was
adj ourned at an unspecified tine.

JO NT ARR COW TTEE -19- March 8, 2001



