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VENDY REDMAN, Vi ce President

University Rel ations

University of Al aska

PO Box 755000

Fai r banks, Al aska 99775

POSI TI ON  STATEMENT: Provided information regarding the
university's procurenent practices.

KATHLEEN SCHEDLER, Director
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Facility Services

University of Al aska - Fairbanks

PO Box 757390

Fai r banks, Al aska 99775

PCSI TI ON STATEMENT: Presented an overview of the best value
procur enent process.

BERT BELL, President

Associ ated General Contractors [of Al aska]

2093 Van Horn

Fai r banks, Al aska

POSI TI ON  STATEMENT: Testified that AGC accepts best value
procurenent as long as it is done in a fair, open, and
conpetitive manner.

JEFF ALLI NG

Al can Buil ders, Inc.

PO Box 70752

Fai r banks, Al aska 99707

POSI TI ON  STATEMENT: Expressed concerns wth best value
procur enent .

JACK W LBUR, President

Desi gn Al aska

601 Col | ege Road

Fai r banks, Al aska

POSI TI ON  STATEMENT: Testified in support of best value
procur enent.

DENNI S M CHEL, President

Anmer i can Mechani cal

PO Box 72991

Fai r banks, Al aska

POSI TI ON STATEMENT: Testified that best value procurenent is
the way to go for the university.

DI CK ENGEBRETSON

Aurora Construction Supply

(No address provided.)

Fai r banks, Al aska

POSI TI ON STATEMENT: Expressed support of the university trying
best val ue procurenent.

JI M LYNCH, Associate Vice President
Fi nance;

Chi ef Procurement O ficer
University of Al aska
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(No address provided.)
POSI TI ON STATEMENT: O fered his assistance on this issue.

DONNA BRADY- ROBERTSON, Presi dent

Sun- Ai r Sheet Metal, Inc.

3250 Easy Street

Fai r banks, Al aska 99701-7734

POSI TI ON  STATEMENT: Suggested a task force of interested
parties to work with UAF.

M CHAEL SAMSON, President

Sanson Electric, Inc.

3125 N. Van Horn Road

Fai r banks, Al aska

POSI TI ON  STATEMENT: Testified in regard to the rights of
subcontractors.

DAN CROSS, US Arny Garrison - Al aska

Chair, Source Sel ection Eval uation Board

(No address provided.)

POSI TI ON STATEMENT: Expressed hope that the |egislature would
keep the process noving forward.

DAN FAWCETT, General Manager

Sei nens (ph) Buil ding Technol ogi es for Al aska

(No address provided.)

Juneau, Al aska

POSI TI ON  STATEMENT: Testified that Seinmens (ph) Building
Technol ogies for Alaska is in support of best value procurenent.

Bl LL WATTERSQN, President

Wat t er son Construction Conpany

6500 Interstate Circle

Anchor age, Al aska 99518

POSI TI ON  STATEMENT: Testified as a best value procurenent
contractor.

GARY KLEBS, President

Kl ebs Mechani ca

President, Associated Builders and Contractors, Inc.

2261 Ci nnabar Loop

Anchor age, Al aska 99507

POSI TI ON STATEMENT: Testified as a contractor in opposition to
[ best value procurenent]. On behalf of ABC, he expressed
concerns with best val ue procurenent.

EDEN LARSON, Executive Director
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Associ ated Builders and Contractors, Inc.

3380 C 5th Street, Suite 100

Anchor age, Al aska 99502

POSI TI ON  STATEMENT: Expressed concerns wth best value
procur ement .

ACTI ON NARRATI VE

TAPE 01-5, SIDE A

Nunber 001

CHAIR LESIL MGU RE called the Joint Commttee on Adm nistrative
Regul ation Review to order at 2:55 p.m Represent ati ves
McGQuire, Janmes, Hayes, and Senator Geen were present at the
call to order. Senators Taylor and Lincoln arrived as the

nmeeting was in progress.

Review of "Best Value" Procurenent under consideration by
University of AK, Fairbanks

CHAI R M@UJ RE announced that the commttee will hear a review of
the "best value" procurenent under consideration by the
University of Al aska - Fairbanks.

Number 0123

VENDY REDMAN, Vice President, University Relations, University
of Alaska, infornmed the cormmittee that sonme of the university's
peopl e have had difficulty getting to Juneau and thus are in
ot her | ocations. She suggested that Kathleen Schedler be
allowed to provide the conmttee with an overview regarding the
"best val ue" procurenent. Ms. Redman also suggested that it
woul d probably be nost beneficial if the discussion was kept in
general terns. She also indicated that Steve Titus was
avai l abl e via tel econference.

CHAIR MGURE infornmed everyone that various nenbers of the
conmittee have been contacted by the conpanies who have
expressed concern regarding the change [to Dbest val ue
procurenent]. The purpose of this neeting is to provide a
public forum to present the various sides. Furthernore, this
neeting is a chance for the legislature to review what is and is
not included in the procurenent statutes. Presently, the
university isn't included in the procurenent statutes.

Nunmber 0383
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KATHLEEN SCHEDLER, Director, Facility Services, University of
Al aska - Fairbanks, testified via tel econference. Ms. Schedl er
expl ai ned that when awardi ng capital construction projects, best
value [procurenent] is a source selection. Therefore, the
contractor's qualifications are evaluated, as well as the
mechani cal and electrical subcontractors, on the basis of past
experience, technical expertise, and bid price. The basis of
past experience is derived from references provided by the
[contractor or subcontractor]. The use of best val ue
[ procurenent] woul d be det er m ned proj ect - by- proj ect
specifically depending upon the priorities, conplexities, and
size of the project. Ms. Schedl er said, "UAF believes that
awardi ng capital construction projects solely on the basis of
| ow bid does not necessarily ensure the best value, specifically
as it relates to quality of construction, maximzing the budget,
and assuring tinely conpletion of the construction project.”

M5. SCHEDLER informed the committee that the process of best
value has been wused by the federal governnent since 1995.
Furthernore, nunerous universities and states across the nation
utilize this process. The use of this system el sewhere has been
studied in order to integrate the best of those processes into
the University of Alaska' s process. Ms. Schedl er pointed out
that the university has successfully utilized source selection
since 1988, specifically for the purchases of highly technical
equi pnent . The university also used source selection for the
contractor for the installation and construction of a diesel
engi ne generator.

MS. SCHEDLER enphasi zed that the university has not proposed an
extension of the 30-day tinefrane to award a construction
proj ect. Nor does the university want to create an excessive
burden on the contractors in responding to solicitations. Ms.
Schedl er explained that the desire is to develop a system that
retains the contractor's reference information in order to avoid
the [contractor] being burdened by responding to the sane

guestions many tines. The evaluation criteria is specifically
restricted to the evaluation factors that are articulated in the
bid docunent. Furthernore, [the wuniversity] has expressed
w I lingness to debrief any contractor requesting a review of any

speci fic project eval uation.

M5. SCHEDLER infornmed the committee that in January 2001 the
university advertised the Physical Plant Renewal project as a
best val ue source selection. This project anpbunts to about $3.5
mllion and wll renew five naintenance jobs in a building at
UAF that wll be fully occupied through the duration of
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construction. At this tinme, this specific project won't be
awarded on the basis of best value but rather will be awarded
solely on |ow bid. This revision occurred because the project
couldn't be delayed in order to respond to the nunerous |ate-
comng coments and suggestions that have been received.
Therefore, it the wuniversity's intent to solicit additional
comments and expressions of concerns fromthe contracting public
and to finalize a best value process that UAF can use when it
determ nes necessary.

Number 0728

REPRESENTATI VE JAMES remarked that she doesn't have any problem
with a best value process. However, when the system was changed
so drastically, was any thought given to notifying the
contracting community in the area in order to explain this
before the bid docunent.

M5. SCHEDLER replied yes and noted that it was explained to the
Associ ated General Contractors (ACG. She estimated that
approximately 80 people attended that [neeting]. At that tine,
many questions were fielded, but no specific concerns were heard
such that would have warranted the university not noving forward
with the process. Several suggestions were taken into account
and incorporated into the specific project.

Number 0809

CHAIR MG@UIRE inquired as to what procedure the wuniversity
follows since it doesn't fall under the state procurenent code.

MS. SCHEDLER answered that the university follows AS 36.30 and
the university regul ation 05. 06.

CHAIR McGU RE rel ated her understanding then that the university
has been followng the state procurenent code, although the
university is not subject to it.

V5. REDMAN pointed out, "Wen the state procurenent code was

put in, the |anguage 'substantially equivalent' ... is in effect
meant to be the sane.”

Nunber 0947

BERT BELL, President, Associated General Contractors [of Al aska]

(AGC), testified via teleconference. M. Bell said, "AGC s
policy toward best value or alternate type procurenent is one of
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acceptance, provided that the docunents are done in a fair,

open, and conpetitive manner." Wth regard to the university,
AGC has offered to work with it to bring [the best value
process] into conpliance wth industry needs. Al t hough the
university made an attenpt, [it seens that] sonme issues were
unanswered or are in question. M. Bell pointed out that the
private sector uses best value procurenent and one shouldn't
fear it. However, he did nention the need to diffuse the

possibility of [inappropriate awards] to say relatives.

CHAIR McGQUIRE inquired as to whether M. Bell had a tineline
relating to addressing the fair, open, and conpetitive issues
for which he has expressed concern.

MR. BELL informed the commttee that a nunber of nodels are
bei ng used throughout the nation such as that used by the US
Arnmy Corps of Engineers, which is heavier handed than what the
university is proposing. M. Bell thought that, with industry
i nput and review of working systens, a [nodel] could be up and
running in a few nonths. That nodel could then be custom zed
for specific projects. M. Bell remarked, "Every project
doesn't need best value procurenent, but there certainly are
sone that are in an owner's best interest and in the public's,
by being in the owner's best interest, to have the best team
available do it at the overall |east cost.”

CHAIR MGQU RE asked if M. Bell's last statenment neant that
there are sone projects that wouldn't be served by the best
val ue bi ddi ng process.

MR. BELL answered that in the case of sone straightforward
projects [best value procurenent would not need to be used].
However, when there are conplicated projects or projects that
are located in a heavily used building that can't be closed,
then [the university] would want to | ook for experience in order
to confirmahead of tinme that the bidder can do the work.

Number 1249

JEFF ALLING Alcan Builders, Inc., testified via tel econference
and noted that he is a nenber of the Associated Builders and

Contractors, Inc. M. Aling informed the commttee that his
conpany, Alcan Builders, began as a snall general contractor
approximately 20 years ago. Due to the current free and open

bi ddi ng system his conpany has been able to grow M. Aling
remarked that he enjoys the current system because it s
objective and doesn't allow for any subjective evaluation. As
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|l ong as the |ow bidder can provide a bond that basically states
that the bidder will conplete the project or the bonding conpany
will pay for sone other contractor to conplete the project, the
bi dder can proceed with the project. He noted that the |ow
bi dder nust al so have his paperwork in order

MR.  ALLING expressed the following concerns regarding "this

subj ective evaluation.” He felt that wuse of best value
procurenent results in a loss of freedom Furt hernore, he
didn't feel that best value procurenent has served Fairbanks
well. On the mlitary bases there has been nuch poor eval uation

of bidders, in his opinion. For exanple, a contractor who bid a
project on Eielson Air Force Base a few years ago didn't receive
the bid because he hadn't done any Departnent of Defense
contracting for nany years. However, this contractor had the
ability to conplete this project "with one arm tied behind his
back.” That is nerely one exanple of how the process is unfair.
M. Aling also expressed concern with accountability as well as
the governnent locking himinto a specific category due to the
size and scope of prior projects, which would not allow growh

He also expressed concern with tying up bonding, the "black
balli ng" of subcontractors, cunbersone paperwork, marrying of
contractors and subcontractors, and the "good ol e boy" system

MR, ALLING turned to solutions that the university is facing.
As nmentioned earlier, quality is one of the concerns. Also tine
is of concern, although there are currently I|iquidated damages
stipulated that hold contractors to schedul es. M. Aling
of fered to answer questi ons.

Nunber 1645

JACK W LBUR, Pr esi dent, Desi gn Al aska, testified Vi a
tel econference in support of best value procurenent. He
attributed the concerns surroundi ng best val ue procurenent to be
because of unfamliarity with the process. The architectural

and engineering conmunity 1is very accustom to best value
procurenent because that is how their services have been

procured for years. He informed the commttee that
architectural and engineering teans are devel oped. M. WI bur
said that best value procurenent does allow firnms to grow
Furt her nor e, an energing firm that can denonstrate its
capabilities is |Ilikely to grow nore quickly than someone

attenpting to grow their firmthrough | ow bid procurenent.

MR. WLBUR informed the commttee that he has worked with teans
under best value procurenment. From that experience, he has seen
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contractors get along nmuch better with the owner and the design
firm There is the inpetus [for the contractor] to work well
[with others] because the next job would be dependent wupon
getting along with the owner and doing a good job for the owner.
However, that inpetus doesn't exist with Iow bid procurenent. A
contractor who is awarded a contract with low bid procurenent
only knows that he can obtain the next project by being the |ow
bidder and thus there is no incentive to be cooperative.
However, M. Wlbur clarified that he wasn't saying that
contractors obtaining jobs through the |low bid process aren't
cooperative.

Number 1860

CHAIR MGQU RE inquired as to how many tinmes M. WIbur has bid
under best value procurenent and whether any of those bids
resulted in another team besides M. WIbur's being selected for
a university project.

MR WLBUR, in his 25 years with Design Alaska, said that his
services have been procured through best value procurenent for

the university. He pointed out that there was one unfortunate
circunstance in which the university didn't follow [best value
procurenent], but that was sorted out. He said that one case
didn't sour him on the [best wvalue] process. M. WI bur

informed the committee that Design Alaska has never been
selected by the university under any other [procurenent] process
"or really by any other governnent sector entity."

CHAIR McGU RE restated her question: "Has there ever been an
occasi on where your conpany has gone up agai nst another conpany
in which another conpany was selected over yours by the
uni versity under the best val ue system of procurenent?”

MR WLBUR replied yes, nmany tines. In further response to
Chair MGQuire, M. WIbur estimted that Design Alaska 1is
successful in 25 percent of the projects that it attenpts wth
the university. However, lately Design Al aska's success rate
has been hi gher than 25 percent.

MR WLBUR, in response to Senator Taylor, confirmed that
[ Design Al aska] is an engineering and architectural [firm.

SENATOR TAYLOR surm sed then that Design Alaska isn't bidding on
the construction of anything, but rather is submtting a Request
For Proposals (RFP) for professional or personal services.
Senat or Taylor stressed, "That is an entirely, totally different
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contract than what we're tal king about here that the university
is now noving into for the actual erection or construction of a
bui | di ng desi gned by an architect or engineer."

MR WLBUR agreed, but pointed out that the results have
simlarities.

SENATOR TAYLOR agreed that there are simlarities in the
results, but pointed out:

As an attorney, | also, in the past, have submtted a
response to a request for proposal from professionals.
The cities and boroughs and everybody does it wth
consultants, ... architects, and ... engineers. But
when we get the project designed, we don't go out and
then choose willy-nilly among the contractors based
upon ... sone discretionary decision process where we
like the color of one guy's trucks better than we do
the other fellow

MR. WLBUR charged that Senator Taylor was deneaning the process
by his conments. He didn't believe that it would evolve into
such a sel ection process.

SENATOR TAYLOR related his observance of Fairbanks' history in
which trucks of one color were the correct color for Bill
Sheffield when he decided who would receive a |ease of a

building for state offices. M. Sheffield was al nost indicted
over that and thus the entire procurenent code of the state was
changed. Senator Taylor said, "I think | need sonmething a

little nore objective within the categories to provide security
to people in the state that those contracts are being let to a
responsive, and that's the key term here, ... |low bidder."
Senator Taylor remarked that if M. WIbur feels that [Dbest
val ue procurenent] is such a good system that perhaps the state
needs to nove towards design-build [contracts] in which the
"architects and the engineers [would be] directly in bed wth
the contractor and then put the whole thing up for best value."

MR. WLBUR noted that he has also worked on design-build teans
for best value procurenent and that is al so a good process.

Nunber 2134
DENNIS M CHEL, President, Anerican Mechanical, testified via

t el econf erence. He noted that he has been in business in
Fai rbanks for 19 years and thus he has been through nmany of the
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bi ddi ng processes. He also noted that he is currently working
with the federal governnent on sonme design-build procurenent,
which seens to be working well. In regard to best value
procurenent, M. Mchel felt that it would potentially work wel
for the university because best value procurenent would shorten
the tinefranme and "tine is noney." M. Mchel infornmed the
committee that the Corps of Engineers is [utilizing] best value
procurenent or design-build [for] 90 percent [of its projects].
Best val ue procurenent could be a better bargain for the people
of the State of Al aska. M. Mchel concluded by saying, "I
firmy believe that this would be the right way for the
uni versity to go."

SENATOR TAYLOR questioned whether the word "responsive" already
provi des the discretion that is being sought.

MR. MCHEL replied, "Not necessarily.” A responsive bidder in a
|l ow bid system neans that there is a bid bond, which doesn't
necessarily guarantee quality and a price-conscientious project
for the owner. He expl ained:

If you want the job, you can buy a job at a |ow bid.
And then you have to go back in and fight with the
owner for change orders and clains. And you have
then, a contracting agency spending very valuable tine
trying to defend the university's position against a
contractor that went in and bought a job and that's
now trying to nake a few bucks. That's the way it is
up here. ... that's not good for the contractors and
that's not good for the owners. The federal
governnment recogni zed that; that's why they've gone to
best val ue and desi gn-buil d.

SENATOR TAYLOR explained that his concern is drawn from his
experience at the municipal |evel where even though a person was
a |low bidder, that person, due to their past, wasn't considered

to be as responsive a bidder as the next bidder. He
acknow edged that such discretion runs the risk of challenge in
court by the | ow bidder. Senator Taylor said, "It seens to ne

that this, in essence, just carrying word responsive one step
further out to provide sone additional criteria for coverage in

exercising what | think people at tines have exercised in the
past."
Number 2340
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CHAIR McGQU RE related her wunderstanding of the Admnistrative
Manual [for state procurenent] that 40 percent [of the decision]
nmust be based on cost and 60 percent is subject to the
discretion referred to by Senator Taylor. Therefore, she
guestioned whether discretion is already built into the system
by way of only weighing the cost at 40 percent.

MR. M CHEL expl ained how [ procurenent] works practically. If a
| ow bi dder doesn't get a job, for whatever reason, then the |ow
bi dder sees an attorney. Then the project is put on hold unti
there is a resolution and thus the owner |oses. M. M chel
didn't believe the guarantees are present because of the |egal
system

Nunber 2417

REPRESENTATI VE JAMES reiterated her belief that all contracts
shoul d be determ ned by best val ue procurenent. However, how is
best val ue defined. She expressed the need for openness in
order to thwart any perception of inpropriety. Representati ve
Janmes then asked how one would get started in the [contracting]
business if one is evaluated on their past work history.

MR MCHEL noted that when he began contracting, as a mnority
contractor, 19 years ago it was tough. He explained that if
subcontractors produce a product for a prinme contractor who is
going after a project, the subcontractor bid will be evaluated
based on cost and experience level as well. Therefore, there
wll be an avenue for subcontractors to enter the process [by]
building on the prinme contractor's reputation. In regard to
prime contractors entering the scene, the bonding capabilities
are there. Wth regard to past experience, that is sonething
that people in the business conmunity have to do in the private
sector as well as the governnent sector.

CHAIR MGU RE returned to the question she and Senator Taylor
have stated regarding the current procurenent code, which allows
60 percent [of the decision] to be subjective and can be based
on past failure of performance or |ack of responsiveness.

Nunmber 2563

MS. SCHEDLER explained that the current systemis as exactly as
stated by Senator Taylor in that the contractor has to be
responsi ve and responsible. Responsi ve addresses whether the
bi dder has submtted everything in the proper order.
Responsi bl e addresses whether the bidder has the ways and neans
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to acconplish the project. M. Schedler said, "It takes a great
deal to determine that a contractor is nonresponsible.” For
exanple, a contractor who in a past project had excessive
anounts of change orders and didn't net deadlines could still
not amount to being nonresponsible. Therefore, the current
system doesn't provide what best val ue procurenent does.

SENATOR TAYLOR related his belief that [best value procurenent]
acconplishes the sane as the word responsible was intended to
acconpl i sh. However, the word responsive seens to carry about
95 percent of the decision because of the fear of litigation
when exercising the discretionary portion of the statute as
enbodied in the word responsi bl e.

M5. SCHEDLER agreed, although she, as the UAF procurenent
officer, didn't believe that she is driven by fear in regard to
whet her a contractor is responsible or not. However, the burden
of proof is excessive.

Nunber 2694

SENATOR TAYLOR said that he wasn't certain that the words and
definitions in best value procurenent are sufficient to carry
the university beyond the state procurenent requirenents.
However, he acknowl edged that the university, in its somewhat
aut ononous exi stence, may be able to do this type of contracting
while the Departnment of Transportation & Public Facilities my

not. Senator Taylor guaranteed the university that it wll find
itself in court when it mnakes discretionary decisions, even
under [best value procurenent]. Senat or Tayl or expressed his

fear that the university may be entering into a larger "mess"
than it already feels it has.

M5. SCHEDLER clarified that a bidders past experience is not
drawmn from runors or hearsay but rather conmes from the
reference list submtted by the bidder.

CHAIR McGQURE inquired as to why that can't be done under the
responsi bl e | anguage.

MR. SCHEDLER poi nted out that under best value procurenent, the
process would be nore defined and nore out in the open than if
past experience [was reviewed] with a traditional |ow bid. She
highlighted the fact that under best value procurenent, the
bi dders are told upfront the specific criteria that are being
eval uat ed.
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Nunber 2790

M5. REDVAN informed the conmttee that over the course of
di scussion of [best value procurenent], better ways to proceed

forward have been discovered. She acknow edged that there are
ways to nove forward to provide a nore open and objective review
of the subjective analysis. In regard to whether [Dbest value

procurenent] is legal under the state procurenent code, the
current state procurenent code does provide an option for
i nnovative procurenent, which |[best value procurenent] would
fall under. She recogni zed that [best value procurenent] isn't
a shield against |litigation. However, she hoped that this
process and further discussion could result in lowering the
| i kel ihood [of litigation].

SENATOR TAYLOR interpreted this as a way for the university to

protect itself against litigation from a |ow bidder that wasn't
awar ded the bid. "All you're shielding yourself from is the
person who tries to cone in and buy a job," he surm sed. The

university is seeking a criteria that affords the ability to
turn down a | ow bidder based on concern with the quality of job
that bidder woul d do. Senator Taylor said he didn't see [best
val ue procurenent] as providing the university with the type of
basis that will produce a strong defensible position.

Nunber 2948

MS. REDMAN noted that discussions with AGC and ABC have reveal ed
that difficulty is created for all good contractors when |ow
bi dders buy j obs.

TAPE 01-5, SIDE B

M5. REDMVAN indicated that [best value procurenent] my not be
best for all projects. In regard to the "good ol e boy" system
there have been some innovative suggestions one of which was to
take points away from those that have had projects under best
val ue procurenent so that the work is spread around.

Nunber 2903

SENATOR TAYLOR asked if the wuniversity is under constraints,
under state and federal law, to provide a percentage of bid
benefits to mnorities under the Indian Self-Determnation Act
due to the m xing of federal funds.

MS. SCHEDLER replied no.
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CHAIR MGUIRE asked if the university is proposing a repeal of
AS 36. 30. 005.

M5. REDVAN reiterated that statute includes a provision for
i nnovati ve procurenent processes.

CHAIR MGU RE remarked that she wasn't sure that it conported
with the intent of the statute.

M5. REDMAN echoed earlier testinony that best value procurenent
is not new to the state agencies or the university or anyone
else who falls under the state procurenent code [for
pr of essi onal services]. She indicated that [best value
procurenent] nmay be new for construction projects.

CHAIR MGURE related her understanding that [best value
procurenent] is new for construction projects, which is the
i ssue.

M5. REDVMAN noted that she would have the university's general
council, who did review the statutes, conmunicate directly with
the chair.

CHAIR McGQUIRE reiterated that the state procurenent code does
specifically exenpt the university. However, the aforenentioned
provi sion places the university back in somewhat. The sane
applies to the Legislative Council and the court system What
is being done is precedent setting because this is an issue
relating to the entire state procurenent code. Chair MQiire
clarified that the commttee isn't opposed to innovation, but
the issue's potential broad inplications deserves scrutiny.

M5. REDVAN related the wuniversity's belief that [best value
procurenent] is covered under the existing procurenment code.

Nunber 2711

DI CK ENGEBRETSON, Aurora Construction Supply, testified via
t el econf erence. M. Engebretson related his belief that best
val ue procurenent should be tried at the university. However

he acknowl edged that best value procurenent made need sone
t weaki ng.

JIM LYNCH, Associate Vice President, Fi nance, and Chi ef

Pr ocur enent Oficer, University of Al aska, testified via
t el econf erence. M. Lynch informed the committee that the
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university is interested in the coments of the contracting

comunity regarding best value procurenent. The wuniversity is
also interested in wrking with the comunity to develop an
am cable solution to the issues. M. Lynch nade his services

available to the committee.

Nunber 2616

DONNA BRADY- ROBERTSON, President, Sun-Air Sheet Metal, Inc.,
testified via tel econference. Sun- Air Sheet Metal has been in
business in Alaska for 25 years. Ms. Brady- Robertson read the
fol | ow ng:

Qur conpany has been contracting for 25 years and ny
famly has been in the contracting business for over

45 vyears in Al aska. My background is building
construction and the famly background is road
constructi on. | have seen a deterioration in the
contracting industry due to the low bid system In

many instances, |ow bidders have targeted jobs wth
probl em designs because of t he change or der

opportunities. Bi dders who see obvious problens and
put noney in for the problens at tine of bid are at a
di sadvantage and nost likely will not get the job.

The | ow bidder system mandates that a bidder nust only
bid what the prints and specifications show and
further changes nust be covered by change orders.
This puts the contractor/owners' rep/designer in an
adversarial position. The contractor nust prevail if
he is to stay in business because if the nobney is not
in his bid he has to recover for changes.

So, in nmy opinion the low bid systemis flawed and we
need to try to inprove it. the University of Al aska's
attenpt at best value procurenent is a step in the
right direction, but the process was not developed to
the point that it was ready to put out to bid. The
opposition to the nethod is, | believe, a reaction to
t he genuine concern that abuse in the selection nethod
could occur if checks and bal ances are not in place.

| have been follow ng other bidding nethods in other

areas and | know that it is a nonunental task to
develop one that neets all of the concerns in the
market and it thus takes considerable tine and
resources. | do not believe that we should start from

scratch but that we should take the npbst evolved
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system that appears to be working and start from that

point with custom zation. Hawai i has had a system in
pl ace that seens to be working very well. It is the
nost evolved systemthat | am aware of and the nethod

actually puts in-state local contractors in a nore
advant ageous position relative to mainland contractors
who conme for the mni-boonms or to cherry pick
particular projects - and doesn't this seem very nuch
li ke Alaska's situation at tines. Wom ng, U ah, and
Georgia, and private enterprises have also used this
per f or mance- based system successfully on projects.
This nethod of best value is performance-based
contracting where contractors wth the best track
record rise to the top in the performance scores and
that in conjunction with the bid price and the risk of
the project to the owner determnes who the best
bi dder is, not necessarily the |ow bidder. On nore
conplex and tine sensitive projects the best
performng contractors are at an advantage. Wer e
projects are low risk or not time critical the | owest
bi dder is advantaged. This is the ultimte desired
state by society. Those who do the best work at the
best price should be the preferred contractors. Mor e
bang for the public buck, better constructed capital
projects, a true win-win situation

I"mon the Board of Directors of the AGC of Al aska and
we represent a broad cross section of wunion and

nonuni on contractors at all tiers. W are not the
only organization that represents contractors however
and | suggest a task force of interested parties

should work with UAF in investigating and devel oping a
nmet hod that addresses the very real concerns of the
contracting comrunity. | have forwarded to Steve
Titus, of UAF, the information on the performance-
based contracting nethod.

Number 2408

M CHAEL SAMSON, President, Sanmson Electric, Inc., testified via
tel econference. M. Sanson expressed his interest in everyone's
concern about general contractors, who, historically, do a snmal

percentage of the work on |obs. There doesn't seem to be
concern regarding the subcontractors, who, historically, do 50-
80 percent of the work. Under the current RFP system there
seens to be a buddy system in which general contractors are
selecting the subcontractors, the ones who do the nmmjority of
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the work, for the owners. M. Sanmson expressed concern that
di scussion has revolved around the party that provides perhaps
15 percent of the work. M. Sanson encouraged the university to
review a system that addresses subcontractors. Per haps revi ew
of a systemthat bids subcontractors separately could occur.

Nunber 2270

DAN CROSS, US Arny Garrison - Alaska; Chair, Source Selection
Eval uation Board, testified via teleconference. M. Cross
informed the commttee that he was with the Corps of Engineers
for seven years as a contracting officer in Anchorage. For the
federal governnent, the design-build capital construction jobs
have allowed [the federal government] to please its custoners in

several ways. [ The design-build capital construction job]
assures that there is a quality project and provides for an
expedi ted schedul e. M. Cross recalled that early on it was

difficult to educate the contractors in regard to the process.
Hearing the discussion today and reviewing the |legislative
hearing proposal, he felt that the education is occurring. M.
Cross expressed the hope that the |egislature would continue to
nove [ best val ue procurenent] forward.

DAN FAWCETT, GCeneral Manager, Seinmens (ph) Building Technol ogi es
for Alaska, testified via teleconference. M. Fawcett noted
Seinmens (ph) Building Technologies for Alaska is in support of
best value procurenent because it pronotes partnership and
allows the best performers to devel op. M. Fawcett pointed out
that the discussion has centered on the best value and its

association with the first cost. Best value procurenent wll
ensure that other aspects of the building will be properly
repr esent ed. He referred to a study that evaluated buil dings
for over a 40 year life <cycle period and all the «costs

associated with the buildings were eval uated. The study found
that the first cost of the building anbunts to about 11 percent

of the total life cycle cost of the building. Therefore, nmany
other areas need to be [considered] when selecting contractors
and best value procurenent should help that process. M.

Fawcett concluded be reiterating that Seinmens (ph) Building
Technol ogies for Alaska is in support of best value procurenent
and is confident that obstacles can be overcone.

Number 2047
Bl LL WATTERSON, Presi dent, Watterson Construction Conpany,

informed the commttee that Watterson Construction has been in
busi ness in Anchorage since 1980. M. Watterson also inforned
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the committee that Witterson Construction is a best value
procurenent contractor. Currently, Watterson Construction has
over $65 mllion of contracts of which $2.5 mllion are not best
val ue procurenents. Watterson Construction has five active best
val ue procurenents with the Corps of Engineers and two with Fred
Meyer . Al though M. Witterson said that he |oved best value
procurenent, he acknow edged that there are problens.

MR, WATTERSON inforned the commttee that he and his wife are
UAF al umi who make contributions to UAF and have recently had a

scholarship nanmed after them Al though he hoped the
af orenentioned wouldn't influence anyone on the commttee
dealing with contracts, he wasn't sure. He also informed the

commttee that he had worked with one of the enployees in UAF s
contracting admnistration when he started construction, which
could be a problem Therefore, he wasn't sure how one coul d get
away from the fact that Fairbanks is a small comunity.
Furthernore, M. Witterson noted that he constantly hears, from
architects and engineers under best value procurenent for
prof essional services, that it is sonmeone else's turn, which he
didn't believe to be the spirit of best val ue procurenent.

Nunmber 1898

MR. WATTERSON recalled earlier testinony regarding the narriage
of contractors. He read the university's proposal to nean that
there will be teans. For exanple, Witterson Construction is
bi dding on a project for the Corps of Engineers under best val ue
procurenent. The project is a two-step proposal for which there
are only three contractors that qualify. Wtterson Construction
is the only contractor that takes nore than one nechanical and
el ectrical bid. The other two contractors are teaned up sole
sour ce. He noted that a local electrical conpany has told
Watterson Construction that without them the electrical conpany
woul dn't have the opportunity to bid on such jobs. Ther ef or e,
that is problematic. M. Watterson related his belief that the
real crux of the problemis: "contracting nethods of the nonth
are no cure for ineffective contract admnistration.” As a
successful best value procurenent contractor, M. Wtterson said
that he had many questions about the university's proposal.

Nunber 1767
REPRESENTATI VE JAMES remarked on the perception of bias.
Al t hough she believes that it is nerely a perception of bias

there are those who are bias and thus everyone has to pay the
price. Representative Janes asked if it would be appropriate
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for a board nmenber to excuse himherself from the decision-
maki ng process when the nenber has sonme personal contact wth
t he contractor.

MR. WATTERSON remarked that although such would be a good idea,
t he Fai rbanks comunity is small

REPRESENTATI VE JAMES expressed the possibility of having a
system that has sone sort of point allocation wth an appeal
pr ocess. Representative Janes reiterated her belief that all
contracts should be awarded wth best value procurenent.
However, the issue is how best value is neasured. She recalled
being on the planning board, which was subjective and thus
[resulted in] conflict. The situation resulted in the planning
board taking the nost troubling [decision] and listing all of
its findings, reasons the decision was nade, in order to nake
the decision defensible. Per haps something simlar could be
utilized in this process.

MR. WATTERSON returned to Chair MQuire's earlier questions and
estimated that disqualifying [a |ow bidder] on a conventional
bid occurs less than 5 percent of the tine.

Nunmber 1456

CHAIR McGU RE returned to the "responsive" and "responsible"
| anguage that already exists as a way to nove around the cost

i ssue. She related her understanding that there is no
confidence in the "responsible" |anguage due to the possibility
of |egal challenges. Therefore, she questioned why one would

think that a process that is nore subjective and open woul d work
better when the "responsi bl e" |anguage doesn't work.

MR. WATTERSON expl ained that early on his conpany decided that
it wouldn't be adversarial and thus when best val ue procurenent
cane around, Watterson Construction had a clean record. M.
Watterson said that he didn't have an answer.

REPRESENTATI VE JAMES remarked that she has al ways been troubled
by the | ow bid process.

Nunber 1286

GARY KLEBS, President, Klebs Mechanical; President, Associated
Buil ders and Contractors, Inc. (ABC), informed the conmttee
that he would first speak as a subcontractor. M. Klebs said

that he didn't support [best value procurenent], which he viewed
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as setting the university up for |awsuits. He pointed out that
in the case of the wuniversity, taxpayers' noney and private
donations are being used. Therefore, [the ability to] not take
the low bid is not so clear. The low bid process has worked for

years. M. Klebs nmentioned that the nobst successful projects
that he has been involved with are those that were very well
laid out and designed. He indicated that perhaps better

pl anni ng coul d be done from the begi nning.

MR. KLEBS then spoke as the representative of ABC and expressed
the followi ng concerns that are enbodied in a letter from ABC.

The [best value procurenent] procedure calls for the
evaluation of bids to occur in private, outside the
public process.

VWhile bids will be reviewed by a conmittee, the best
value contractor wll be identified at the sole
di scretion of the contracting officer. This leads to
the possibility or appearance of inpropriety. The
procedure nust be seen as fair for all bidders.

The process is subjective and does not rely on
nmeasur abl e, objective criteria.

The process may be in direct conflict with state
procurenent code, which calls for objective neasure of
bi ds and public bid openings.

It is inappropriate for an entity that accepts tax
deductible donations from industry to subjectively
eval uate i ndustry when awardi ng work.

The process, which evaluates prior experience of a
simlar scope, runs the risk of Ilocking contractors
into one level of performance, elimnating conpanies
from growing and expanding their scope of work.
Again, this allows for the possibility or appearance
of favoritism based on criteria other than nerit.
Contract awards should not be viewed as political.

Number 1021
EDEN LARSQN, Executive Director, Associ ated Builders and
Contractors, Inc., began by informing the commttee that the

af orenenti oned concerns of ABC were in reference to the specific
project that the university let as a best value procurenent and
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thus may not apply to other best value procurenments. M. Larson
stated that ABC Alaska Chapter has not opposed best value
procurenent on its face. The university faces the chall enge of
maki ng a subjective process objective. Although there has been
testinmony that sone are enjoying best value procurenent that is
expanding into design-build work, M. Larson said that over tine

the bidding pool shrinks [under such a systen]. Ther ef or e,
there is concern in regard to how dramatically and quickly the
bi dding pool is limted. Ms. Larson recognized that there is

concern with those |ow bidders who aren't able to do the work
but the solution [being proposed with best value procurenent]
reaches nore than the 10 percent of |ow bidders who aren't able

to do the work. Best value procurenment runs the risk of
overkill due to the narrowing of the pool and ultimately that
| ack of conpetition will increase costs.

Number 0798

CHAIR McQUI RE asked if M. Larson had any suggestions regarding
working with the best value concept by perhaps augnenting it
w th sone checks and bal ances.

M5. LARSON answered that personally she had thought of having an
experience rating that would be devel oped separate from bidding
on the job.

CHAIR MGU RE reiterated that these deliberations are precedent
setting because these discussions could potentially inpact the
way Legislative Council and the court system procures, and even
the state agenci es.

CHAIR MGQU RE rel ated a request from Senator Lincoln to have the
university draft responses to the concerns expressed in a letter

by Alcan Builders, Inc., which is included in the commttee
packet .
Nunmber 0564

M5. REDMVAN clarified that under the current procurement statutes
for the university and all state agencies, those policies do
all ow use of the RFP process as opposed to the request for bid
process. The RFP process is used for any purchase, including
construction. Therefore, M. Redman pointed out that this is
al ready happening in many forns.

JO NT ARR COW TTEE -22- February 27, 2001



REPRESENTATIVE JAMES related  her under standi ng that t he
di scussion has been in regard to a bid process, not an RFP,
under best val ue procurenent.

M5. REDMAN said that what is being discussed is a hybrid. The
RFP differs from a straight invitation to bid, the low bid

There are two versions of the RFP process. One of which is
source selection that utilizes the qualifications and |ow price
under a specific quantifiable point system The ot her version
is best value, which is what the university is proposing, under
which the ~contractor's qualifications and experience are
eval uated in a rank order.

TERRY KELLY, Purchasing, University of Alaska - Fairbanks,
testified via tel econference. M. Kelly agreed with Ms. Redman
that this isn't really a precedent-setting nove because the RFP
process, which includes best value, has been in place prior to
1988. The best value process is an extension of that is nore
recently being applied to construction. M. Kelly clarified
t hat best value procurenent is not an invitation for bid.

CHAIR MGU RE asked if [best val ue procurenent] has been used in
the actual construction bidding process.

MR. LYNCH answered that [best value procurenent] hasn't been
used in the past nor is it the intent that this would be the
standard for all procurenent. [ Best value procurenent] is
intended to address special needs when dealing with situations
in which the experience and background of the contractor are
inmportant to the institution.

Nunber 0219

REPRESENTATI VE JAMES recalled that there was a particular RFP
that brought up this issue. She inquired as to why this [best
val ue procurenent] process was chosen for use in that proposal.

MR. LYNCH explained that [best value procurenent] was chosen
because the project was | arge enough to involve the contractors.

REPRESENTATI VE JAMES enphasi zed that the answer didn't specify
what special qualities this project had that created the need
for a nore subjective review

M5. SCHEDLER expl ained that the physical plant renewal project

was chosen because there are approximately 150 naintenance
workers in that shop. Furthernore, five nmintenance jobs wll
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be revitalized while the building remains occupied and work
conti nues. Such a situation creates a higher degree of
schedul i ng and coordi nati on than any prior project.

REPRESENTATI VE JAMES asked if that specific requirenment was
outlined in the RFP.

Number 0003

STEVE TITUS, Director, Design and Construction Departnent,
University of Alaska - Fairbanks, testified via tel econference
[From the commttee secretary's log notes, M. Titus indicated
that the requirement wasn't specifically nentioned.]

TAPE 01-6, SIDE A

Nunber 0047

CHAIR MGU RE reiterated her point that this really is precedent
setting with respect to large construction bids. Ther ef or e,
there is reason to further scrutinize this. Chair MGQiire noted
that when soneone says that a particular process will only be
used when special needs arise, she becones nervous because it
sounds very subjective. Thus, she suggested that a best val ue

procurenent policy outline what special needs nean and include
that as part of the bid.

MR, TITUS remarked that Chair MQuire's suggestion is excellent.
He clarified that he had not neant to inply that |[best value
procurenent] isn't precedent setting. He agreed that this is
the first time that [best value procurenent] has been used for
construction procurenent.

ADJ OQURNVENT
There being no further business before the commttee, the Joint

Commttee on Admnistrative Regulation Review neeting was
adj ourned at 4:29 p.m
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