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PREVI QUS ACTI ON
No previous action to record
W TNESS REAQ STER

DOUG MECUM Director

Di vi sion of Commercial Fisheries

Al aska Departnent of Fish & Gane

PO Box 25526

Juneau, Al aska 99802-5526

POSI TI ON STATEMENT: Testified on the mariculture regul ations.

KEN | MAMURA, Mari cul ture Coordi nat or

D vision of Commercial Fisheries
Al aska Departnment of Fish & Gane
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PO Box 25526

Juneau, Al aska 99802- 5526

POSI TI ON STATEMENT: Revi ewed the access questions regarding the
January 8, 2001, heari ng.

MARI E BADER

Kachemak Shel |l fish G owers Cooperative

1319 Bay Avenue

Honer, Al aska 99603

POSI TI ON  STATEMENT: Testified on the mariculture regul ations
and the January 8, 2001, hearing.

GARY SEI M5, Presi dent

Kachemak Shel | fish G owers Cooperative

PO Box 4213

Homer, Al aska 99603

PCSI TI ON STATEMENT: Testified on the Decenber 1999 nmariculture
meet i ng.

DEBBI E SEI M5

Kachemak Shel |l fish G owers Cooperative

PO Box 4213

Honmer, Al aska 99603

POSI TI ON STATEMENT: Expressed the need to develop a nore user-
friendly process.

JOHN AGOSTI

PO Box 3475

Seward, Al aska 99664

POSI TI ON STATEMENT: Expressed the need to slow the process.

PETER HUYCKE

2815 G acier Street

Anchor age, Al aska 99508

POSI TI ON  STATEMENT: Recommended that M. Walsh's [forner
director of the Division of Insurance] approach be foll owed.

ANDY Kl TTAMS

PO Box 1544

Pet ersburg, Al aska 99833

POSI TI ON STATEMENT: Testified on the history of the regul ations
process.

BRI AN MATTSON
PO Box 1168
Pet ersburg, Al aska 99833

JO NT ARR COW TTEE - 2- February 1, 2001



POSI TI ON  STATEMENT: I ndi cated support of Senator Taylor's
suggestion [to extend the process].

GARY ZAUGG

(No address provided.)

POSI TI ON  STATEMENT: I ndi cated support of Senator Taylor's
suggestion [to extend the process].

SCOTT THOMAS, Founder and Managi ng Menber,

Al aska Trademark Shellfish, LLC

945 Lincoln Street

Ket chi kan, Al aska 99901

POSI TI ON  STATEMENT: Recommended starting over wth the
regul ati ons.

RAY RaLONDE, Aquacul ture Speci ali st

Mar i ne Advi sory Program

University of Al aska

2221 E. Northern Lights Boul evard, Number 110

Anchor age, Al aska 99508

POSI TI ON STATEMENT: Testified on the process that led to the
rewite of these regulations.

DENNI S WATSQON, Mayor

Cty of Craig

Box 725

Crai g, Al aska

POSI TI ON STATEMENT: Testified on the process.

BOB HARTLEY, Honmer Oyster G ower

PO Box 2284

Honmer, Al aska 99603

POSI TI ON STATEMENT: Testified on the process.

RODGER PAI NTER, Vi ce President

Al askan Shellfish G owers Association

Box 20704

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified on the process.

SHANNON O FALLON, Assistant Attorney Ceneral
Nat ural Resources Section

Civil Division (Juneau)

Depart ment of Law

PO Box 110300

Juneau, Al aska 99811-0300
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POSI TI ON STATEMENT: Testified on the Departnment of Law s part
in these regulations and the |awsuit.

RON LONG

Quet ekcak Shel |l fish Hatchery

Box 2464

Sewar d, Al aska

POSI TI ON STATEMENT: Testified on the process and hope for an
ext ensi on.

ARTHUR TI LGNER, M D.

222 W 7th Street, Nunber 14

Anchor age, Al aska 99508

POSI TI ON  STATEMENT: Testified on the lack of dialogue from
ADF&G.

JI M REEVES, Attorney

1031 W 4th Avenue

Anchor age, Al aska 99517

POSI TI ON  STATEMENT: Testified that [ADF&S already has the
necessary guidance to do what is necessary for these
regul ati ons.

ACTI ON NARRATI VE

TAPE 01-3, SIDE A
Number 0001

CHAIR LESIL MGU RE called the Joint Commttee on Adm nistrative
Regul ation Review to order at 9:43 a.m Represent ati ves
McGQuire, Janes, and Hayes and Senator Lincoln were present at
the call to order. Senator Taylor arrived as the neeting was in
progr ess. Representatives Kerttula, Scalzi, and Stevens and
Senator Elton were also in attendance.

Review of January 8, 2001, Fish & Gane Public Hearing on
Shel | fi sh Regul ati ons

Number 0072

CHAIR MGU RE explained that followng the January 8, 2001,
public hearing by the Al aska Departnent of Fish & Gane (ADF&G
there were conplaints centered around access to the hearing.
Specifically, the doors were locked for a period of tine in
Anchorage and thus sone people were not able to testify.
Furthernore, several legislative information offices (LIGs) were
not permtted to testify at the hearing. Also there were
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conplaints regarding the notification process. Therefore, Chair
McGQui re announced that this hearing would be an opportunity for
the public to voice its concerns, which the conmttee believes
to be inportant. She hoped that at the conclusion of the
hearing, a better system could be devel oped and carried through
t he next year.

Number 0147

DOUG MECUM Director, D vision of Comrercial Fisheries, Al aska
Department of Fish & Gane, deferred questions regarding access
to the January 8, 2001, hearing to Ken | manura.

Number 0226

KEN | MAMJURA, Mariculture Coordinator, Division of Commercial
Fisheries, Alaska Departnment of Fish & Gane, turned to the
questions regarding the doors being | ocked during the January 8,
2001, heari ng. He infornmed the commttee that the Anchorage
office has had security problens in the past and thus a policy
of locked doors after business hours, 5:00 p.m, was adopted.
Typically, there is staff in the |obby and exiting the office
through 6:00 p.m The January 8, 2001, hearing was scheduled to
begin at 6:30 p.m Therefore, prior to the hearing he nade
arrangenments with Pinkerton Security to have a guard at the
front door in order to open the door after the close of business

so that there would be access to the neeting. However, the
guard did not arrive and after calling Pinkerton Security
soneone el se was assigned. He said that he did not know when

the replacenent guard arrived because he was chairing the
neeting. He noted that Ellen Sinpson, staff for ADF&G was al so
in attendance at the January 8, 2001, hearing. Ms. Sinpson was
taking notes and checking the door periodically. Furt her nore

anot her staff person arrived at this neeting approximtely 30
m nutes after the neeting began and her son watched the door

until a replacenent guard arrived. M. Imnura stated, "I
believe that we took those steps that we could. And in the
absence of the assigned security person, | think we did what we

could in order to allow people into the building."

Number 0460

REPRESENTATI VE JAMES said that she wunderstood M. Imanura's
di | ema. However, it seens that the neeting shouldn't have
started if the doors were |ocked. She related her understanding
that M. Imanura knew the doors were |ocked when the neeting
began.
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MR I MAMURA affirmed that he knew the doors were |ocked. He
reiterated that the building has a security policy under which
the doors remain |ocked after business hours. Ther ef or e,
arrangenents were nade with Pinkerton Security [to have a guard
present after hours].

REPRESENTATI VE JAMES asked if M. Imanura believed, when he
began the neeting, that someone was present to let people into
the building. She inquired as to when M. Inmanura realized that

no one was present to let people in the building.
Representative Janes related her belief that the neeting should
not have started until [soneone was present to let people into

t he buil di ng].

MR. MECUM said, "Looking back, from what | know of it, that
probably is what we shoul d ve done. | just wanted to clarify
that that tine was no nore than 15 mnutes and there were people
checking within that 15 m nute period.™

Nunmber 0615

SENATOR TAYLOR renmarked that the departnent and the applicants
have been going through a difficult struggle in order to devel op
a nmeani ngful set of regulations. He said:

| think what has happened is that because of the
litigation that is pending and because of an attenpt
by the departnent to nove wth sonme dispatch to
resol ve sone of the ongoing questions, that what has
happened is that this entire question of this
wonderful resource and how it's going to be handled
has been sort of pressure cooked down into a very
short timefranme .... The applicants were anxious to
get started in their businesses and they feel certain
econonmc pressures and tinme constraints. The
departnent, not being adequately prepared to nove
forward, felt certain concerns also. And these two
forces are now clashing in a way that, | think, 1is
really counterproductive both to the resource and,
certainly, to the normal processes that we would

expect to go on - as far as public processes in
devel oping these things. | guess those are ny
concerns.

SENATOR TAYLOR conti nued:
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| would hope that one of the results of this neeting
could be that the departnment would forestall further

action on these regulations until extensive additional
public input can be received, especially from those
people directly inpacted. ... Mmybe we need to put

these regs off for a period of say three nonths during
which the legislature can | ook at these things and we
can have a few nore hearings because there are way
nore people to testify today than we are going to have
time for.

SENATOR LI NCOLN requested that the departnment speak to Senator
Tayl or's comrents.

Nunber 0814

VR. MECUM explained that every two vyears people submt
applications for |eases for mariculture farmng. The recent
application period started on January 1st. At that tine, the

departnment had to make the decision regarding whether or not to
accept applications for on-bottom clam farm ng since there were
not regulations in place [for on-bottomclam farmng]. He noted
that the Shellfish Gowers Association didn't believe it was
appropriate to not accept applications, to which M. Mecum
agr eed. This resulted in the pressure to develop these
regul ations being placed on the departnment and thus the
departnment was under a tight tineline. However, the departnent
didn't want to have a situation in which regulations would cone
out after people had submitted their applications, because that
could result in some farns being inconsistent wth those
regul ati ons. Ther ef or e, under the consultation of t he
Department of Law (DOL), a schedule was developed such that
draft regulations would be available for public review by
approxi mately Decenber 15. There would be a 30-day public
review period for those regulations. Those regulations, [after]
DOL's review, would eventually be submtted to the Lieutenant
Governor and in place by approxinmately March 15 or April 1. He
noted that the application period closes on April 30. He al so
noted that people were notified in advance of the application
peri od.

MR. MECUM noted that the departnent went beyond the witten
public comrent during the 30-day period and set up two public
hearings that were held in Anchorage and Ketchikan. Prior to
the two hearings, the Shellfish Gowers Association requested
that the deadline for public comment be extended and that an
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addi tional hearing be held in Juneau, to which M. Mecum agreed.
Therefore, the public coment deadline was extended by an
addi tional 24 days and there was an additional public hearing in
Juneau, which was teleconferenced. Since that tinme, M. Mecum
received a request from [the Shellfish Gowers Association] to
have an informal dialogue in order to find common ground as well

as identify points of disagreenent. M. Mecum agreed to hold a
public panel workshop, which will also be tel econferenced, to be
held on February 7. He explained that the panel w Il consist of

three people selected by the Shellfish G owers Association and
the industry, one person representing the United Fisherman of
Al aska, one person representing the Southeast Al aska Regional
Di ve Fishery Association, and M. Mecum

Nunber 1071

CHAIR MGU RE asked if the departnment has a policy for how
public hearings are conducted. She asked if the hearings in
Anchor age, Juneau, and Ketchi kan foll owed the sane practices and
procedures in each hearing. She noted that her constituents
have i nformed her of inconsistencies between those hearings.

MR, MECUM answered that there is not a strict policy, but the
departnment attenpts to nmke [public hearings] as open as
possi ble. He remarked that he was not sure what inconsistencies
had been pointed out.

CHAIR MGU RE specified that there were inconsistencies wth
regard to which Legislative Information Ofices (LIGs) had
access to call in and which sites were listen-only.

MR MECUM agreed that there were differences between the
[ Anchorage and Ketchikan] neetings and therefore, the Juneau
nmeeting was held in order to maxi mze the opportunity for people
to call in.

CHAIR MGQUJ RE asked, "In that hearing [in Juneau], did you
tel econference it to all the other sites that had expressed
concerns in the past?”

MR MECUM deferred to M. | manura.

MR IMAMJRA inforned the conmmttee that for the January 30
neeting the LIGs for Kodiak, Honer, Seward, Cordova, W angell

Pet ersburg, and Ketchikan were tied in. A second suppl enent al
public notice was issued, prior to the neeting, in order to
i nclude the Anchorage and Kenai LI GCs. The Anchorage and Kena
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LIGs were added due to requests by the departnent and people in

Anchor age. M. Imamura said, "Having experienced the Ketchikan
of fice getting hooked up into the Anchorage neeting, | wanted to
avoid, as much as possible, the recurrence of that." He pointed

out that the aforenentioned sites include about all of the LIGs
on the standard |ist between Kodi ak and Ket chi kan.

Number 1224

REPRESENTATI VE JAMES rel ated her understanding that the rushing
of the process was due to timng and people wanting to nake
applications that weren't defined in regulations. Ther ef or e,
she asked whether it wuld be allowable by law for the
depart nment to accept appl i cations wi t hout the witten
regul ati ons. She acknow edged that the regulation-witing
process takes time and can be cunbersone. However, she said
that she didn't believe shortcuts should be taken.

MVR. MECUM pointed out that throughout this process the
departnment has consulted wth DOL regarding the tineline, public
access, and decisions wth respect to whether applications
should be received and nodified. The latter was al so discussed
with the Departnent of Natural Resources (DNR) as well as wth
DOL. He said that the advice he received was that [the process
fol |l oned] was appropriate.

Number 1309

REPRESENTATI VE JAMES rel ated her understanding that one of the
primary reasons for regulations is to ensure stability and equal
treatnment so that everyone follows the sane rules. However, she
said that she wasn't convinced that people in qualified
positions can't nake those sane decisions based on the
information present. Representative Janes remarked that she
believes there is an understanding of what is fair, even wthout
awitten | aw.

MR. MECUM agr eed. He pointed out that prior to the application
period these issues cane up and people in qualified positions
approached [the applications] from a policy standpoint and were
attaching permt conditions that [the departnent] thought were
consistent with the constitution and the Aquatic Farmi ng Act as
wel | as existing regulations. Wen those permt conditions were
provided to the applicants, sone didn't agree with them In
fact, [the departnent] is under litigation because those folks
believe the perm t condi tions applied as policy were
i nappropriate and against the |aw. M. Mecum said, "You can't
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tell the public that they can't do sonething ... just because
soneone in a policy level position said that they couldn't. )
The Jlaws of the state require us to go through the
Adm ni strative Procedure Act (APA) and go to the public to
develop these regulations that ... create this |level playing
field." M. Mcumrelated his belief that [the departnent] has
been rightly criticized, over the course of the past four or
five years, regarding not noving quickly enough to develop the
regul ati ons. Therefore, the departnment tried to respond by
noving forward on these regul ations and now, there are questions
regardi ng whet her the department is noving too quickly.

Number 1475

SENATOR TAYLOR turned to Senator Lincoln's question and inquired
as to the problem with delaying [the regulation process] for
about 90 days in order to issue the next draft of regulations
and provide the public and affected people plenty of tine to
coment . He pointed out that he and Representative James had
worked on the regulator process wth the Departnment of
Transportation & Public Facilities regarding airport hangars for
about eight years. Senat or Taylor remarked that he didn't care
whether it took six nonths to a year to develop these
regulations so long as the regulations are good and workable
within the industry and the departnent.

MR, MECUM said that is a good suggestion and that is an option
He remarked that [the departnment] has done what it could to neet

the April 30 deadline because that is a DNR regulation
However, he indicated that extending [DNR s] regulation is an
opti on. M. Mecum pointed out that once people submt an

application that is ultimtely approved, it takes sone tine and
[the department] has been criticized in the past for not acting
qui ckly enough on these applications in order that the applicant

can get their farm operating by the next spring. Ther ef or e,
extension of the process would be a consideration for the
i ndustry al so. M. Mecum said, "I guess, at this point, I'm
open to that ... option if we get to the point where we can't

esol ve sonme of these things and we need nore tine."

SENATOR LINCOLN indicated the need to [take up the possibility
of extending this process] during the February 7 neeting. She
expressed her hope that the departnment would not put these
regulations in place if there wouldn't be any damage to the
farmers during that tine.
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MR MECUM reiterated that extension of the process is a good
suggestion and will be reviewed at the panel neeting.

SENATOR TAYLOR stated the concern that at the panel neeting,
only [five] other people wll be heard. Therefore, those
i npacted have only had three opportunities to have their voices
heard and will have no other opportunity for such. Senat or
Tayl or encouraged having the panel hearing and producing a fina
set of regulations to be put out for a full public hearing
process. He didn't believe that the department's regulations
precluded it from doing such

MR MECUM reiterated that Senator Taylor's suggestion is good
However, he noted that the department would have to consult with
DOL and DNR as well as the industry [in regard to whether such
action woul d be appropriate].

Nunber 1773

MARI E BADER, Kachemak Shellfish Gowers Cooperative (KSGO)
testified via tel econference. She conplinented Senator Tayl or
on his remarks, especially those remarks regarding the short
timefrane. Ms. Bader infornmed the commttee that it has taken
six or seven years of those in the industry approaching the
department for clarification of these regulations. Ther ef or e,
the short timefrane is self-inposed by the departnent.

M5. BADER turned to the January 8 ADF&G neeting in Anchorage and
remarked that a note on the door would have helped. She
informed the commttee that at the neeting she had a congeni al
talk with one of the regulators whom she told that no one from
the industry had ever been invited to a work session on these
regul ati ons. This regulator said that those in the industry
weren't invited due to the pending |lawsuits. She pointed out to
the regul ator that these lawsuits occurred fairly recently while
[the industry] has waited for these regulations for nany years,
whi ch seened to be news to the regul ator.

Number 1926

GARY SEI M5, President, Kachemak Shellfish G owers Cooperative
testified via tel econference. He addressed the hearing process
for those in the mariculture industry. He reviewed a Decenber

1999 hearing in which public coment was taken in regard to on-
bottom mariculture in Kachemak Bay. This hearing was schedul ed
to coincide with the controversial jet ski issue, and therefore
he felt that the mariculture industry was set up for failure by
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t he departnent. He said that the negative input [regarding the
mariculture issue] was secondary to the jet ski topic.
Therefore, M. Seins related his belief that ADF&S should nake
the hearings fair and unbiased and not set up either side of an
issue for failure. He noted that the comrent period regarding
[the on-bottom mariculture in Kachemak Bay] al so occurred during
the holi days. [ The Kachemak Shellfish G owers Cooperative]
requested that be "broken wup," but [the departnment] wasn't
wlling to do so. M. Seins expressed the need to clean this up
such that the regul ati ons can be devel oped.

DEBBIE SEIMS testified via teleconference. She expressed the
need for the process to be nore user-friendly because after many
neetings she feels as if she is getting nowhere fast.

Number 2031

JOHN AGOSTI testified via tel econference. M. Agosti said that
applications can and should be accepted by DNR and ADF&G  Those
applications can be processed under the existing regulations
while the on-bottom regulations are devel oped over the com ng
nonths. Therefore, public comment can occur. M. Agosti echoed
earlier remarks that the departnent has had nany opportunities
over the years to work on this and thus would have avoi ded the
rush. He indicated the need for the departnent to follow the
recommendation to slow the process.

PETER HUYCKE testified via teleconference. He infornmed the
commttee that he has nothing to do with shellfish farm ng nor
does he intend to. M. Huycke inforned the conmttee that when
David Walsh was appointed the Dorector of |Insurance, he
determned that the entire insurance code was obsolete and
shoul d be redone. M. Walsh's staff found al nost 150 pages of
changes. At that point, M. Wl sh requested that the insurance
industry [be part of] a task force with himin order to work out

di fferences. This task force net once a week for alnost four
nont hs. M. Huycke infornmed the conmttee that a satisfactory
consensus was reached and many of the inpracticalities of the
regul ati ons were elim nated. Therefore, M. Huycke recomended

that M. Wal sh's approach be foll owed.

Number 2175

ANDY KITTAMS testified via tel econference. M. Kittans said
that he thinks M. Mcum is msleading the conmttee by

insinuating that this is a new issue. He inforned the commttee
that there have been clam farnms in Alaska for over 10 years
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during which tinme ADF&G has had regulations in place. Two years
ago, the departnent accepted over 20 clam farm applications
under the current regulations. Furthernore, there was a specia
hearing by the House Resources Standing Committee (HRES) in
order to address concerns that ADF&G was hanpering the efforts
[of clam farners]. M. Duffy(ph) worked for M. Mecum at that
time and he assured the HRES committee that wuser-friendly
regul ations would be in effect by the end of that application
period, April 30, 1999. The regul ati ons never nmanifested and
thus the departnent has hanpered [the industry] by putting the
appl i cations on hol d.

MR, KITTAMS inforned the conmttee that the department didn't
i nform those involved of the new regulations. He noted that M.

Mecum and M. Imanura both have his e-mail address and hone
addr ess. Furthernore, the information was not put "in our
newspaper or on our radio." Now, the departnent is expressing
the need to get these new regul ati ons approved by the upcom ng
Apri | 30, 2001, deadl i ne; however, there are still 20
applications on hold from the last application period. M.

Kittans explained that if these regulations are approved as is
by the April 30, 2001, deadline, it won't matter because there
won't be any clam farm operating in the state due to the
regul ati ons. He concluded by saying that [the industry] has
tried to work with the departnment and it |ooks forward to doing
so in the future in order to develop sone conprehensive
regul ations that the industry can work wth.

Nunber 2281

BRI AN MATTSON testified via tel econference. M. Mttson echoed
M. Kittams testinony in regard to the |ack of announcenents and

advertisements for these regul ations. He also echoed earlier
coorments that this situation is practically the same as two
years ago. M. Mattson indicated support of Senator Taylor's

suggestion [to extend the process].

GARY ZAUGG testified via teleconference. He noted his agreenent
with Senator Taylor's suggestion [to extend the process]. He
informed the conmttee that he has been to all of the neetings
so far and all of them have been different. M. Zaugg turned to
the pending lawsuits that are addressing a good percentage of
what is in these codes. These |lawsuits will make sone deci sions
regarding what will and will not be allowed. He remarked that
the departnent just can't wite code when we' re addressing
statutorial and constitutional issues. He noted that he
mentioned this at the Ketchi kan neeting.
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TAPE 01-3, SIDE B

MR. ZAUGG said that he didn't understand how code could be
witten "when those issues are on the table and this code is all
going to get thrown out.” He noted that he attended all three
of the neetings and he only heard two people say sonething
favorabl e about these regulations. He also noted that M. Mecum
has not attended any of these neetings and thus he didn't
believe that M. Mecum has listened to anything except through
M. Imamura, who "has tried." M. Zaugg enphasized, "This is
totally out of line. These regulations need to be |ooked at in
depth and not by just six people, but by everybody that's
involved in this industry. And they [the regul ations] shoul dn't
even be |ooked at wuntil this lawsuit 1is concluded." He
predicted that the lawsuit would be concluded within the next 90
days.

Number 2322

SCOTT THOVAS, Founder and Managing Menber, Al aska Tradenmark
Shell fish (ATS), LLC, testified via teleconference. He inforned
the commttee that ATS is a newy forned LLC involving
comercial scale aquatic farmng in the Ketchikan area. He also
informed the commttee that ATS has been intimately involved
wth this issue and is currently involved in the litigation.
M. Thomas turned to the process, which he believes has sone
serious flaws. At the January 4th neeting in Ketchikan, five
peopl e showed up. At the end of that neeting M. Thonas said
that he asked M. Inmanura why the departnment didn't send out
notices to the aquatic farnmers. Although M. Imanmura said that
noti ces had been sent out, none of those in Ketchikan wth
pendi ng applications had received any notices. M. Thomas said,
"I think there was sone intent by the Departnent of Fish & Gane,
in the process, to get things through in a hurry - to sneak it
by. Hopefully, we put an end to that and we can have a little
nore denocratic process.”

MR. THOVAS turned to the regul ations. He related his belief
that nost people have been gracious when saying that the

regul ati ons need work. M. Thomas remarked that, in his
opinion, there is nothing salvageable in the current draft
regul ati ons. Therefore, he suggested starting over. The
current draft regulations conpletely circunvent the Aquatic Farm
Act and do not allow for aquatic farmng in the state. He
addressed the earlier question regarding whether there would be
any damage to aquatic farners if the process noved forward. | f
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these regulations are enacted, M. Thomas suggested that the
i ndustry shoul d approach the legislature for an appropriation to
buy back the hatchery and offer aquatic farmers a buyback
program Such an initiative would be consistent wth those
involving the closure of dacier Bay, the Tongass Nationa
Forest, and the Roadless Initiative.

Number 2181

RAY RaLONDE, Aquaculture Specialist, Mrine Advisory Program
University of Alaska, testified via teleconference. He inforned
the committee that he has been involved in the shellfish
aquacul ture industry, education, applied research, and technical
assi stance since 1978. He also informed the committee that he
has been very involved with ADF&G over those 20 years. Although
his past experience with the departnent has been rewardi ng, he
could not say that for the past couple of years. Therefore, M.
RaLonde said that he is probably one of the nost ardent critics
of the way the departnent is handling the mariculture problens.
He explained that in 1978 he was asked by the Mariculture
Coordi nator of ADF&G to assenble a neeting of experts in order
to share information and develop guidelines for use in
formul ating nore specific regulations for on-bottom aquacul ture.
That conference was held in March of 1996 and focused on public
i ssues involved with devel oping on-bottom aquacul ture species.
From that conference, M. RalLonde expected the regulations to be
forthcom ng. However, it has been five years and only a few
nonths ago did sonething nmaterialize. He pointed out that ADF&G
has been before the legislature three times promsing draft

regul ati ons. In 1999 aquatic farnmers applied for permts and
because there were no regulations in place, the permtting
process was thrown into chaos. In the Fall of 2000 M. RalLonde

said that he was informed by industry representatives that ADF&G
was finally getting serious about developing regulations and
thus he again expected a m nor docunent addressing the issues of
the 1996 conference. M. RalLonde enphasized that he didn't
expect a 25-page rewite of the regul ations.

MR. RaLONDE pointed out that even now, w thout new regul ations,
the original regulations provide nore scrutiny of aquatic
farmng than nearly any other narine activity. From that
rewite cones that significant process that "we" think is on the
fast track. He noted that he was inforned of the draft
regul ati ons when he was going out the door for the holidays. At
the first hearing, held on Decenber 8, hardly anyone was
prepared to comrent.
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CHAIR McGUI RE noted that the commttee packet includes a letter
from M. RalLonde.

Number 2033

DENNI S WATSON, Mayor, City of Craig, focused on the process that
has taken place wth these regulations. He inforned the
commttee that he has been mayor for six ternms and has been to
many | egislative and departnental hearings and has seen "every
screw up possible.” M. Watson said that he has been | ocked out
and had neetings that didn't exist or had changes to the agenda.
Therefore, he understood the frustration with this situation.
"But the legislature has to take a good look at itself, first,
before it starts pointing the finger at anybody else about

the way hearings are operated,” he said. He infornmed the
commttee that he has sat in hours of |egislative hearings on
matters that are inportant to his comunity and has not been
able to testify. Therefore, he indicated the need to review the
entire process. M. Watson acknow edged that there is a |ot of
di sagreenent about this issue from both sides and thus he
indicated the need to nove this issue into a situation in which

this could be discussed. Furthernore, those issues that can't
be agreed upon are in the court system and perhaps the courts
will provide some direction. In conclusion, M. \Watson

expressed the hope that if [the committee] is going to address
the process, then he hoped that it would begin [wth |egislative
neeti ngs] and nove down through the departnents.

REPRESENTATI VE JAMES said that people from all over the nation
have reported to her that Al aska has the best public process
system Although Al aska's systemis flawed as is the denocratic
[systen] in the US., it is the best systemin the world. She
recogni zed that there will always be tinmes when it just doesn't
work and thus the legislature and the adm nistration needs to
wor k harder to do a better job.

MR. WATSON agr eed.

REPRESENTATI VE JAMES commented that the goal is to continue to
i nprove.

CHAIR McGU RE pointed out that the point of this hearing is to
learn and find out the concerns of the public and how the
departnment mght better address those concerns. She said,
"That's not to say that the legislature doesn't have its own
probl ens. "
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Nunber 1878

BOB HARTLEY, Homer Oyster G ower, addressed the process. He
informed the commttee that Kachemak Bay is a critical habitat
ar ea. In 1999 three farnmers submtted applications for on-
bottom aquaculture in Kachemak Bay. The regul ations regarding
critical habitat areas have no specific prohibition to on-bottom
aquacul ture, which was permtted in Kachenak Bay. A hearing was
held [on on-bottom aquaculture in Kachemak Bay] in conjunction
with the jet ski issue. There was also literature research by
someone in the Habitat Division, ADF&S in order to determne
what the effects of on-bottom aquaculture in Kachenmak Bay. M .
Hartley noted that he requested that paper, which had no firm
conclusions on the effect. Then the department decided that on-
bottom aquaculture in Kachemak Bay would be illegal and thus
woul d amend the regulations. The departnent provided a few days
for cooment. Again, this occurred during the holidays at which
time he also received notification and a copy of the
regulations. M. Hartley inforned the commttee, "After that we
found out that wunilaterally the D rector of Habitat had put
Kachemak Bay, in fact, all critical habitat areas, gane refuges,
and other things off limts to mariculture, stating that they
were inconpatible with the goals and objectives of critical
habitat areas." Therefore, M. Hartley related his belief that
the present farmers in Kachemak Bay face a good chance of being
denied the ability to renew their permts. He said, "This was
done without any public hearing or any notification to anyone
and it was done through the Departnment of Natural Resources.”
The Departnent of Natural Resources and ADF&G are co-managers of
critical habitat areas. Therefore, ADF&G directed DNR that it
woul d not accept anynore applications for aquatic farns in any
critical habitat areas. He concluded by saying that the farners
in Kachemak Bay don't know what their status will be.

Nunber 1714

RODGER PAINTER, Vice President, Alaskan Shellfish Gowers
Associ ation (ASGY), infornmed the commttee that it should have a
letter [from the association] that covers what it believes to be
the flaws in the public involvenent process. He pointed out
that although aquatic farnmers were notified of the regul ations
via mail, the notification was sent during the holiday rush when
the post office is extrenely busy. Furthernore, these
notifications are being sent to people that are in extrenely
remote |l ocations in Alaska, sone of which may only receive nail
once a week and this doesn't take into account the problens
weat her can create. M. Painter said that he spoke with several
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farmers who received the notifications after the hearings. M.
Painter related his belief that there are significant problens
with the notification process. M. Painter provided the
committee with a chronology of the efforts of [aquatic farmners]
over the last 10 years to convince the departnment to devel op

regul ations and policies regarding on-bottom aquacul ture. He
said this chronology wlil hi ghlight how many tinmes the
departnment has nmade promses to the industry as well as the

| egi sl ature and has not followed through.

MR. PAINTER directed the commttee's attention to an e-mail he
wote to Ken Imanmura, which is included in the commttee packet.
From M. Imanmura's e-mail he read the follow ng: "Conments on
the draft regulations should be submtted by February 12 and the
final proposed wording forwarded to the Departnent of Law by the
foll owi ng Monday, February 19." M. Painter alluded to the
notion that the aforenmentioned tinmeframe doesn't allow for much
consideration of the public coments. Furthernore, he estimated
that it would take at least a week for [ADF&G to conply wth
APA requirenments, which wouldn't allow time to change even a
word in the proposed regulations. M. Painter said that he
would like to provide the conmttee with draft coments from
ASGA regarding the proposed regulations in order that the
committee could see why ASGA is concerned. Clearly, these
regulations will stop any future farns and place all those
currently in the [on-bottom mariculture] business out of
business. He pointed out that these regulations are retroactive

and don't contain any grandfather provisions. When current
shel I fish growers' permts are renewed, the new regulations wl|
be appli ed; these are regulations that the shellfish growers

know they can't conply wth.

MR. PAINTER noted that he has been trying to work with the state
in order to provide additional time to wirk on these
regul ati ons. He also noted that he has had contact with Bob
Loeffler, Di rector, Division of Mning, Land and \Water,
Departnent of Natural Resources. M. Loeffler assured M.
Painter that the departnment [DNR] is wlling to extend the
application process for as long as it takes to ensure that there
are workabl e regul ations. M. Painter inforned the committee
that [ASGA] is, at this point, interested in at least a two
nonth extension for the tinme allotted for working on these
regul ati ons. Furthernore, [ASGA] is interested in obtaining
sone assurances from ADF&G that it will engage in a meaningful
di al ogue with the public over these proposed regul ations.
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MR. PAINTER then turned to the response he has received fromthe
Department of Law regarding the efforts to address the substance
of the regulations. M. Painter said that Shannon O Fall on,
Assi stant Attorney General, Departnent of Law, said that ADF&G
couldn't engage in any neaningful dialogue on these regul ations
during the public coment period due to constraints of the APA
He expressed his surprise with Ms. O Fallon's comment because in
his experience with departnments over the past 20 years, the
departnents have always been wlling to engage in dialogue
during the public process. Furthernore, he understood that to
be the very purpose of this process: to have a public dial ogue
over proposed rul es. Therefore, M. Painter asked Ms. O Fallon
to direct him to specific provisions in the APA that would

constrain the agency. Ms. OFallon clarified that it wasn't a
specific provision in the APA but rather the [Departnent of
Law s] interpretation of the APA Ms. OFallon offered to

arrange conversation with herself and the departnent's chief
regul ations specialist in order to discuss the issue. To dat e,

M. Painter had not heard from M. O Fallon. 1In conclusion, M.
Painter noted his appreciation of ADF& s offer to have a
stakehol der panel in order to initiate dialogue over these
regul ati ons. However, he admitted to sone skepticism

considering the history of the situation.
Number 1335

REPRESENTATI VE HAYES inquired as to the nunber of nenbers ASGA
represents.

MR. PAINTER estimated that there are 40 nenbers.

REPRESENTATI VE HAYES asked if there are any conpeting interests
in this industry, between ASGA and any ot her group.

MR. PAINTER answered, "In a stakeholder process, for instance,
we would envision that there would be comercial fisherman
i nvol ved, maybe other users of the marine waterways, such as
|l ocal conmmunities or subsistence users in addition to the
farmers. So, there would be sone conpeting industries.”

Nunmber 1288

REPRESENTATI VE JAMES rem nded everyone that a couple of years
ago [the legislature] passed a negotiated rul e-nmaking process.
Al t hough she agreed that public hearings are not dialogues but
rather nonol ogues, the negotiated rule naking allows the
department to negotiate wth the stakeholders before the

JO NT ARR COW TTEE -19- February 1, 2001



regul ations are drafted and that doesn't conply with the APA
process after a draft has been determ ned. She pointed out that
over time it has been recognized that witing the regulations
froman adm nistrative viewpoint doesn't always get the job done
in reality. Furthernore, those affected need to be able to
contribute [to the process] and that can only occur, per the
current APA rules, prior to the public process outlined in the
APA.

MR. PAINTER inforned the conmmttee that he had proposed that

[ ADF&G engage in a negotiated rul e-nmaking process. In fact,
ASGA worked very hard with ADF&G to obtain a $100,000 for a
capital inprovenent project (CIP) in order to develop these
regul ati ons. The CIP nmentions a negotiated rul e-naking process
that ASGA suggest ed. Al t hough ASGA still Ilikes the negotiated
rul e-maki ng process, it is willing to accept ADF&G s proposed
process.

Number 1185

REPRESENTATI VE KERTTULA inquired as to what happens to the
permts and the farns if there is a delay with the regul ati ons.

MR. PAINTER pointed out that nost of the farns have been
operating wi thout current operating permts because ADF&G hasn't
been able to address these. Therefore, the operating permts
[of the shellfish growers] have been extended. He reiterated
that nost permts have al ready | apsed.

Number 1122

SHANNON O FALLQON, Assistant Attorney General, Natural Resources
Section, Givil Division (Juneau), Departnent of Law, first
addressed M. Painter's comments. She affirnmed that she did
have a conversation with M. Painter several weeks ago. Ms.
O Fallon said that during that conversation she told M. Painter
that it is often common for the Departnent of Law to advise
agency personnel to not engage in discussions regarding the
particulars of regulations with individuals that call because
then the problem of not everyone in the public having the sane
access to the sanme information arises. M. O Fallon stated that
she has advi sed ADF&G to take public comrent as the APA all ows.

CHAIR MCGUIRE turned to the pending lawsuit and inquired as to

Ms. O Fallon's opinion regarding the nature of public conment
with a pending |awsuit.
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M5. O FALLON answered, "As an attorney that's representing the
departnment in this litigation, |1've advised themto be extrenely
careful with statements that they make, especially since the
people that are comenting on the regulations are also involved
in litigation." Ms. OFallon said that she did pronmse to
return M. Painter's call and when she attenpted to do so, the
nunber was di sconnect ed. After |ooking up his phone nunber in
t he phone book, she left a nmessage for himto call her back at
what she assumed was his home nunber

Number 0999

CHAIR MGU RE asked if Ms. O Fallon saw any problemw th waiting
for the outcome of the Ilitigation prior to enacting these
regul ati ons.

M5. O FALLON replied, "The departnent is in a bit of a catch
22." She explained that one of the issues in the litigation is
that the appellants allege that policies that weren't in
regul ation were applied and thus were in violation of the APA
However, there is a DNR regulation that requires an application
period from January 1 to the end of April every other year. She
said, "W didn't want to get into a position where we are
accepting applications and having to review those applications
again without the benefit of regulations to help us inplenent
our policies."

Number 0920

RON LONG Quetekcak Shellfish Hatchery, informed the committee
that he is a supplier of seed to nost of the farners in Al aska.
M. Long pointed out that there are |laws on the books and thus
t hese regul ati ons are pr oposed revi si ons to exi sting
regul ati ons. He nentioned that the first he heard of these
revisions was from the legislative information officer in
Sewar d. Notice of the proposed regulations had been published
in the Homer newspaper and initially, the only LIO slated for
participation was the Homer office. Al though this is a
statewi de issue, he related his belief that the revision of the
regul ati ons was based on issues specific to on-bottom culture,

whi ch woul d invol ve Sout heast Al aska. Therefore, M. Long was
puzzled as to the reasoni ng behind having Honer as the only site
listed. Upon contacting the mariculture coordinator and

requesting the inclusion of other sites, the Honer and Cordova
LIGs were included for the January 8 hearing. He noted that
there were other comunities that wshed to join and sone
comunities were added and others were not. In his limted
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experience, M. Long had seen LIGCs added 15 mnutes prior to a
heari ng. He said, "I think the citation given was that it
violated the Open Meetings Act and that also seemed incongruous
to nme." Under the woriginal tineline, the coment period
woul d' ve ended on January 18. He infornmed the commttee that
there was a legislative audit that was conducted regarding
[ ADF&G s] activities involving mariculture over the past few
years. |If the original tineline had been followed, the findings
of the audit wouldn't have been nade public. Therefore, it was
fortunate that the departnent postponed the tineline until
February 12 so that the audit findings could be reviewed by the
farmers. M. Long said, "So, that's a step in the right
direction.”

MR. LONG related his belief that there probably wouldn't be any
"heartburn” in the industry if this process is prolonged because

the industry requested an extension. He ventured to say that
M. Loeffler would probably agree [with an extension]. I n
conclusion, M. Long comented, "It's really easy for those of
us in the industry or in the departnments charged wth

adm nistering the public trust and the resource to becone
focused and narrow in our attention and tends to (indisc.) our
pr ocess. And we tend to exclude sonme of the valuable conmments
that Senator Taylor alluded to that conme from out of the blue.”
Therefore, M. Long hoped that the panel discussion offered by
the departnent could be accepted as a good begi nni ng.

Number 0691

ARTHUR TILGNER, M D., testified via tel econference. He inforned
the coommttee that he is a new entrant to the shellfish industry
in Kachemak Bay. He noted his amazenent wth the |ack of
di al ogue from ADF&G Al t hough after hearing Ms. O Fallon's
comments he could understand the restrictions, he nmaintained
that it has been counterproductive to the process. Dr. Tilgner

expressed his hope that the February 7 neeting will be an
opportunity to begin sonme neaningful dialogue, which he deened
to be absolutely essential to the process. Furthernore, Dr.

Tilgner hoped to see a conmtnent to such dialogue from M.
Mecum as wel | as an inclusive stakehol der process.

Nunber 0587
JIM REEVES, Attorney, testified via teleconference. He inforned
the coomttee that he has been working with those in Kachenak

Bay. In M. Reeves experience with working with state agenci es,
he is very famliar [with situations such as this]. He
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explained that |egislators nake policy decisions and pass |aws
to express those policies and then the legislators rely on the
agencies to admnister the |aws. O'ten, the agencies disagree
with the legislators. Wen there is disagreenent, sonetines the
agency expresses its disagreement wth the |legislature by
denyi ng applications and fronting appeals. Therefore, the next
step would be that the agency could change the regulations
during the pendency of the litigation in order to trunp the
| egal process and add another |ayer to the |egal dispute. \V/ g
Reeves said, "On behalf of all Ilawers, | applaud what the
departnment is doing here. I think it's a great idea to be
changing regulations at this stage, against a backdrop of
controversy when there is already plenty of guidance in the
statute and the existing regulations for the agencies to do what
they're supposed to do."

MR. MECUM thanked the commttee for hearing this issue today.
He noted his desire to have this be a good process. He
expressed the hope that the February 7, 2001, neeting will go
towards fixing the easy parts and clarifying the difficult parts
of this. M. Mecum announced that the February 7, 2001, neeting
will be held in the State Ofice Building in Juneau. The
nmeeting has been publicly noticed and wll occur all day and
there is the opportunity for public conment and tel econference
before and after, he believed. Furthernore, |[ADF&G offices
t hroughout the state have been set up to provide people the
ability to sit in and listen to the neeting. In response to
Chair McQuire, M. Mecum said that the neeting has not been set
up to teleconference to all the LIOGs because there was concern
regarding the legislature "trunpi ng" the use of those offices.

Number 0299

REPRESENTATI VE JAMES asked if M. Mecum believes the panel
discussion is a "stand-in" for negotiated rule making or wll
people on the panel be chosen because they support the
departnent's position. She clarified that she was interested in
the real purpose of the panel discussion and the anticipated
out corme.

MR. MECUM answered that the panel discussion was sonething he
"dreaned up" because he nerely wanted to hear the problens and
the specific reasoning that would |ead people to conclude that
the industry would dry up due to the regul ations. He pointed
out that the three nenbers from the industry could be whoever
the industry wanted, which he said would be M. Long, M.
Pai nter, and M. RalLonde.
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REPRESENTATI VE JAMES remarked that such would lend itself to the

intent of a negotiated rule-making process. She noted her
observation that those who admnister the law and those that
follow the law don't have the sanme interest. Therefore, she
enphasi zed the inportance of listening to those that will have
to inplement the regulations and whose business wll be
i npact ed. She said, "As a state, our obligation is not to

curtail business but to nake it happen in an environnentally
sound and economc way and that should be our goal on all of
t hese regul ations.”

CHAIR MGU RE inquired as to the departnent's plan.

MR MECUM said that he couldn't make any commtnents w thout
consulting with the Department of Law, DNR, and the industry.
However, he reiterated that he is open to the suggestion of an
ext ensi on. The decision regarding whether or not to extend
shoul d be determ ned after the panel neeting.

ADJ QURNIVENT
There being no further business before the conmttee, the Joint

Commttee on Admnistrative Regulation Review neeting was
adj ourned at 11:17 a.m
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