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W TNESS REG STER

M KE KRI EBER, St af f

to Representative Vic Kohring

Al aska State Legislature

Capi tol Building, Room 24

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Provided information on HB 500 on behal f of
the House Transportation Standing Commttee, sponsor, and
answer ed questi ons.

DENNI S POSHARD, Legi sl ative Liaison

O fice of the Conm ssioner

Department of Transportation & Public Facilities
3132 Channel Drive

Juneau, Al aska 99801-7898

POSI TI ON STATEMENT: Proposed an anendnent to HB 500.

ACTI ON NARRATI VE

TAPE 02-12, SIDE A
Number 0001

CHAIR VIC KOHRING called the House Transportation Standing
Commttee neeting to order at 1:40 p.m Menbers present at the
call to order were Representatives WIson, Masek, Kookesh, and
Kohri ng. Representative Scalzi arrived as the neeting was in
pr ogr ess.

HB 500- ADVANCE ACQUI SI TI ON OF REAL PROPERTY

CHAI R KOHRI NG announced that before the commttee was HOUSE BI LL
NO. 500, "An Act relating to the advance acquisition of rea
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property for public purposes.” [Before the conmmttee was CSHB
500( CRA) . ]

Nunber 0117
M KE KRI EBER, Staff to Representative Vic Kohring, Alaska State

Legislature, testified on behalf of the House Transportation
Standi ng Conmittee, sponsor of HB 500. He rem nded nenbers that

the bill concerns the advance acquisition of right-of-way
through the [use of] "em nent domain." The bill would still
require all em nent donmain cases to be heard through the court
process. It doesn't provide any "declaration of takings

authority” for any of the entities. The only thing the bill
changes is to provide for advance acquisition further in advance
of what is typically viewed as authority under em nent domain.
He told the conmttee that eight other states have simlar
authority.

MVR. KRIEBER infornmed nmenbers that the bill was closely
scrutinized in the [House Comunity and Regional Affairs
Standing Conmittee], where changes were made to provide for a
hol d- harm ess cl ause. This hol d-harm ess clause would require
the purchasing entity to sell the property back to its origina

owner at the price for which it was acquired, if it had not been
used for the stated purpose within 20 years. This would prevent
a purchasing entity from speculating on |and, and would provide
sonme conpensation for the original owner's |ost opportunity to
devel op the property.

Nunmber 0285

REPRESENTATI VE KOOKESH asked if the heirs of the original
property owner would have the sanme opportunity to purchase the
|l and at the original price [in the event of the original owner's
deat h].

MR. KRI EBER answered that the option would be nmade available to
heirs as well.

Nunber 0327

REPRESENTATI VE MASEK noved to adopt Anendnent 1, 22-LS0610\J.1,
Ut er nrohl e, 4/24/02, which read:

Page 1, line 1, follow ng "purposes":

| nsert ; and authorizing pipeline carriers to
exercise the power of emnent domain for pipeline
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pur poses”
Page 6, line 17, following "future public":
Insert "utility"

Page 6, line 19, follow ng "public":
Insert "utility"

Page 6, line 23, follow ng "public":
Insert "utility"

Page 6, following |line 27:

Insert a new bill section to read:

"* Sec. 12. AS 42.06 is anmended by adding a new
section to article 7 to read:

Sec. 42.06.601. Em nent donmai n. (a) A
pipeline carrier may exercise the power of em nent
domain for pipeline uses including present pipeline
uses or for advance acquisition for reasonably

foreseeable future pipeline uses. This section does
not authorize the use of a declaration of taking.
(b) If a pipeline carrier does not use all or a

portion of |and acquired for advance acquisition for a
future pipeline use as authorized under (a) of this
section for pi peline purposes wthin 20 years
followng the acquisition of the land or if the
pipeline carrier sells all or a portion of |and
acquired for advance acquisition for a future pipeline
use as authorized under (a) of this section, the
pipeline carrier shall offer the land to the person,
or the person's successor in interest, from whom the
| and was acquired at the sane price that the pipeline
carrier paid the person when the |and was acquired.
If only a portion of the land acquired for advance
acquisition for a future pipeline use is available to
the former owner of the land under this subsection,
the pipeline carrier shall prorate the price of the
land to be sold based on the original price of the
land and the proportion that the anmount of |and
available for sale bears to the total anount of |and
originally acquired.™

Renunber the followi ng bill sections accordingly.
Number 0335

REPRESENTATI VE KOOKESH obj ect ed for purposes of discussion.

HOUSE TRA COW TTEE -4- April 25, 2002



REPRESENTATI VE MASEK explained that Amendnment 1 would specify
which entities have the power of emnent donmain; it would nake
pipeline carriers and public utilities equal with respect to
their ability to carry out emnent domain in the acquisition of
properties for the public good. She noted that oversight of the
pipeline carriers is done by the Regul atory Comm ssion of Al aska

(RCA) . A judge would still have to rule on whether the
acquisition of property was in the public's interest in each
specific case. Representative Masek suggested that with the

prospect of a natural-gas pipeline running through the state,
and increased interest in natural-gas extraction by small

i ndependent conpanies around the state, this anendnment would be
in the best interest of the state and the public. She asked for
unani nous consent.

Number 0420

REPRESENTATI VE KOOKESH posited that the power of em nent domain
resides in the state. He asked what would happen if the
pi peline were built by a private conpany; how could a private
conpany be given the power of em nent domai n?

Number 0432

MR. KRIEBER replied that AS 09[.55.240] gives authority to
various types of utilities, whether privately or publicly owned.

REPRESENTATI VE KOOKESH sai d he appreciated that, but pointed out
the current discussion in Al aska about whether a private conpany
or the state would build and own the [proposed gas] pipeline.

MR. KRIEBER cited AS 09[.55.240, paragraph (12)] as identifying

the purposes of emnent donain. He told the comittee AS
42.05[.631] deals with emnent domain for wutilities, and AS
42.06 deals with emnent domain for pipelines. Both are
regul ated by the RCA Both share the sanme requirenent of a

certificate of public convenience and need. The anendnent woul d
nodify the wording concerning emnent domain for both public
utilities and pipelines, so that they are identical.

Number 0589
REPRESENTATI VE SCALZI offered his understanding that [em nent

domain] authority is given by a nunicipality or the state to a
public utility.
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MR. KRI EBER pointed out that a "public utility" can be privately
owned. The authorization of a nonopoly is given in exchange for
regul ation by the RCA. M. Krieber cited exanples.

REPRESENTATI VE SCALZI remarked, "We're only speaking of right-
of -ways in terns of public utilities."

MR. KRI EBER agreed and said em nent domain authority is given to
utilities.

REPRESENTATI VE SCALZI interjected, "Through those right-of-way
easenments. "

MR. KRI EBER di sagreed, saying that is a separate section of |aw.
He pointed to the existing law in AS 42.05. 631.

REPRESENTATI VE SCALZI read in part from AS 42.05.631, "for
public utility uses". He said, "'for public utility uses' are
in the corridors and in the right-of-ways."

MR. KRIEBER noted that the bill is for advance acquisition of
ri ght-of-way through em nent domain. He called it a "cart and
horse issue."

REPRESENTATI VE SCALZI said it may be, but em nent domain for
pi pel i ne purposes nmay be outside of corridors or rights-of-way.

Number 0710

MR. KRIEBER said the act of emnent domain is to condemm private
property for public use, to create a public use easenent or
right-of - way. If the right-of-way already exists, then em nent
dormai n doesn't cone into play.

REPRESENTATI VE SCALZI said he hoped the l|anguage in the bill
would mrror what is done with regard to public utilities.

MR. KRIEBER said that is the case, and nentioned nodifications
for future use.

REPRESENTATI VE SCALZI asked what nodifications M. Krieber was
speaki ng of .

MR KRIEBER referred to Section 10 of the bill and its
underlined wording. He said that would be the new | anguage
added to public wutility authority for advance acquisition
t hrough em nent domai n.

HOUSE TRA COW TTEE - 6- April 25, 2002



REPRESENTATI VE SCALZI asked where the [anendnent] canme from
Nunber 792

REPRESENTATI VE MASEK said Chair Kohring was the sponsor of the
bill J[although the House Transportation Standing Conmmttee
officially sponsored it], and the anmendnent was hers.

REPRESENTATI VE SCALZI asked what pronpted the anendnent, because
the issue was heard in the House Community and Regional Affairs
Standing Comm tt ee. He asked why it hadn't come up in that
conmittee.

MR. KRI EBER said when the original bill was drafted, all of the
em nent domain issues in statute were "pulled wup." He
apol ogized for not recognizing that emnent domain wasn't
speci fied under the Pipeline Act [AS 42.06].

REPRESENTATI VE SCALZI asked if it was an oversight.

MR. KRIEBER said it hadn't popped up in the original drafter's
review of existing statutes in order to nake the nodifications.

Number 0902

CHAIR KOHRI NG said the purpose of the amendnment is to help in
the building of a pipeline.

MR. KRIEBER agreed, adding that a potential pipeline-owner
entity would still have to be certificated by the RCA, which
woul d have to make a finding to issue a certificate of public
conveni ence and need. Not just any privately owned company can
cone forward and [carry out an act of em nent domain]. Rat her
|l egal findings of fitness, wllingness, ability, and public
i nterest nust be nade.

Nunber 0948

REPRESENTATI VE W LSON asked if anyone was agai nst the bill

Nunber 0995

REPRESENTATI VE KOOKESH said he was confortable with transferring
the powers of em nent domain within Al aska statutes and | aw, but

didn't want to find out later that [the legislature] didn't have
authority to nmake that transfer.
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REPRESENTATI VE KOOKESH wi t hdrew hi s objection to Arendnment 1.
Number 1031

CHAIR KOHRI NG announced that Anmendnent 1 was adopted. He
clarified that before the commttee was CSHB 500(CRA), as
anended.

Nunmber 1059

DENNI S POSHARD, Legislative Liaison, Ofice of the Conm ssioner,
Department of Transportation & Public Facilities (DOT&PF),
testified before the conmmittee. He said he'd understood the
commttee's nmessage from the previous neeting, that it wshed
the departnent to consider the concerns of private property
owners. Therefore, the departnent had come up with |anguage
that mght strike a better balance between the state and
property owners on the issue of who receives a benefit fromthe
increase in property value [in cases of emnent domain].
Sonetinmes an increase in property value is a mtigating factor
in the departnment's taking on a large project with a question as
to whether or not it will be conpleted, he noted.

Number 1130
MR. POSHARD agreed with the notion - when property taken by

em nent domain isn't used in a project - that the property owner
should have the right to reacquire the property. He said the

departnment didn't like the idea of the original owner's
receiving all of the benefit for the increase in property val ue,
however, because the state would be [|osing noney. The fair
mar ket value paid by the state could be invested and the
interest realized, in addition to the increase in property
val ue.

MR. POSHARD therefore suggested changing the |anguage to say,
"the lesser of the fair market value of the land at the tinme of
the reconveyance, or the amunt paid when the property was
acquired, plus sinple interest at the rate of 2.5 percent per
year." Under this change, the state could retain sone benefit
and invest those funds into other projects, or the previous
owner could be paid fair market value if the land went down in
val ue. This would strike a balance between the interests of
property owners and the state.

Number 1232
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REPRESENTATI VE KOOKESH responded that he wouldn't nove or
support the anmendnent because em nent domain takes property
agai nst the wi shes of the owner. He asked, "If the state does
not realize the appreciation of the property, ... so what?" He
told the commttee that the original [owner] mght have been
able to do other things [with the property] besides let it sit

for 20 years. |If the state takes property against the w shes of
the owner, the only entity that should get a benefit is the
owner . He said it would be different if the owner sold the
property of free wll. But em nent donmain doesn't |eave the

owner any choi ce.
Nunber 1290

REPRESENTATI VE SCALZI asked Representative Kookesh if his
concern was about the em nent domain itself.

REPRESENTATI VE KOOKESH answered that he was concerned about the
state's wanting to benefit from property 20 years later, when it
has to sell it back to the individual

REPRESENTATI VE SCALZI pointed out that the property would be
sol d back at the original price.

REPRESENTATI VE KOOKESH agreed, but said the owner would also

have to pay interest to the state. "The state condemms at their
peril, and the individual has property taken away from him
against his wll," he added.

Nunmber 1333

CHAI R KOHRI NG asked M. Poshard whether there would be a choice
for an original owner to either purchase at original value plus
2.5 percent per year, or at the current fair market val ue, under
t he departnent’'s proposed anmendnent.

MR. POSHARD answered that it would be the lesser of the two. |If
the property decreased in value, the departnent wouldn't require
the original owner to pay nore than fair market val ue.

Nunber 1387
MR. KRI EBER suggested the conmittee nay w sh to consider adding
| anguage which specifies that [the price for the |and shoul d be]

the lesser of the price the land was acquired for, or fair
mar ket value, in case the land were to decrease in val ue. He
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mentioned the concern in the House Comunity and Regional
Affairs Standing Conmittee about property owners' being harned.

REPRESENTATI VE  SCALZI agreed wth Representative Kookesh's
earlier statenent against the amendnent.

CHAI R KOHRI NG announced that because of lack of support, the
departnent's anendnent would not be offered at the tine.

Nunber 1567

REPRESENTATI VE MASEK noved to report CSHB 500(CRA), as anended,
out of conmmttee wth individual recommendations and the
acconpanying fiscal notes. There being no objection, CSHB
500(TRA) was noved out of the House Transportation Standing
Committee.

ADJ OQURNVENT
There being no further business before the commttee, the House

Transportation Standing Committee neeting was adjourned at 2:10
p. m
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