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Representative Beverly Masek, Vice Chair
Representative Drew Scal zi
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Representative Scott Ogan
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COWM TTEE CALENDAR

HOUSE Bl LL NO. 244

"An Act relating to a grant of state land to the Denali Borough
for a railroad and utility corridor and a railroad devel opnent
project; repealing provisions relating to a grant of a right-of-
way of land for a railroad and utility corridor to the Al aska
I ndustrial Devel opnent and Export Authority; and providing for
an effective date.”

- MOVED HB 244 OUT OF COW TTEE

SENATE BI LL NO. 88

"An Act relating to netropolitan planning organizations and to
establishment of a netropolitan planning organization for the
Anchorage netropolitan area; and providing for an effective
date."

- HEARD AND HELD

HOUSE BI LL NO. 235

"An Act relating to the handling of and interest on contract
controversies involving the Departnment of Transportation and
Public Facilities or state agencies to whom the Departnent of
Transportation and Publ i c Facilities del egat es t he
responsibility for handling the controversies.”

- MOVED HB 235 QUT OF COW TTEE
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SPONSOR SUBSTI TUTE FOR HOUSE BI LL NO. 22

"An Act relating to certain passenger vessels operating in the
marine waters of the state; and providing for an effective
date."

- MOVED CSSSHB 22(TRA) OQUT OF COW TTEE
PREVI QUS ACTI ON
BILL: HB 244

SHORT TI TLE: Rl GHT- OF- WAY TO DENALI BOR. FOR RR/ UTI L.
SPONSOR(S) :  REPRESENTATI VE( S) JAVES

Jrn-Date Jr n- Page Action
04/ 11/ 01 0959 (H READ THE FI RST TI ME -
REFERRALS
04/ 11/ 01 0959 (H TRA, RES
04/ 17/ 01 (H) TRA AT 1: 00 PM CAPI TOL 17
04/ 17/ 01 (H Heard & Held
M NUTE( TRA)
04/ 19/ 01 (H TRA AT 1: 00 PM CAPI TOL 124
BILL: SB 88

SHORT TI TLE: METROPOLI TAN PLANNI NG ORGANI ZATI ONS
SPONSOR(S): SENATOR(S) PHILLIPS

Jrn-Date Jr n- Page Acti on

02/ 13/ 01 0356 (S) READ THE FI RST TI ME -
REFERRALS

02/ 13/ 01 0356 (S) TRA, CRA, FIN

02/ 20/ 01 (S) TRA AT 1: 30 PM BUTROVI CH 205

02/ 20/ 01 (S Moved Qut of Commttee

02/ 20/ 01 (S) M NUTE( TRA)

02/ 21/ 01 0451 (S TRA RPT 3DP 1DNP 1AM

02/ 21/ 01 0451 (9 DP: COWDERY, WARD, W LKEN;
DNP: ELTON;

02/ 21/ 01 0451 (S AM TAYLOR

02/ 21/ 01 0451 (S) FN1: ZERQ([ DOT&PF])

03/07/01 (S) CRA AT 1: 30 PM FAHRENKAMP 203

03/07/01 (S Moved Qut of Conmmttee

03/07/01 (S) M NUTE( CRA)

03/ 09/ 01 0596 (S) CRA RPT 2DP 1NR

03/ 09/ 01 0596 (S) DP: TORGERSON, PHILLIPS; NR:
AUSTERMAN

03/09/01 0596 (S) FN1: ZERQ( [ DOT&PF])

03/ 22/ 01 (S FIN AT 9: 00 AM SENATE FI NANCE
532
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03/ 26/ 01

03/ 26/ 01

03/ 27/ 01
03/ 27/ 01
03/ 27/ 01

03/ 27/ 01
04/ 04/ 01
04/ 04/ 01
04/ 04/ 01

04/ 04/ 01
04/ 04/ 01
04/ 04/ 01

04/ 04/ 01

04/ 04/ 01

04/ 05/ 01

04/ 05/ 01

04/ 05/ 01
04/ 05/ 01
04/ 05/ 01
04/ 06/ 01

04/ 06/ 01
04/ 17/ 01
04/ 17/ 01
04/ 17/ 01
04/ 19/ 01

0819
0819
0819

0819
0933
0943
0944

0944
0944
0944

0944

0960
0961
0961
0962
0962
0875

0875

BILL: HB 235

(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)

(S)
(H

EEEEe:

FIN AT 6: 00 PM SENATE FI NANCE
532

Moved Qut of Conmittee

M NUTE( FI N)

FIN RPT 3DP 2DNP 2NR

DP: DONLEY, GREEN, LENMAN
NR: KELLY, W LKEN; DNP:
HOFFMVAN, OLSON

FN1: ZERQ([ DOT&PF])

RULES TO CALENDAR 10R 4/ 4/ 01
READ THE SECOND TI ME
ADVANCED TO THI RD READI NG
UNAN CONSENT

READ THE THI RD TI ME SB 88
PASSED Y15 N4 El1

EFFECTI VE DATE(S) SAME AS
PASSAGE

OLSON NOTI CE OF

RECONSI DERATI ON

RLS AT 10: 45 AM FAHRENKAMP
203

RECON TAKEN UP - IN TH RD
READI NG

PASSED ON RECONSI DERATI ON Y12
N7 E1

EFFECTI VE DATE(S) Y19 N E1
TRANSM TTED TO (H)

VERSI ON: SB 88

READ THE FI RST TI ME -
REFERRALS

TRA, CRA

TRA AT 1: 00 PM CAPI TOL 17
Heard & Hel d

M NUTE( TRA)

TRA AT 1: 00 PM CAPI TOL 124

SHORT TI TLE: DOT&PF- RELATED CONTRACT CLAI MS
JUDI Cl ARY BY REQUEST

SPONSOR( S) :

Jrn-Dat e
04/ 06/ 01

04/ 06/ 01
04/ 17/ 01
04/ 17/ 01
04/ 19/ 01

Jr n- Page
0882

0882
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Action
READ THE FI RST TI ME -
REFERRALS
TRA, FIN
TRA AT 1: 00 PM CAPI TOL 17
Schedul ed But Not Heard
TRA AT 1:00 PM CAPI TOL 124
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BILL: HB 22
SHORT TI TLE: MARI NE PASSENGER VESSELS
SPONSCR( S) : REPRESENTATI VE( S) KERTTULA

Jrn-Date Jrn- Page Action

01/ 08/ 01 0029 (H PREFI LE RELEASED 12/ 29/ 00

01/ 08/ 01 0029 (H READ THE FI RST TI ME -
REFERRALS

01/ 08/ 01 0030 (H TRA, RES, FIN

02/ 23/ 01 0410 (H SPONSOR SUBSTI TUTE | NTRODUCED

02/ 23/ 01 0410 (H READ THE FI RST TI ME -
REFERRALS

02/ 23/ 01 0410 (H TRA, RES, FIN

04/ 19/ 01 (H TRA AT 1: 00 PM CAPI TOL 124

W TNESS REG STER

REPRESENTATI VE JEANNETTE JAMES

Al aska State Legislature

Capi tol Building, Room 214

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified as sponsor of HB 244.

JANET OATES, Staff

to Senator Randy Phillips

Al aska State Legislature

Capi tol Building, Room 103

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified on behalf of the sponsor of SB
88.

DAVID M LLER, Division Adm nistrator
Federal H ghway Adm nistration

PO Box 21648

Juneau, Al aska 99802

PCSI TI ON STATEMENT: Testified on SB 88.

DOUGLAS GARDNER, Assistant Attorney Ceneral
Transportation Section

Cvil Division (Juneau)

Depart ment of Law

PO Box 110300

Juneau, Al aska 99811

POSI TI ON STATEMENT: Testified on SB 88 and HB 235.

HEATHER MARTEL NOBREGA, St aff

HOUSE TRA COW TTEE -4- April 19, 2001



to Representative Nornman Rokeberg

Al aska State Legislature

Capitol Building, Room 118

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified on behalf of the House Judiciary
Standi ng Conm ttee, sponsor of HB 235.

DI CK CATTANACH

Associ ated General Contractors of Al aska

4041 B Street

Anchor age, Al aska 99504

POSI TI ON STATEMENT: Testified in support of HB 235.

JOHN WHEATLEY, Senior Vice President

Associ ated General Contractors of Al aska

1031 West 4t h Avenue

Anchor age, Al aska 99501

POSI TI ON STATEMENT: Testified in support of HB 235.

M KE M LLER

MB Contracting Conpany

7101 DeBarr Road

Anchor age, Al aska 99504

POSI TI ON STATEMENT: Testified in support of HB 235.

KEVI N BRADY, Attorney

O es Mrrison R nker & Baker

745 West 4t h Avenue

Anchor age, Al aska 99501

PCSI TI ON STATEMENT: Testified on HB 235.

Bl LL RENNO, Attorney

O es Mrrison R nker & Baker

745 West 4t h Avenue

Anchor age, Al aska 99501

PCSI TI ON STATEMENT: Testified on HB 235.

DENNI S POSHARD, Legi sl ative Liaison/ Speci al Assistant
O fice of the Conm ssioner

Departnent of Transportation & Public Facilities
3132 Channel Drive

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Answer ed questions on HB 235.

REPRESENTATI VE BETH KERTTULA

Al aska State Legislature
Capi tol Building, Room 430
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Juneau, Al aska 99801
POSI TI ON STATEMENT: Testified as sponsor of

SPENCER WOOD, Li eutenant Conmmander

SSHB 22.

Seventeenth District Coast Guard O fice - Juneau

U.S. Coast Cuard

PO Box 25517

Juneau, Al aska 99802

PCSI TI ON STATEMENT: Provided i nformati on on

RANDY RAY

U.S. Cruise Ship Association

PO Box 979

Mer cer |sland, Washi ngton 98040

POSI TI ON STATEMENT: Expressed his interest
nove forward.

PAULA TERREL, Sout heast Program Director

Al aska Marine Conservati on Counci l

5025 Thane Road

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified in support of

JOHN HANSEN, Presi dent

North West Crui seShip Association

100. 1111 West Hastings Street

Vancouver, British Col onbia

POSI TI ON STATEMENT: Testified in support of

JOLENE RI ELLY

Nat i onal Ccean and Sci ences Bow

Juneau- Dougl as Hi gh School

10014 Crazy Horse Drive

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified in support of

ADRI ANA RODRI GUEZ

Nat i onal Ccean and Sci ences Bow

Juneau- Dougl as Hi gh School

10014 Crazy Horse Drive

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified in support of

ROBERT REGES, Menber
Cruise Control, Inc.
226 Saint Ann's Avenue
Dougl as, Al aska 99824
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POSI TI ON STATEMENT: Uged the commttee to nove CSSSHB 22 from
comittee.

JCE LeBEAU

Al aska Center for the Environnment

PO Box 872922

Wasi |l | a, Al aska 99687

POSI TI ON STATEMENT: Uged the conmttee to nove CSSSHB 22 from
committee.

M CHELE BROWN, Conmi ssi oner

Depart ment of Environnmental Conservation (DEC)

410 WI 1 oughby, Suite 303

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Announced DEC s support of CSSSHB 22.

M CHAEL KRI EBER, St aff

to Representative Vic Kohring

Al aska State Legislature

Capi tol Building, Room 24

Juneau, Al aska 99801

POSI TI ON  STATEMENT: As conmittee aide for the House
Transportation Standing Commttee, reviewed changes in the
proposed CS for SSHB 22, Version O

ACTI ON NARRATI VE

TAPE 01-30, SIDE A
Number 0001

CHAIR VIC KOHRING called the House Transportation Standing
Commttee neeting to order at 1:18 p.m Menbers present at the
call to order were Representatives Kohring, Scalzi, Kapsner, and
Kookesh. Representative Masek joined the neeting as it was in
progress.

HB 244- Rl GHT- OF- WAY TO DENALI BOR. FOR RR/ UTI L.

CHAI R KOHRI NG announced that the first order of business would
be HOUSE BILL NO 244, "An Act relating to a grant of state |and
to the Denali Borough for a railroad and utility corridor and a
rail road devel opnent project; repealing provisions relating to a
grant of a right-of-way of land for a railroad and utility
corridor to the Alaska Industrial Devel opnmrent and Export
Aut hority; and providing for an effective date."

Number 0086
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REPRESENTATI VE JEANNETTE JAMES, Al aska State Legislature, cane
forth as sponsor of HB 244. [She referred to a question-and-
answer handout provided in the commttee packets, addressing
guestions asked at the previous hearing.] She stated that one
of the questions was about the 40,000-acre parcel through the
mddle [of the area]. She explained the reason for that:

It is necessary to select the larger area in order to
ensure the best possible right-of-ways surveyed.
There needs to be a wide swath to select from so that

all the varied interests and concerns - from being a
good neighbor to avoiding wldlife, habitat, or
wet | ands - can be addressed. In addition, it's idea

to have a larger parcel to select a smaller one from
so it can neet specific needs for rail such as curves
and grades.

REPRESENTATI VE JAMES noted that the next question was whether

there needs to be a "drop-dead" date. She referred to past
history on this project and said there is opposition from those
who don't want anything to happen there at all. Her assessnent
is that there is a growing problemin that area because the road
itself is not sufficient at this tine. She said her biggest
fear is that other people will demand a road. However, she is
opposed to a road and thinks the railroad is nor e
environnmental ly friendly. As for the drop-dead date, she said
she couldn’t figure out what it should be. |If one were set, it

would help those people who don't want it to happen, by
confusing the issue and causing delays; therefore, she wasn't
willing to put in a drop-dead date.

REPRESENTATI VE JAMES remarked that there was al so a concern that
this Kantishna Holdings project is a full-force contract; she

said it isn't. The state is not saying, "Wo wants to cone and
put a railroad in here?" The state governnent, Denali Borough
and Alaska Railroad [Corporation] wll always retain all the

ownership of the land. Another question, she said, was whether
this right-of-way should be part of the borough's |and
selection. In response, she said:

| talked to the borough to see what was the status of
their land selection as it is, because this says

the maxinmum that they can get is 3,500 acres. Mor e
than likely, it will be about 1,400 acres, but we put
the 3,500 acres in there because we didn't know what
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the | argest anount should be. They were entitled to
49, 000 acres.

Currently, they have gotten 20,000 acres of their
selection; the other 29,000 is still out there for
selection. ... They went through a two-year process to
figure out what lands to select by going to all the
various conmunities in the Denali Borough and [asked]
them whi ch particular parcels they'd like to select so
that they could have sonething in their comunity.
And so that's how they designed and found this 49, 000
acres of selection to be nade.

Now, it turns out they weren't able to really wal k al
over every square foot of those parcels. And sone of
those parcels that they've already gotten in the

20,000 ... are just not going to be utilized at all,
because there are wetlands and other things [that]
they can't do anything with. ... They did not know

that when they selected them And in talking to DNR
[ Department of Natural Resources], DNR said they could
gi ve them back, but they can’t get any repl acenents.

I"'mnot willing to put it in the bill to say that
it is part of their entitlement. However, if it turns
out to be part of their entitlenent when it goes
through the other conmittees and gets to the end and
peopl e would demand that, then |I would just wait and
see if that's what peopl e think.

Nunmber 0578

REPRESENTATI VE JAMES stated that sone people asked whether the
"Stanpede Trail" would be best because this goes through the
m ddl e of that area. In response to that, she said it is not a
railroad route. In fact, it was built by Yutan Construction
with an old D3 Caterpillar tractor, and would not even be
considered a road if it were built today. She noted that no

part of the proposed route crosses any designated w | derness
ar eas.

REPRESENTATI VE JAMES, in response to the question of why a
second access should be constructed just a few mles north of
the existing park roads, said it is true this proposed right-of-
way is just 17 mles north of the park entrance, but the two
access routes are separated by a nmassive nountain range.
Eventually, park visitors could conplete a loop wusing the
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exi sting roads for inbound or outbound portions while enjoying a
uni que Vview ng experience throughout the entire route. She
added that it is not part of this plan, but it could happen.
She noted that there is another $1.32 nmillion that has been
appropriated for the construction of this access, and she thinks
the Senator fromthat district has $330, 000 of matching funds.

CHAIR KOHRING surm sed that there would be no commttee
substitute or nodifications.

REPRESENTATI VE JAMES replied that she has no plans to nake any
anendnents or provide a conmttee substitute.

Number 0767

REPRESENTATI VE KOOKESH remarked that nost of the questions
[ Representative Janmes addressed] were his; he was conpletely
satisfied and had no objection to noving the bill out.

CHAI R KOHRI NG asked whether there has been any exam nation of
the feasibility of running a rail |ine down [the existing road
t hrough the park].

REPRESENTATI VE JAMES responded that that has been discussed, but
even though the road itself is not part of the park, there's an
awful ot of past history about that road that still hasn't been
determined in court. She remarked that it would be possible to
put another rail line down through the park, perhaps south of
the [existing road]. She added that she is a big supporter of
accessing the parks by rail, as opposed to car. She noted that
there are sone really dangerous parts in that area; for exanple,
t he Pol ychrome Pass has a single-lane road with no guardrail.

CHAI R KOHRI NG commended Representative Janes for taking the |ead
on this issue. He said he thinks it is a very environnentally
sound way of getting a |large nunber of people in [the park] with
m nimal damage to the environnent. He added that the economc
devel opnment aspect helps to enhance tourism in the area by
opening up this alternative access.

Number 0986

REPRESENTATI VE MASEK asked whet her Kantishna Hol di ngs, Inc., has
been around for a while.
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REPRESENTATI VE JAMES responded that she thinks it has been in
existence for 10 or 12 years, having been forned for this

speci fic project.

REPRESENTATI VE SCALZI noved to report HB 244 out of commttee
with individual recomendations and the acconpanying fiscal
not e. There being no objection, HB 244 was reported from the
House Transportation Standing Committee.

SB 88- METROPOLI TAN PLANNI NG ORGANI ZATI ONS

CHAI R KOHRI NG announced that the next order of business would be
SENATE BILL NO 88, "An Act relating to metropolitan planning
organi zations and to establishnent of a netropolitan planning
organi zation for the Anchorage netropolitan area; and providing
for an effective date.”

JANET QATES, Staff to Senator Randy Phillips, Alaska State
Legislature, canme forth on behalf of Senator Phillips, sponsor
of SB 88. She stated:

Basically, the purpose of this bill is to assist in
the Anchorage Metropolitan Area Transportation Study
[ AVATS], which does the planning for the Anchorage
area road system Senator Phillips and other
| egi sl ators have been approached by many of our
constituents who are frustrated with the process now,
finding that many tinmes priorities that community
councils and comrunity groups have established sonehow
are lost along the way when it conmes to the actual
carrying out of the priorities for the comrunities.

And so Senator Phillips has introduced this bill that
would put two legislators on the [AMATS Policy
Comm ttee].

Nunber 1286

REPRESENTATI VE  MASEK i ndi cated | egi sl ators al ready have
connections with [DOT&PF] (Department of Transportation & Public
Facilities) [because of the budget]. She nentioned the regional
director of [DOT&PF], the conm ssioner of DEC (Departnent of
Environnental Conservation), the nayor of Anchorage, and two

muni ci pal assenbly nenbers. She said she thinks the idea was
that the Senate President and the Speaker of the House would
designate a representative from each to be on the board. She

added that it doesn't seemto fit in properly.
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M5. OATES responded that she believes the feeling is that
because state dollars are involved, there should be a tie-in
wi th nmenbers of the |egislature.

REPRESENTATI VE KOOKESH noted that the Municipality of Anchorage,
by resolution, voted not to support this |egislation. Second,
one question fromtestifiers at the previous neeting was that if
two legislators were put on the panel, how would they get away
to go to the nmonthly neetings in Anchorage? Third, no matter
how this is done, if legislators picked by the Senate or the
House | eadership are on the panel, there is going to be a bias.

REPRESENTATI VE KOOKESH noted that finally, there was a |ot of
di scussion about the State of Hawaii allowing legislators to sit
on its same board, and there is a constitutional question that
still has to be answered. He said he doesn't think the
| egi slature wants to get into a position [of having to] defend a
constitutionally flawed position.

Nunber 1549

REPRESENTATI VE SCALZI renmarked that he |ikes the concept of
this, and thinks getting a couple of legislators on the board
may be hel pful. For exanple, he said the |legislator that
represented his district before had sone frustrations as to why
projects weren't being conpleted on tine. On the other hand, he
said, he knows there are two things that get in the way of this.

REPRESENTATI VE  SCALZI stated that he doesn't think the
constitutionality of providing the dual office on one board is
such a big hurdle, but the way the board nmandates the
appointnents is a problem for him He said it is his
understanding that the proper procedure is to be voted onto the
board; the latitude for this group to do that now is avail able.
He asked whether the Senator or other [legislators] interested
in being on that board have submitted a proposal or a request
that they be appoi nted.

M5. OATES responded that she would have to check with Senator
Phillips.

REPRESENTATI VE KAPSNER stated that during the previous neeting
there was reference to the possibility of disbanding AVATS if
the legislature wasn't acconmobdated. She said it is her
understanding that Anchorage wouldn't receive that federa
funding anynore if there wasn't a nunicipal organization to dea
wi t h.
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Number 1702

DAVI D M LLER, Di vi si on Adm ni strator, Feder al H ghway
Adm nistration (FHWA), cane forth and stated that his program
provi des the vast mgjority of highway funding in the state.

REPRESENTATI VE KAPSNER asked, if there wasn't a nunicipa
pl anni ng organi zati on, what that would do to the transportation
needs i n Anchor age.

MR. MLLER responded that Title 23 requires that there be a
nmetropolitan planning organization (MPO for all areas over
50,000 in population. Wthout an MPO in place and wthout
funding to it, there could be no federal highway funds going
i nto Anchorage or the Matanuska- Susitna area.

REPRESENTATI VE KAPSNER asked what the dollar figure is on that.
MR. M LLER answered that he couldn't say off hand.

REPRESENTATI VE KOOKESH asked whether the federal statute also
expl ai ns how peopl e get put on the board.

MR. M LLER responded that it does. He said it is very specific.
He stated:

A met ropol i tan pl anni ng or gani zati on may be
redesi gnated by agreenent between the governor and

units  of general - purpose | ocal gover nnment t hat
together represent at | east 75 percent of the
effective population, including the central city or

cities as defined by the bureau of census as
appropriate to carry out this section.

MR. MLLER stated that there was an origi nal designation at sone
point in the past, and there are bylaws in place as to how new
menbership is added. In general, when the local affected
officials, the AMATS board, and the |local governnent change
menbership in accordance with their bylaws, that really doesn't

constitute a designation that has happened in the past. An
instance such as this, when the state legislature interjects
itself into the existing process, wuld be considered a

redesi gnati on and woul d require undergoi ng that process.

Nunber 1882
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REPRESENTATI VE KOOKESH asked whet her that process requires input
and i nvol venent of the governor.

MR. M LLER responded that it does. If this |egislation passes
and the governor vetoes it or approves it, there would be
i nplications down the road.

REPRESENTATI VE KOOKESH remarked t hat if t here was a
redesignation, it wouldn't guarantee that two |egislators would
be put on it, because a redesignation could nmean just including
two nore nenbers fromthe public.

MR. MLLER replied that that could very well be. He added that
FHWA would like to see those decisions made at the |ocal |evel
under existing procedures and policies.

REPRESENTATI VE KAPSNER asked M. MIller whether he was opposed
to this |legislation.

MR. MLLER responded that he doesn't believe it is consistent
with "134" in the intent of the federal |egislation.

Nunmber 1983

DOUGLAS GARDNER, Assistant Attorney General, Transportation
Section, Civil Division (Juneau), Departnent of Law, canme forth
and stated that it is [the departnment's] position that the bil
is unconstitutional as it's drafted. Having | egislators place
t henmsel ves upon a board that exercises executive powers - such
as when a project will be built, which project will be built,
how it will be funded, and where it wll be placed on the
priority list - is the type of activity that Article Il, Section
2, of the Alaska constitution addresses with respect to "dual
of fice" hol di ng.

MR. GARDNER stated that he thinks it was Representative Msek
who said the legislators have a key role in funding [DOT&PF]
budgets and projects, but the inplenentation of those projects
is an executive type of function. Fromthe |egal standpoint, he
said, the departnent feels that this bill falls nore into the
category of the exercise of sonme of those executive powers.

REPRESENTATI VE KAPSNER noted that the Legislative Affairs Agency
had supplied the commttee with a |legal opinion that says Hawaii
has the sane kind of prohibitions on dual office holdings. She
asked M. Gardner whether there had been court contests.
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MR. GARDNER responded that he has recently seen a neno [from
| egi slative legal counsel] that identifies the fact that there
is this simlar constitutional provision on dual office holding
in Hawai i, but he didn't see any case citations in the nenpo. He
added that he can't say what the law is in Hawaii; however, he
thinks he can say wth confidence that [the departnent's]
position is based on what it has been for the last 30 years.

Nunber 2205

REPRESENTATI VE KAPSNER di sagreed with the prem se that because
Hawaii does this, even though it has the sanme prohibition
agai nst dual office holding in its constitution, it's sonething
[ Al aska] should do. She remarked that Hawaii does a l|ot of
things that Alaska's not wlling to do, such as allowng for
aboriginal hunting rights, having two official state |anguages,
having all streets nanmed in the official |anguage, and having
"i mrersion" schools. Representati ve Kapsner said she doesn’t
think Al aska has taken the pattern of enulating Hawaii, and
doesn't think [Alaska] should start now wth AMATS. She added
that she doesn't think it has been contested in Hawaii that the
| ist changes with every different office hol der.

REPRESENTATI VE SCALZI asked whether any part of the bill
specifically speaks through the constitution about the dual
of fi ce hol di ng. He referred to a letter [dated March 14] from
the Ofice of +the Attorney GCeneral that states that the
di squalifications speak to holding an office for pay. He asked
whet her the position on the board is a paid position.

MR. GARDNER answered that he does not know the paraneters of the
positions on AMATS in terns of paynent.

REPRESENTATI VE SCALZI said that's the only thing in Section 5 on
disqualifications that would preclude soneone from having the
inability to serve in tw positions, unless they were both paid
[ positions]. Referring to wording on the second page [of the
letter], he said it is an interpretation; if the interpretation
is just fromthe statutory | anguage, he thinks it's inadequate.

MR. GARDNER responded that the interpretation that was given of
SB 88 in that letter was based on a nunber of prior attorney
general opinions in Al askan cases that were attached to [the
| etter]; wunfortunately, he said, Representative Scalzi nmay not
have had those attachnents. Wth respect to paynent, he said he
doesn’t think that whether the position is paid or wunpaid
changes the analysis. In an attorney general opinion from
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Decenber 27, 1996, it quotes |anguage from an Al askan case that
may address Representative Scal zi's opinion. M. Gardner read
to the committee:

The purpose of the prohibition is to guard against
conflicts of i nterest, sel f - aggr andi zenent ,
concentration of power, and dilution of separation of
powers in regard to the exercise of the executive,
judicial, and legislative functions of our governnent.

MR. GARDNER added that he hadn't considered paynent prior to
this testinony, but can reconsider it if the commttee would
like. However, he thinks that was a strong statenent by the
Al aska Suprenme Court. M. Gardner said he thinks the best
answer is that separation of powers is designed to prevent the
concentration of power in that AMATS board, which is really what
the legislature would be doing if it placed two nmenbers on that
board.

Nunber 2424

REPRESENTATI VE SCALZI comrented that if that's the only | anguage
that case |law was derived from it seens inadequate; he thinks
the argunment expanded from this sinple interpretation of having
a dual office that pays is this: [a legislator] may not hold
anot her office position for profit.

MR. GARDNER replied that the constitution is a docunent that
ultimately is the Al aska Suprene Court's job to interpret. He
said he just tried to convey to the commttee the interpretation
that his office has given, as part of its function in the
constitutional system

CHAIR KOHRING shared that he |I|ikes the concept of the
| egi sl ation; however, he doesn’t thinks there are the votes to
nove it out of the conmttee. Therefore, [the committee] w il
hold the bill over indefinitely.

[ SB 88 was hel d over.]

HB 235- DOT&PF- RELATED CONTRACT CLAI MS

CHAI R KOHRI NG announced that the next order of business would be
HOUSE BILL NO 235, "An Act relating to the handling of and
interest on contract controversies involving the Departnent of
Transportation and Public Facilities or state agencies to whom
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the Departnent of Transportation and Public Facilities del egates
the responsibility for handling the controversies."”

Number 2603

HEATHER MARTEL NOBREGA, Staff to Representative Norman Rokeberg,
Al aska State Legislature, came forth on behalf of the House
Judi ci ary Standing Conmittee, sponsor of HB 235. She stated:

W have introduced this bill at the request of the
Associ ated Ceneral Contractors [AGC] of Alaska. ... On
public works projects in the state of Al aska, a
contractor encountering a condition that requires a
change in the contract is required to performthe work
even if there is a dispute as [to] the appropriate
adj ust nent .

Resolution of such a claim frequently takes a |ong
time, as much as four yeas, and the state currently
disallows interest on the amunt of the ultimte
settl enent. This bill ... wll require the interest
to be given at the end of the adjudication of the
matter, and when there's a settlenment anmount given ...
prej udgnent interest will be given.

CHAIR KOHRI NG asked Ms. Nobrega to explain what prejudgnent
i nterest neans.

M5. NOBREGA explained that interest would start running fromthe
day of the dispute until the matter is settled. She stated that
there are a couple of different ways it could be settl ed.

CHAI R KOHRI NG asked who mekes the settl enent.

M5. NOBREGA responded that she believes a procurenent officer
can make a decision. She noted that the person could appeal at

each level: a commssioner's [decision], a Departnent of
Transportation and Public Facilities (DOT&PF) [decision], al

the way up to a judicial decision. 1In response to a question by
Chair Kohring, she said this applies wuniversally, to all
parties. It says the interest should be given to the

contractor, the departnment, or a contracting agency.

CHAIR KOHRI NG asked Ms. Nobrega whether she could cite sone
exanpl es that have occurred.
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M5. NOBREGA responded that AGC would have the best exanples.
However, the Departnment of Law s opposition paper cites quite a
bit of noney it would have to give in prejudgnment interest if
required to do so. It indicates to her that this is a problem
these contractors aren't getting interest on their noney.

Nunber 2780

DI CK CATTANACH, Associated Ceneral Contractors (AGC) of Al aska
testified via teleconference, saying [AGC] understands the

position of the Departnment of Law - it likes the idea of not
having to pay interest. However, a contractor has to pay all
hi s/ her bills on tinme, out - of - pocket ; frequently [the

contractor] has to borrow noney just to pay those bills.
Controversies cone up, which is why there is a clains process;
it is resolved in terms of who is at fault and who has to pay.

MR. CATTANACH stated that [AGC] thinks interest on that noney
ought to be part of the costs of that claim and the state ought
to be responsible for its fair share if the claim goes in favor

of the contractor. One thing [AGC] is concerned about is the
sheer size of the state [governnent] and its ability to postpone
cl ai ns. It places snall contractors at a significant

di sadvantage when they are forced at tines to settle clains at
|l ess than their realistic values; sonetinmes they go out of
busi ness because they can't afford to take on the state. He
added that [AGC] doesn't think this type of interaction between
the state and the contractor is just; it is bad public policy.

CHAI R KOHRI NG asked M. Cattanach whether he could justify this
| egislation as far as how many people have actually been
i npacted by this.

MR. CATTANACH responded that this inpacts a good nunber of
peopl e each year. For exanple, a contractor right now who is
working on a project on the Kenai Peninsula is basically out of
busi ness because of having to use the cost of the entire claim
just to continue. In some cases, arbitrators award upwards of
half a mllion dollars as prejudgnent interest, only to have the
Department of Law contest it, take it to court, and end up
settling the claimfor "pennies on the dollar."”

Nunber 2928

CHAI R KOHRI NG asked whether the court process has worked for
AGC.
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MR. CATTANACH answered that it is a very expensive process. One
thing [AGC] is working on with [DOT&PF] is a review of the
entire clains process. H's nmenbers say if their claimis |ess
t han $150,000, it is not econonmical to pursue it because of the
time involved and attorney fees.

Nunber 2975

JOHAN WHEATLEY, Seni or Vice President, Associ ated Ceneral
Contractors of Al aska, testified via tel econference.

TAPE 01-30, SIDE B
MR. VWHEATLEY st at ed:

Contractors are required to perform the work even if
there is a dispute between the parties regarding
adequat e and appropriate conpensati on. Al so,
construction clainms frequently represent differing of
opinions between the owner and the contractor
regardi ng whether or not particular work was included
in the docunents at the tinme of bid. Resol ution of
these differences takes tinme, and the state currently
disallows any interest on the amounts of wultinate
settl enent.

A contractor incurs costs to conplete the work. These
costs, if recovered in a tinely fashion, could be used
to finance additional work and to support additional
security bond credit. The inability to use these
funds in their business could result in trenendous
costs to the contractor in ternms of |ost projects,
credit, and wages, [and] as we've heard in previous
testinony, even their very existence.

Al aska courts generally recogni ze awardi ng prejudgnment
interest is necessary to nmake a plaintiff [whole] by
conpensating him for the use of noney .... The State
of Al aska should recognize the sanme principle in its
claimresolution process by paying interest on
contract controversy. | urge you to support House
Bill 235, allowing contract clains to be [cal cul ated]
the same as all other clains in the state of Al aska.

Number 2909
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M KE M LLER, MB Contracting Conpany, testified Vi a

t el econf erence. He stated that he has worked 1in the
construction industry for 28 years in Alaska, and for 17 years
for MB Contracting Conpany. He views this legislation as

correcting an oversight in the [Al aska] Procurenent Code. Prior
to the procurenent code, in the md-to-late '80s, the state paid
prej udgnent interest. [ The construction industry] is asking to
be treated fairly.

CHAIR KOHRI NG asked M. MIller whether there is a system |like
this set up at the nunicipal |evel in Anchorage or Fairbanks.

MR. MLLER responded that he knows that they pay [prejudgnent
interest], but does not know how it is set up. When he took
Legal Aspects of Engineering and Architecture at the University
of Al aska Fairbanks in the late '70s, a footnote in his textbook
mentioned that prejudgnent interest was paid in Alaska as a
matter of course. He suggested this seens to be oversight from
when the nodel procurenent code went to the procurenent [code].

CHAIR KOHRI NG remarked that he asked the question to see if
there is any system in place, either nmunicipally or perhaps in
other states, to use as an exanple of how it works el sewhere.

MR. MLLER said he is sure the federal C.F.R (Code of Federal
Regul ations) covers it.

Nunmber 2778

KEVI N BRADY, Attorney, Oes Mrrison R nker & Baker, testified
via tel econference. He stated:

| have been involved with approximately four of these
cases that have gone through the adm nistrative clains

process. ... | should point out that there are
multiple layers of review the beginning in the
field, going up through the project managenent, going
up through the ... appropriate [DOT&PF] division,

going up through the comm ssioner, going through the
hearing officer, and going through the judicial
appeal s. The fastest [|'ve ever seen one of these
actually go through the process is 24 nonths - 24
nmonths on a $750,000 award, which resulted in
approxi mately $90,000 in prejudgnent interest, which
t he contractor never received.
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From a legal standpoint, up through July of 1998, the
comm ssioner's office routinely paid prejudgnent
interest for contractor clains. Sonme tine after that,
they arbitrarily decided that they no |onger had to do
it.

Suffice it to say that we view that as being wong
and our efforts are to <codify the preexisting
requirenent that they nust in fact pay prejudgnent
i nterest. There [are] a nunber of reasons for doing
[this], not the least of which is every city, every
municipality, every federal agency [is] all required
to pay prejudgnent interest for contractor clains.
For that matter, every state agency in the State of
Alaska is required to pay prejudgnent interest on

ot her contract and court [clains]. There's sinply no
basis for [DOI&F] not to pay general contractors
prejudgnent interest; it's fundanentally wunfair and

it'"s unfriendly to business.

The last thing I'd like to nmention is there's
approximately a three-year period during which the
departnment has declined to pay prejudgnent interest.

| know of four or five contractors who have filed
claims and certified their clains within this three-
year period, and their interest is basically hanging
out there and accruing. | would like to encourage
this commttee, if it sees fit to pass this bill out,
to make it retroactive to cover every contractor who
has a pending claim as of the effective date of the
| egi sl ati on.

CHAI R KOHRI NG asked M. Brady when the [prejudgnent] interest on
clains failed to continue.

Nunmber 2616

MR. BRADY responded that he is aware of one case. The | ast
pi ece of correspondence he saw was signed by Conm ssioner
Perkins, indicating he had approved the hearing officer's

reconmended decision in a case known as Quality Asphalt Paving,
whi ch included a conponent of interest at 10.5 percent from the
date the claim was initially filed. Quality Asphalt Paving
subsequently believed its award was too little and appealed it.
In response to that, the Departnent of Law appealed the
prejudgnent interest issue; that has been the subject of a |ot
of pleadings and is currently en route to the suprene court.
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BILL RENNO Attorney, Oes Mrrison Rinker & Baker, testified
via teleconference. He stated that over the past few years [his
firm has had the opportunity to represent a nunber of
contractors in clains against DOT&F. He enphasized how long it
takes a contractor to get through this process. He stated:

Right now in our office alone - and we're not the only
law firm by any neans that represents the contractor -

we are involved in at least five or six cases that
are in stages of the resolution process with [DOT&PF].
And as close as we are to a decision on this interest,
... Iy best guess is a year and a half to two years.
The next step is to go from superior court to the

suprene court. One of our clients has to file a
notice of appeal by tonorrow. ... That decision in the
suprene court - and that happens to be on Quality

Asphalt - will affect all other pending clains.

W would strongly reconmmend that the effective date
if you choose to pass this bill, would be effective to
ending claim That's the only way ... the legislature
can put an end to this long, arduous, costly process
that a nunber of contractors have found thenselves
wrapped up in at this tine.

Number 2519
MR. RENNO conti nued:

| guess the other point is, again, to go back and make
sure that the commttee nenbers understand that

[ DOT&PF] essentially changed positions .... Everybody
el se pays interest. ... The reason you're not going to
see other reginmes is because, as a matter of course,
this is paid.

What happened that derailed the process at [DOT&PF] is
that the suprene court issued a decision called Danco

[ Danco Exploration v. DNR]. That decision actually
involved a deposit on an oil |l ease with DNR
[ Departnent of Natural Resources]. The suprenme court

in that case said that the person who put down the
deposit was not entitled to interest on his deposit.
There's been reans of briefing on that case; |'m not
going to get into it in detail. Just let nme sinplify
it and say that case does not apply to this situation.
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It was not a contractor court case; it was a |ease
deposit, and ... the Departnent of Law has |atched on
to that case and used that as an excuse to direct
[ DOT&PF] not to pay interest to contractors.

And to run that point hone, | would like to quote from
a letter that M. Cattanach received from Conm ssi oner
Perkins on March 17, 2000. At that time, Conmm ssioner
Perkins told M. Cattanach, "On the issue of paying
prejudgnent interest on a claim appeal, we are not
avoi di ng maki ng such paynment by choice. Rat her, we
are followwing the advice of the attorney general's
of fice that such paynents are contrary to |law. "

So what has happened since [ DOT&PF] has been
instructed by the Departnent of Law that they don't

have to pay interest [has] actually been ... a club
agai nst contractors. And let nme give you [an] exanple
of how that club has been used. ... After the hearing

officer's decision, Quality thought they were entitled
to nmore on the principal of their claim

They appeal ed that to superior court. [DOT&PF] turned

around after ... the comm ssioner had recognized that
Quality was entitled to interest by adopting the
hearing officer's decision. After that, [DOT&PF]
reversed fields in response to Quality's appeal and
cross-appealed and said, "W changed ... our mnds:
you are not entitled to interest.” That is the case
that's been tied up in superior court ... and is now

headi ng toward the supreme court.

Vell, let me take this one step further. Now it's
going to the suprenme court, and Quality's attorneys
called the AGs [attorney generals] in Fairbanks

handling this case and asked those AGs, "Wuld you
agree to allow this to go to the suprene court on the
interest issue only, and agree to pay us the principal
anount of our claim that has been affirnmed at the
hearing officer |level [and] that has been affirned at
the suprenme court |evel?" The response from the AGs
[was], "No, if you dare to appeal this interest issue,
we are going to appeal all other issues in the case
and you're not going to see a dine."

So that's the kind of abuse that has been going on
from [DOT&PF] with regard to this interest issue.
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Interest is needed in order to give these people an
incentive to sit down with the contractors, early on
in the process, and resolve these disputes, or
otherwse pay the penalty of having to pay the
contractor at the end of the day for two, three, four
years of interest.

CHAI R KOHRI NG remarked that he was anenable to noving the bill
if it was the will of the commttee.

Number 2228

DOUG  GARDNER, Assi st ant Attorney  Ceneral, Transportation
Section, Gvil Division (Juneau), Departnent of Law, cane forth
and st at ed:

| guess I'd like to tell sonme of the things that Oes
Morrison Rinker, the law firmthat is here to further

their clients' business interests, hasn't told vyou
about this particular bill. First of all, we have
heard the comments that [DOI&PF], in the past, has
paid this interest, and we have queried a senior

[ DOT&PF] staff and asked them for situations where
they have paid interest. They have been unable to
provide us with any of those instances. | wouldn't be
surprised if at some point [DOT&F] may have -- and
our clients often nake mistakes. ... It may be that

sonehow or another, sonewhere along the way, sone
i nterest was paid.

As M. Renno and M. Brady have indicated to you, ..
we have been in litigation wth their law firm for
many years over contract clainms and for ... quite a
few nonths now on this issue. The Al aska Superior
Court has twice ruled in the Quality Asphalt case
that we have correctly interpreted Al aska | aw and that
prejudgnent interest is not paid on these clains.

The reason that prejudgnent interest is not paid on
adm nistrative clainms is because under Alaska law ...
the state has sovereign inmmunity; it agrees to be sued
for the things it agrees to be sued for. In AS
09.52.50 the state has specifically not agreed to be
sued directly in superior court on admnistrative
clains. There's a process that has been put together,
which could be described as an alternate dispute
resolution process where the contractor and the
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[ DOT&PF] represented by our office try and litigate

t hese issues. But for clainms like that, where there
is no direct route into «court, the paynment of
prejudgnent interest just doesn’'t happen; it's not
sonething that the state has waived its sovereign
immunity to allow to have happen. ... A very closely

anal ogous situation was raised in the Danco case.
Nunber 2078
MR. GARDNER conti nued:

The other thing that I don’'t think was clear from
any of the testinony so far is that the concept that's
bei ng advance here is a concept, from what we've been
able to determine, [that] is not a majority position
in the country. The Associated General Contractors
and O es Mrrison are representing to you that this is
a great idea and a good thing to do. ... QOher states
have decided that they will pay |iquidated clains, but
they will not pay interest on wunliquidated clains.
And it gets a little conplicated, but the bottom line
is, the State of Alaska pays interest on a claim

that's not disputed. If you' ve done work for us, and
you're just owed the noney and there's no dispute, we
pay interest. If there is a disputed anount, then we

don't pay interest on those types of clains for the
reasons that | have just said.

Something that the legislators need to consider really
carefully is, ... as a consequence, this bill affects
all of the agencies and would nmake the cost of those
projects, to the extent that any interest is owed on a
claim rise.

That brings the second issue up, which is how does the
state pay for that kind of interest, if in fact it is
owed? [DOT&PF] gets nost of its funding through the
Federal H ghway Admi nistration, ... gets sone from FAA
[ Feder al Avi ation Adm ni stration] and sonme from
Federal Transit Authority. But other agencies nmay get
their funding through other federal agencies that
don't participate in the paynent of interest. ... The
state will ultinmately have to pay that interest one
way or the other, whether the federal governnent
participates or whether the state has to reach into
general funds to pay those kinds of interest paynents.
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That's certainly a consequence that this commttee
shoul d seriously consider. The ot her consequences in
this legislation are sone equal protection issues.

Number 1901

REPRESENTATI VE KOOKESH asked M. Gardner to describe what
prej udgnent interest is. He pointed out that in the sponsor
statenent it says, "This legislation would sinply require that
when a contract settlenment with [DOT&PF] is in dispute and
settled in favor of the contractor, interest nust be paid to the
contractor on the settlenent amount from the date of the claim
to the date of the decision.” He said that doesn't sound I|ike
prej udgnent to him

MR. GARDNER responded that he thinks a lot of terms have been
used to describe this. He said it could nost accurately be
described as interest on adm nistrative cl ai ns.

REPRESENTATI VE KOOKESH asked when it is paid and whether it is
paid prior to a settlenent.

MR. GARDNER answered that it probably is not a good termto use
in this situation.

CHAIR KOHRI NG asked Ms. Nobrega whether the legislation is
retroactive.

Nunber 1746

M5. NOBREGA responded that it is her understanding that it would
not be retroactive unless it was specifically stated as such.

CHAIR KOHRING commented that if it wasn't retroactive, other
current clainms mght cone to the forefront after the effective
date of the |egislation.

M5. NOBREGA said she is not sure.

CHAIR KOHRI NG renmarked that assumng that were the case, he is
curious as to how nmuch noney [DOT&F] would potentially be
liable to pay out in clains.

Number 1709

DENNI S POSHARD, Legi sl ative Liaison/Special Assistant, Ofice of
the Conmi ssioner, Depar t ment of Transportation & Public
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Facilities, cane forth and stated his understanding that this

bill would not affect clains retroactively.
MR GARDNER said a bill is not retroactive wunless it's
specifically mnade retroactive. He believes there would be

serious issues wth respect to federal participation in a
retroactive paynent; he isn't sure FHM would participate in
that kind of paynent, but the sense is that it probably would
not, in which case the bill wuld have a seven-figure fiscal
not e. He added that to do sonething retroactively, under
[ Alaska's] constitution, simlarly situated people nust be
treated simlarly. A retroactive provision in this bill could
really just be addressing the tip of the iceberg; there nay be a
massi ve anount of people who could be entitled to raise this
i ssue.

REPRESENTATI VE KOOKESH referred to AS 09.52.50 and indicated the
desire to have a legal opinion regarding sovereign imunity, as

well as the state's ability to be sued, and to have to pay
i nterest. He noted that people who testified described the
prejudgnent interest, but that it is not particularly nentioned
in the bill. He suggested perhaps soneone from AGC or Ms.

Nobrega coul d answer that |ater.
Number 1492

REPRESENTATI VE SCALZI said he would like to nove the bill out of
commttee; the remarks that the state would have to pay don't
bother him because he thinks it would bring the state into
conpliance with the private sector and push the DOI&PF to
operate nore efficiently. He remarked that he thinks when a
contractor goes through different change orders on a good-faith
basis and then all of a sudden is faced with having to appeal
his or her case, the interest accrued is a big factor in the
j udgnent and whet her or not the contractor nmay renmain solvent.

REPRESENTATI VE SCALZI noved to report HB 235 out of commttee
with individual recomendations and the acconpanying fiscal
not es.

REPRESENTATI VE KOOKESH obj ected. He st at ed:
| know that there's no retroactive clause in the bill
and even if there was, | know that we would have to

think tw ce about supporting sonething like this
because of the fiscal note it would generate. And if
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peopl e continue to want to have a retroactive clause,
then we have a big problem

| have no problem wth the sponsor statenent

saying that, if there's a problem and they go to a
decision and there's interest owed sonebody, after the
decision is made, ... because | think that's fair.
But at the same tine, we need to know how nmuch noney
that is ... because | think the state itself would
have to come up with that noney to pay that interest
paynent. ... The way | interpret prejudgnent interest

is that you pay it upfront.

And | really believe that if the state is relying on
certain statutes that say we can only be sued by
peopl e who waive sovereign immnity, ... there's many
people, ... especially in this legislature, who have

stood up and said the state is a sovereign entity.
And when you give away that sovereign entity to a
contract or through a bill like this, then we have a
pr obl em

Nunber 1270

REPRESENTATI VE MASEK said it seens nany issues brought up deal
with the financial portion, which the House Finance Standing
Commttee can deal with. Therefore, she will support noving the
bill.

CHAI R KOHRI NG addressed Representative Kookesh and offered to
put together a letter voicing any additional concerns.

REPRESENTATI VE KOOKESH said he didn't have any nore problens
with noving the bill out, and would work with [M chael Krieber,
commttee aide for the House Transportation Standing Commttee]
to put together a letter for the House Finance Standing
Commi ttee. He noted that he would still have the option of
voting "no" on the floor. He said he wanted to be supportive,
but wanted to state his objections and the reasons.

CHAIR KOHRING told M. Gardner he would look forward to the
| egal opinion as far as the sovereign immnity issue. He asked
that copies be provided to hinself, for circulation to conmttee
menbers. He asked whether there was any further objection to
t he noti on.
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REPRESENTATI VE KOOKESH said he would object "just so | could
vote no."

Nunber 1220

A roll call vote was taken. Represent ati ves Masek, Scal zi, and
Kohring voted in favor of noving the bill. Representati ve
Kookesh voted against it. [ Representatives Ogan, W/Ison, and

Kapsner were absent.]

CHAI R KOHRI NG announced that HB 235 was noved from the House
Transportation Standing Commttee by a vote of 3-1. He assured
Representati ve Kookesh that his concerns would be forwarded to
the House Finance Standing Comittee. [ Representati ve Kookesh
was one of four signers of the bill report and thus HB 235 was
forwarded to the Chief Cerk.]

REPRESENTATI VE KOHRI NG called for an at-ease at 2:40 p.m The
nmeeting was called back to order at 2:48 p. m

HB 22- MARI NE PASSENGER VESSELS

[ Contains discussion of HB 183 and SB 134, the governor's
proposed | egi slation on the sanme topic]

Nunmber 1055

CHAI R KOHRI NG announced that the next order of business would be
SPONSOR SUBSTI TUTE FOR HOUSE BILL NO 22, "An Act relating to
certain passenger vessels operating in the marine waters of the
state; and providing for an effective date."

CHAIR KOHRING noted that there was a proposed conmttee
substitute (CS) [Version O that was worked on with the cruise
ship industry and Representative Kerttul a.

REPRESENTATI VE KOOKESH expressed his desire to pass the proposed
CS out that day. He noted that he had worked hard with the
commttee staff to get Version O before the committee.

CHAIR KOHRING reported that [Version O was acceptable to all
parties invol ved.

Number 0892

REPRESENTATI VE BETH KERTTULA, Al aska State Legi sl ature,
testifying as the sponsor of SSHB 22, related her belief that

HOUSE TRA COW TTEE -29- April 19, 2001



this is the vehicle to nove forward. The fundanmental s behind
the bill and the proposed CS are to protect the state's right to
know what is being emtted in the state's waters, in order that
reasonable action wth the industry to step forward can occur
At the House Transportation Standing Conmttee's April 12, 2001
work session, the comittee had heard a presentation that
identified the problems with cruise ship discharges based on
| ast sumrer's sanpling. For those living in downtown Juneau,
the past summer was surprising due to the identification of high
di scharges of fecal coliform bacteria in graywater. She pointed
out that the commttee as well as the public have heard this
information; thus the public expects the legislature to do
sonet hi ng about this.

Nunber 0741

REPRESENTATI VE KERTTULA reiterated that SSHB 22 is a vehicle for
addressing the cruise ship issues. Furt her nor e, this
| egi slation conplenents U. S. Senator Mirkowski's |egislation,
which took a great step forward in dealing wth sonme of these
probl ens. She said U S. Senator Mrkowski didn't preenpt the
state [with his federal legislation], but specifically allowed
the state to work with the federal governnment in order to
acconpl i sh good changes for Al aska.

REPRESENTATI VE KERTTULA noted that [Version O places nodest
state requirenments on the cruise ship industry. For exanpl e,
cruise ships would have to register with the state, not only
allowing a better relationship betwen the state and the
i ndustry, but also providing the state with the ability to get
service [of process] on the industry, should the need ari se.

REPRESENTATI VE KERTTULA explained that cruise ships would
conduct sanpling and testing, which would go directly to the
state. She said this is sonewhat of a state's rights issue in
that the state can receive this information directly. There
would also be a requirement for the industry to collect
graywat er sanples and conduct routine tests for fecal coliform
bacteria and other conventional pollutants at |east tw ce during
t he crui se season

REPRESENTATI VE KERTTULA explained that if a cruise ship doesn't
di scharge wastewater while in state waters, the ship doesn't
have to report to the state. However, those that do discharge
wast ewater mnust report what, when, where, and how nuch they
di scharge; this information will be used to nake deci sions.
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REPRESENTATI VE KERTTULA rel ated her belief that the industry has
made great steps forward to try to control this itself. Wthout
a conprehensive picture, however, the appropriate path is not

cl ear. She believes SSHB 22 noves the state where it needs to
be, and that the proposed CS acconplishes what should happen in
nost of the inportant areas. Therefore, she encouraged Chair

Kohring to nove SSHB 22 forward today.
Nunber 0579

REPRESENTATI VE SCALZI noved to adopt the proposed CS, version
22-1LS0238\ O, Lauterbach, 4/19/01, as the working docunent.
There being no objection, Version O was before the committee.

REPRESENTATI VE SCALZI offered as an anendnent to page 3, lines 7
and 15, that "20" be replaced wth "200 parts per [100
mlliliters]".

Nurmber 0460

SPENCER WOOD, Lieutenant Commander, Seventeenth District Coast
Guard Ofice - Juneau, U S. Coast Q@uard, clarified that it
woul dn't be "parts per milliliters"”; rather, it would be "200
colonies [of] fecal coliform per 100 milliliters,” which is the

current federal standard for mari ne sanitation devices.
Number 0387

REPRESENTATI VE  SCALZI noved that the commttee adopt the
fol |l owi ng amendnent :

Page 3, lines 7 and 15:
Del ete " 20"
| nsert "200 col oni es"

There bei ng no objection, Arendnent 1 was adopt ed.

REPRESENTATI VE KERTTULA thanked Representative Kohring and his
staff, the House Transportation Standing Conmittee nenbers, as
well as the cruise ship industry. She also thanked those on
t el econf erence.

Nunber 0304
RANDY  RAY, u. S Cruise Ship Association, testified via

t el econference. He noted that he and the association's
| obbyist, Ray G|l espie, have been working on this issue for two
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years. He expressed interest in seeing this bill nove forward.
Not having the proposed CS in front of him he said he would not
comment. However, he | ooked forward to working with everyone on
this legislation as it noved forward.

Nunber 0134

PAULA TERREL, Sout heast Program Director, Al aska Mari ne
Conservation Council (AMCC), testified via teleconference in
support of SSHB 22 and requested that the commttee forward this
bill from conmttee. She informed the commttee that AMCC is a
st at ew de, communi ty- based or gani zati on W th a di verse

menber shi p. The AMCC considers SSHB 22 to be a right-to-know
pi ece of legislation, which it strongly supports. One of AMCC s
guiding principles is the pronotion of sustainable and healthy
fisheries, which is part of having sustainable communities [with
heal t hy econom es].

TAPE 01-31, SIDE A

M5. TERREL nentioned the [AMCC principles] of sound science,

|l ocal and comunity input, and traditional know edge. Such
principles depend on the continued health of Alaska's marine
wat er s. This legislation would ensure that the public has the

information as well as the state.
Nunmber 0155

JOHN HANSEN, President, North Wst CruiseShip Association,
explained that the North Wst CruiseShip Association is an
association of the nine cruise lines that operate in the Pacific
Nor t hwest . This year the association has 22 ships operating in
the region. Since the commttee has already heard nmuch of the
background, he said he would skip that portion of his testinony.
Furthernore, the proposed CS changes sone of the association's
response to sone things.

VR. HANSEN reported that the association reconmends the
following. First, the [legislation] should be carefully crafted
in order to avoid anbiguity and overlapping wth federal

| egislation or existing state |aw Second, the standards
expected of the industry should be clearly established. Third,
there should be clear penalties for Dbreach. Fourth, [the

| egi sl ation] should contain provisions for state record keeping
of ship discharges, and the records should be available. Fifth,

there should be a program of nonitoring and testing. Sixth, the
i ndustry should pay for reasonable nonitoring, testing, and
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research, which is consistent wth industry practice. The
associ ation bel i eves t he pr oposed CS incorporates t he
af orenenti oned six principles, he said, and thus supports it.

Number 0461

JOLENE RIELLY, National Ccean and Sciences Bow , Juneau-Dougl as
High School, cane forth and informed the conmttee that the
group has been researching the cruise ship waste, its history,
and how it ties in with Al aska and the cruise ship industry.
Ms. Rielly spoke in favor of SSHB 22 because she feels that it
covers many of the areas in which cruise ships should conply.

Number 0560

ADRI ANA RODRI GUEZ, National Ocean and Sciences Bow, Juneau-
Dougl as Hi gh School, cane forth and infornmed the commttee that
the group consisted of a team of four people who researched the
topics included in SSHB 22. This bill is a major step forward
in propelling the <cruise industry and the state into a
part ner shi p. Ms. Rodriquez noted her support of SSHB 22 and
expressed her hope that this will help the industry and Al aska.

CHAI R KOHRI NG asked if the students recognize the other side of
this issue: the economc benefits that tourism brings to
Al aska. He acknow edged that the students were present to
achi eve a bal ance between the econom ¢ and environnental sides.

M5. RIELLY and MS. RODRI GUEZ agreed that both sides of the issue
shoul d be revi ewned.

M5. RODRIGUEZ, in response to Representative Kookesh, noted that
she and Ms. Rielly are seniors at Juneau-Dougl as H gh School .

Nunber 0751

ROBERT REGES, Menber, Cruise Control, 1Inc., came forth and
informed the conmittee that Cruise Control is working towards
ensuring that the cruise industry mtigates its inpacts. Wile
Cruise Control recognizes the economc benefits of the cruise
industry, it also recognizes the economc and social burdens
this industry brings. Cruise Control's task is to ensure that
those burdens are internalized and paid for by the operators

Al though Cruise Control doesn't wish to dimnish cruising in
Al aska, it does want the industry to tell [the public] what it
| eaves behind; he believes providing such information is the
pur pose of SSHB 22. Furthernore, [Cruise Control] believes the
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cruise industry should mtigate any inpacts where feasible, and
shoul d pay for inpacts that can't be mtigated.

MR. RECGES acknow edged that the title change in the proposed CS
will elimnate permts, which are included in the governor's
bill [HB 183 and SB 134]. The title also "effectively
elimnates discussions of head taxes," M. Reges noted, but
indicated [Cruise Control] is working wth others on an
initiative. The title change sets up contention on certain
i ssues for another tine.

MR. RECGES noted that [AS 46.03].463 speaks to "a person", while
the remai nder of the bill addresses an "owner or operator”. For
consi stency, he suggested that "person" be changed to "owner or
operator" on page 2, line 30, and on page 3, lines 1, 12, and
17. M. Reges informed the ~conmittee that he is an
environnmental attorney and has worked with the state and federa
envi ronnental statutes for years. He explained that ["owner or
operator”] is the termof art that is used to describe all the
persons who may be responsi ble for the operation of a vessel.

MR. REGES recalled discussion regarding whether existing |aws
are already satisfactory; to that, he replied no. From a
busi ness perspective, he told nenbers, the cruise industry is
one of the few industries in Alaska that isn't required to
regi ster or have an agent for service of process. For exanpl e,
a carpenter from out of state can't conme up and put a cabinet
together without registering and getting an agent for service of

pr ocess. Al though this is not problematic when conpanies or
their offices are based in the United States, that isn't the
case with all «cruise conpanies. M. Reges related his

experience during his time wth the Ofice of the Attorney
General when he attenpted to serve [process on] a cruise conpany
with no office in the United States. Those provisions requiring
registration and an agent for service of process don't exist
el sewhere in statute for cruise owners and operators.

Nunmber 1156

MR. REGES turned to the environnental section of the bill, the
right to know provision. He acknow edged the possibility that
an individual could, through the Freedom of Information Act
and/or litigation discovery, secure the type of information
bei ng sought [in the right-to-know provision]. He inforned the
commttee that he has been working wth the Departnent of
Environnental Conservation (DEC) steering commttee since its
i nception. On  nunerous occasions, M. Reges said, he has
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requested that he be able to review the opacity readings from
the m d-1990s to |ast year. He has yet to see those readings.
M. Reges characterized this as fundanental information that
isn't readily avail abl e.

MR. REGES referred to the April 18, 2001, Anchorage Daily News
article entitled, "Bush Backs Rule on Lead Em ssion.” He quoted
the following fromthat article:

The Bush Adm nistration announced Tuesday that it
would go forward with a regulation proposed by forner

presi dent Bill Cinton to require thousands of
businesses to make public the details of their
em ssions  of lead into the environnment. EPA
Adm nistrator Christine Witnman, in announcing the
| ead em ssion rules - ["again, a public right to know
rule," M. Reges observed] - said that public scrutiny

has hel ped reduce em ssions of other toxic substances.

MR. REGES pointed out that this right to know is a tried and

true rule. Therefore, M. Reges urged the commttee to nove
this bill fromconmmttee.

Nunber 1346

JCE LeBEAU, Al aska Center for the Environnent (ACE), testified
via tel econference. M. LeBeau acknow edged that the conmttee
supports clean air and water. However, everyone was surprised
wth last sumer's [sanpling] results. This bill wll go
further to increase the know edge of the pollutants emtted into
the environnent. M. LeBeau urged the commttee to nove this
bill forward.

Nunber 1401

M CHELE BROWN, Comm ssi oner, Depar t ment of Envi r onnment al
Conservation (DEC), testified via teleconference, reporting that
DEC supports this legislation as a "right-to-know' bill. Thus
far, the cruise ship industry is the only industry DEC knows of
that operates in Alaska with such potential to pollute, although
there is virtually no oversight by the state.

COMM SSI ONER BROWN characterized the reporting and gathering of

information included in this bill as an inportant first step.
However, she expressed hope that the conmttee would hear the
governor's bill next week. The governor's bill includes a nore
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conprehensive nonitoring and oversight program that goes beyond
i nformati on gatheri ng.

COM SSIONER  BROAN  pointed out that all other industries
operating in Al aska have to report, nake information available,
and follow clean air and water rules. She echoed M. Hansen's
earlier testinony regarding the need to have a program in place
t hat would perform future verification, record Kkeeping,
systematic nonitoring and testing, establish a way to pay for
that activity and state oversight, as well as establish clear

penalties for breach of the standards. Commi ssi oner  Brown
reiterated DEC s support of [CSSSHB 22] and noted her hope that
the conmttee would forward the bill today.

Nunber 1567

M CHAEL KRIEBER, Staff to Representative Vic Kohring, Al aska
State Legislature, speaking as the commttee aide for the House
Transportation Standing Conmittee, pointed out that the key
change included [Version O is the requirenent for the treatnent
of graywater. If this legislation passes, Al aska would be the
only place that would require the treatnent of graywater

MR. KRIEBER continued with the other changes. The title has
changed in order to reflect the particular sections of the bill.
Furt her nor e, | anguage concerning the graywater t reat nent
requi renents and the nonitoring have been added. Any reference
to air-nmonitoring requirenents has been del eted because existing
state statutes and regul ati ons cover that matter.

CHAIR KOHRI NG recognized concern that passage of legislation
could result in an agency's interpreting the legislation
differently from the intent of the |egislation. He asked how
that possibility can be addressed.

MR. KRI EBER pointed out that statute cites particular treatnent
| evel s. Therefore, the legislation states what the requirenents

would be; thus there would be no need for regulations. M.
Kri eber referred to page 8, [ AS] 46. 03. 485, entitled
"Regul ations. " In the prior bill, language directed DEC to
propose, review, and inplenent regulations. A good portion of

that | anguage was taken out because the treatnent requirenents
were directly addressed.

MR. KRIEBER said the elimnation of the regulations drafting

process, coupled with an inplenentation date of 2003, wll allow
the treatnent requirements to be in effect sooner than if the
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regul atory process were in place. However, the bill does
include the ability for the departnent to adopt regulations for
the inplenentation of exenptions. He noted that there is the
potential that various operators may not be "up to snuff" yet,
al though they are working with the departnent; the departnent
should have flexibility to work wth the industry in those
ci rcunst ances.

Nunber 1804

REPRESENTATI VE KOOKESH t hanked M. Krieber for his help on this
I ssue. He nentioned that his district includes comunities
t hroughout Sout heast Al aska, which is where the inpact of the
cruise ship industry could be the greatest if there were a nmgjor
pr obl em

CHAIR KOHRI NG noted that initially he didn't want to nove this
| egi sl ation; however, now that there is a proposed CS that is
acceptable to the industry and seens to [alleviate] sonme of the
environmental and econom c concerns, he was open to advancing
it. He said he was trying to listen to all sides and cone to a
consensus, to put forth sonething that is acceptable to the
crui se ship industry, but not onerous with regard to prospective
regul ati ons and taxes. He nentioned that this legislation could
return fromthe Senate in the formof a tax bill to which he is
adamant |y opposed; however, the title has been tightened so that
a tax couldn't be added.

Nunber 1975

REPRESENTATI VE SCALZI noted his concern with any |egislation
that takes the nonitoring agency out of the | oop. He rel ated
his belief that the US.  Coast Guard should perform the
nonitoring, whether it is oil-related or graywater discharge.
He said that he is very satisfied wth the nodifications that
resulted in the CS. However, he maintained that the U S. Coast
GQuard and the Environnental Protection Agency (EPA) wll still
be involved with this because of the federal |egislation.

REPRESENTATI VE SCALZI, in regard to M. Reges's suggestion for
| anguage changes, rem nded nenbers that this |egislation has two
nore committee referrals where amendnents could be addressed.
Furt her nore, three of the House Transportation Standing
Commttee menbers also sit on the House Resources Standing
Commttee, the next commttee of referral.
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REPRESENTATI VE SCALZI turned to the issue of a fee, which he

felt would have been cunbersone and open to nore debate. Now
that this legislation strictly addresses nonitoring, there is a
nodest fiscal note. Furthernore, the deletion of the air
control |anguage [was appropriate] because the issue of air

quality would take an inordinate anmount of tinme and testinony.
Therefore, Representative Scal zi expressed his satisfaction with
[Version 0 and noted his desire to nove it forward.

Nunber 2122

REPRESENTATI VE MASEK said having two other commttee referrals
and the need to deal with this issue before the end of session
make it incunbent upon the commttee to forward this bill out of
conm ttee today. She, too, believes that the proposed CS is a
step in the appropriate direction and can be further worked on
in the other two commttees of referral.

REPRESENTATI VE MASEK noved to report CSSSHB 22, Version O [22-
LS0238\ O, Lauterbach, 4/19/01], as anended, out of conmttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, CSSSHB 22(TRA) was reported
fromthe House Transportation Standing Conmttee.

ADJ QURNVENT
There being no further business before the commttee, the House

Transportation Standing Committee neeting was adjourned at 3:34
p. m
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