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W TNESS REG STER

JOHN BI TNEY, Legislative Liaison

Al aska Housi ng Fi nance Cor poration
Departnent of Revenue

PO Box 101020

Anchor age, Al aska 99510-1020

POSI TI ON STATEMENT: Presented SB 268.

SENATOR GENE THERRI AULT

Al aska State Legislature

Capi tol Building, Room 121

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified on behalf of the sponsor of SB
371, the Senate State Affairs Standing Commttee.

JOE BALASH, Staff

to Senator Gene Therriault

Al aska State Legislature

Capi tol Building, Room 121

Juneau, Al aska 99801

PCSI TI ON STATEMENT: Provided additional information on SB 371.

JANET DANI ELS, Menber

of the Chickal oon Tribe
(No address provi ded)
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POSI TI ON STATEMENT: Testified that the Chickaloon Tribe holds
the position that the mlitary should be held accountable for
conpliance with environmental law in the sane nmanner as any
ot her organi zation or business.

BOB SHAVELSON, Executive Director

Cook Inl et Keeper

(No address provi ded)

POSI TI ON  STATEMENT: Testified that this legislation isn't
necessary.

SUSAN SHRADER, Lobbyi st

Al aska Conservation Voters

P. O Box 22151

Juneau, Al aska 99802

PCSI TI ON  STATEMENT: Testified that she would be nost
confortable with the original |anguage of SB 181.

BECCA BERNARD, Staff Attorney

Trustees for Al aska

1026 W 4th Avenue, Suite 201

Anchor age, Al aska 99501

POSI TI ON  STATEMENT: Testified that the Alaska Suprene Court
deci sion doesn't change existing |aw, rather it merely
interprets the | aw passed by the |egislature.

JI M EASON, Lobbyi st

Forest G| Corporation

8611 Leeper Circle

Anchor age, Al aska 99504

POSI TI ON  STATEMENT: Testified that since the Coastal Zone
Managenent Act there has been no requirenent and no
adm nistrative practice of doing a consistency review for
permts to drill

PAT GALVIN, Director

Di vi sion of Governnental Coordination

O fice of the Governor

PO Box 110030

Juneau, Al aska 9981-0030

POSI TI ON STATEMENT: Provided comments with regard to DGC s
position on SB 371.

SUSAN WARREN, Environnental Law Attorney
Ofice of the Staff Judge Advocate

Fort Richardson, U S. Arny

(No address provi ded)
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POSI TI ON STATEMENT: Provided comments with regard to the U S
Arnmy's involvenment with superfund sites.

MARY SI ROKY, Manager

I nformati on Education & Coordination

D vision of Statew de Public Service

Departnent of Environnental Conservation

410 WI 1 oughby, Suite 303

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified that this change in statute [in
CSSB 371(RES)ami wouldn't change DEC s ability to deal wth
contam nants should they be rel eased at any facility.

ACTI ON NARRATI VE

TAPE 02-14, SIDE A

Number 0001

CHAIR PETE KOIT called the House Rules Standing Conmittee
neeting to order at 4:10 p.m Representatives Kott, Porter,
Kohring, MQiire, Berkowitz, and Joule were present at the call
to order. Representative Mrgan arrived as the neeting was in
pr ogr ess. Representatives Kerttula, Geen, Janes, and Scal zi

were also in attendance.

SB 268- GUARANTEED REVENUE BONDS FOR VETERANS

CHAI R KOIT announced that the first order of business would be
SENATE BILL NO 268, "An Act relating to the issuance of state-
guaranteed revenue bonds by the Alaska Housing Finance
Corporation to finance nortgages for qualifying veterans; and
providing for an effective date."

Nunmber 0067

JOHN  BI TNEY, Legi sl ative Liaison, Al aska Housing Finance
Corporation, Departnment of Revenue, explained that SB 268 would
authorize a vote of the people with regard to whether or not to
aut horize $500 million in state-guaranteed revenue bonds to fund
the Al aska veterans nortgage program within the Al aska Housi ng
Fi nance Corporation (AHFC). He noted that Al aska is one of five
states that has the veterans nortgage program which was a tax
exenption that was provided by Congress in 1979. Those veterans
qualifing for this program are those who have served in the
mlitary prior to January 1, 1977, or have not been discharged
nore than 30 years prior to the date of the |oan application.
Therefore, the nunber of qualified veterans is beginning to
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di m ni sh. M. Bitney said this would be last tinme that AHFC
woul d antici pate having such a ballot nmeasure for these type of
bonds. There have been four previous ballot questions when the
program was nore heavily used and each of those questions passed
wi th good public support. M. Bitney noted that [AHFC] supports
nmeasures in Congress relating to an expansion of the definition

of a qualified veteran. In fact, the |egislature unaninously
supported SJR 31 to support sone of those neasures. M. Bitney
noted that the conpanion House bill nmoved through three
commttees and is currently in the House Rules Standing
Conmittee while the Senate bill had two Senate conmttee
heari ngs.

Number 0313

CHAIR KOIT requested that M. Bitney expand on the reasoning
behind the thought that this will be the last tinme that AHFC
will cone forward wth such a bond neasure.

MR. BITNEY reiterated the federal definition of a qualified

vet er an. Due to those federal qualifications, there are small
nunbers of qualifying veterans. Therefore, this $500 million
should be nore than enough to deal with all of the qualifying
vet er ans. In further response to Chair Kott, M. Bitney
explained that the net benefit to a veteran is the tax exenpt
bond rate for the qualifying veteran's nortgage rate. Thi s
exenption results in about a 1 percent discount. Furt her nore,

the veterans have the benefit of a higher loan to value ratio.
A qualifying veteran can take out as nuch as a 95:97 loan to
value ratio, which neans that the veteran has a snaller down
paymnent .

Number 0444

REPRESENTATIVE MGURE inquired as to the rationale behind
limting the qualified veteran to those who have served prior to
January 1, 1977.

M5. BITNEY answered that when the program was established in
1979 it was intended to be a benefit to Vietnam veterans.
Al t hough there have been other national conflicts since that
time, there has been difficulty in expanding the definition
because only five states have this program However, with the
current nood of the country, there may be nore synpathy with an
expansi on of the program

Number 0500
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REPRESENTATI VE BERKOW TZ inquired as to the nunber of veterans
in Alaska that qualify.

MR. BITNEY infornmed the commttee that currently AHFC does about
$70 mllion worth of business [for this prograni, which equates
to roughly a little |l ess than 100 | oans.

REPRESENTATI VE BERKOW TZ inquired as to what would happen wth
t he extra authorization.

MR. BI TNEY explained that AHFC only uses the authorization to
i ssue bonds at tines and in anobunts that are necessary to neet
ongoi ng denands. Ther ef or e, [the authorization] woul d
essentially be unused authority.

REPRESENTATI VE BERKOW TZ surmised then that AHFC would have
unused bonding authority.

MR. BITNEY specified that such would be correct for these
[ vet eran] nortgages.

CHAI R KOTT announced a conflict of interest because he benefits
fromthis program now.

REPRESENTATI VE PORTER noted he also qualifies for the program
Nunber 0602

REPRESENTATI VE PORTER noved to report SB 268 out of commttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, SB 268 was reported from the
House Rul es Standing Committee.

SB 371-WASTE PERM T & COASTAL ZONE EXEMPTI ONS

CHAI R KOTT announced that the next order of business would be CS
FOR SENATE BILL NO 371(RES) am "An Act exenpting the use of
munitions in certain areas from a waste disposal permt
requi renent of the Departnment of Environnental Conservation;
relating to general or nationwide permts under the Al aska
coastal managenent program and to authorizations and permts
issued by the Alaska Q1 and Gas Conservation Conm ssion; and
providing for an effective date."

Nunber 0644
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SENATOR CGENE THERRI AULT, Al aska State Legislature, testified on
behalf of the sponsor, the Senate State Affairs Standing
Committee. He explained that the first section of CSSB
371(RES) am addresses the issue of whether a solid waste disposa

permt is necessary for other active ranges [beyond the mlitary
bonmbi ng ranges. The Departnent of Environnental Conservation
(DEC) testified that it has never interpreted the statute to
require a solid waste disposal permt for the operation of

"those" bonmbing ranges. Senator Therriault informed the
committee that the litigation over this matter deals with the
Eagle River Flats area. Section 1 attenpts to enshrine the

| ong-standing interpretation of the admnistration and the
mlitary that a solid waste disposal permt isn't necessary for
t he operation of those ranges.

SENATOR THERRI AULT said that the second portion of the bill
deals with the recent Alaska Suprene Court case, which could
potentially jeopardize the state's current [decisions] on the

use of general permts. He explained that a general permt is
run through a consistency determ nation. After obtaining a
general permt, if soneone wants to perform a particular
activity that falls under the general permt, then the general
permt is issued. For oil and gas operations, all general
permts are gathered and packaged into a project. Then there is
a consistency determnation on the entire project. Wth the

recent court ruling, there is a question with regard to one
obtaining the general permts or whether each general permt
woul d have to have an independent consistency determ nation.
Additionally, the recent <court ruling could |jeopardize the
Al aska O and Gas Conservation Conm ssion's (AOGCC) issuance of
its permts. The AOGCC permts are for the devel opnent of oil
and gas properties in which the pipe is placed in the ground

The AOGCC is interested in how the wunderground strata and
reservoir is developed in order to ensure that things are done
in a safe manner that doesn't waste the state's resources. He
poi nted out that these AOGCC permits have never gone through a
consi stency determ nati on.

SENATOR THERRI AULT characterized the consistency determ nation
process as conplex and protracted. If this recent court ruling
is allowed to stand, then this [consistency determ nation]
process would potentially be duplicated for the general permt.
He turned to the inpact of this court ruling on the AOGCC
permts. If there was a devel opnent project to sink four wells
and then there was a fifth well to sink, the entire [consistency
determ nation] process would have to happen again because of the
addition of the fifth well. Senator Therriault felt that such
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is unnecessary and is a departure from how the program has
operated since its inception. In closing, Senator Therriault
reiterated that this bill nmerely enshrines a |ong-standing
interpretation of the statutes.

Nunmber 0966

REPRESENTATIVE MGU RE inquired as to how long DEC has been
using the process in question.

SENATOR THERRI AULT related his belief that DEC has used this

process since the programs inception in 1977. Senat or
Therriault clarified that this Jlegislation addresses the
specific fallout from the court case. If it's determ ned that
there are other areas that nmay be inpacted, he said he believes
the legislature will have tine to address those.

Nunber 1045

REPRESENTATI VE BERKOWN TZ inquired as to how the state has any
authority at all in a US. Departnment of Defense (DOD) facility.
It seenms that the supremacy clause would require the state to
gi ve deference to the federal governnent.

SENATOR THERRI AULT related his belief that the state still has
the right to regulate sonme activities and discharges on | ands
within the state. However, he couldn't answer whether the

suprenmacy clause would allow the [mlitary] to "thunb its nose
at the state.”

REPRESENTATI VE BERKOW TZ asked whether this [legislation] would
result in the relinquishment of state prinmacy.

SENATOR THERRI AULT replied no. In further response to
Representative Berkowitz, he specified that the munitions would
span the full range of mnmunitions from rifles to bonbs and
hel i copter guns. He said he didn't believe [the nunitions]

woul d i nclude chem cal or biological [weapons].

REPRESENTATI VE BERKOW TZ asked whet her anyone could definitively
tell himthat chem cal and biol ogical [weapons] aren't included.

Nunmber 1138
JOE BALASH, Staff to Senator Gene Therriault, Alaska State

Legislature, noted that he did confer with DEC because the
guestion of the types of munitions was raised by the Legislative
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Legal and Research Division. The departnent specified that
[this legislation] wouldn't apply to chenmical or biological
weapons; other areas in the statute allow the departnent to
regul ate hazardous materials. There would be no exenption.

SENATOR THERRI AULT interjected that this is very specific in
that it refers to a solid waste permt.

REPRESENTATI VE BERKOWN TZ pointed out that lead is a toxin and
"if other sections apply, what are we doi ng?"

SENATOR THERRI AULT clarified that the litigation specifically
challenged that the state wasn't enforcing its solid waste
permt. It has never been this admnistration's or prior
adm nistration's interpretation that a solid waste disposal
permt was required for the operation of these [nunitions]
facilities.

REPRESENTATI VE McGUI RE recalled the sane answer being provided
in the House Resources Standing Commttee hearing on SB 371.
Furthernmore, DEC supports this as it has always believed it to
be the | aw anyway.

SENATOR THERRI AULT, in response to Representative Berkowtz,
pointed out that he has a witten statenent from Tom Chappl e,
Director, Division of Air & Water Quality, DEC He quoted M.
Chapple as witing the following, "It needs to be clear that
this legislation is not intended to affect the departnent's
ability to deal with contam nation at active range firing ranges
should contam nation pose a risk to the environnent." In
response to Chair Kott, Senator Therriault related his belief
that this testinony was submtted to a prior conmttee.

Nunber 1258

REPRESENTATI VE KERTTULA related that she has heard that Al aska
would be the first state to take this action concerning DOD
Sites.

SENATOR THERRI AULT related his belief that Al aska would be the
first state that would require a solid waste disposal permt on
an active range.

REPRESENTATI VE KERTTULA turned to the process for the coastal
managenment permt and related that if one has a general permt
that covers the activity, then the coastal nmanagenent permt
process doesn't occur for the particular project.
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SENATOR THERRI AULT specified that the court case threatens the
underlying statutory authority to issue the general permts.

REPRESENTATI VE KERTTULA reiterated that under the current
process, pre-court decision, when there is a general permt, the
activity is reviewed and if it fits under the general permt, no
further review occurs.

VR, BALASH clarified that [in the scenario posed by
Representative Kerttula] the general permt nust be one that has
al ready been through a prior consistency determnation of its
own. Therefore, it would be an activity that has already been
found to be consistent in the coastal zone. M. Balash said
this is a way for the D vision of Governnental Coordination
(DGEC) and various other resource agencies to save tine and focus
their resources on other areas that aren't the routine aspects
of a project. Therefore, it allows the DGC and various other
resource agencies to wirk wthin the time and budgetary
constraints that they have.

REPRESENTATI VE  KERTTULA surm sed that before the court
questioned this issue, the general permt would be reviewed and
if [an activity was added] and it fit under the general permt,
no ot her review occurred.

SENATOR THERRI AULT said that was correct. He reiterated that
the general permt had already gone through the consistency
determ nati on. The court decision has jeopardized whether the
general permt can be used or whether this process has to occur
for each permt.

REPRESENTATI VE BERKOW TZ directed attention to AS 46.03. 100,
whi ch di scusses wastewater. He said, "If there is any waste
carried along in a stream that discharges from a single source
point that that would be swept up under these permts, is that
ri ght?"

SENATOR THERRI AULT related his belief that it's a separate
section that DEC would still have the ability to [regul ate]
wast ewat er .

REPRESENTATI VE BERKOW TZ pointed out that AS 46.03.100(a) says,
"A person who conducts an operation that results in the disposal
of solid or liquid waste material or heated process or cooling
water into the waters or onto the land of the state shal

procure a permt from the departnent before disposing of the
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waste material or water. The permt shall be obtained for direct
disposal and for disposal into publicly operated sewerage
systens."

MR. BALASH said that he wasn't aware of any munitions activity
that would result in wastewater or any kind of a liquid
di schar ge. The exenption applies directly to the firing or
ot her use of munitions.

SENATOR THERRI AULT quoted Tom Chapple as witing the follow ng,
"More recently, the Arny as worked cooperatively with DEC and
the bill sponsor to have the |anguage include: 'neet the Arny's
needs while not jeopardizing other inportant work done by the
sanme (indisc.).'"

Number 1532

JANET DANI ELS, Menber of the Chickaloon Tribe, provided the
foll ow ng testinony:

It is the position of the Chickaloon Tribe that the
mlitary should be held accountable for conpliance
with environnental law in the sane nmanner as any ot her
organi zati on or business. It is not our intent to
interfere with issues of national security, but w sh
to protect the health of the sanme citizens the
mlitary has sworn to defend. For thousands of years
the Native peoples of Alaska have fished and hunted
this land. Scientists are now finding elevated |evels
of contam nants in subsistence foods all over Al aska
Cancer rates are rising all over the state. Those
nunbers cannot all be related to lifestyle. The
entire population of the State of Alaska is at
increased risk for disease and death due to
contam nation that mgrates north from all over the
world. Any reduction in |laws protecting the health of
t he people of Alaska would only add to that risk.

This bill was pronulgated, in part, because of a
| awsuit asking for cleanup of Eagle River Flats on
Fort Ri chardson. That | awsuit cane about after years
of citizens requesting a renedial investigation of the
over 10,000 itens of unexpl oded ordnances that
littered the bonmbing range and | eached into the waters
of the Cook Inlet. We worked through the Restoration
Advisory Board, and only filed suit when it was
concluded that it was the only option left. W did
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not ask for cessation of training when we filed our

intent to sue on June 15th of |ast year. W entered
into negotiations to settle the suit shortly after,
and continued to negotiate in good faith until the
US. Arny severed negotiations on April 10th this
year . W only ask that the mlitary conply wth
exi sting | aws. Environnental |aws were designed to
protect (indisc.) citizens while allow ng businesses
and organi zations to carry on their operations. In no

way do environnental laws threaten mlitary readi ness.
The federal governnent, through the President and
Secretary of Defense, have the power to exenpt

installations on a case-by-case basis. What greater
protection could the mlitary ask for? In a recent
"Zadby Anerica" poll, ... even Republicans and those

who voted for President Bush, nore than 75 percent
opposed exenpting the Departnent of Defense from the
nation's environnent al | aws. Even after heari ng
argunents for and against the proposal to exenpt the
Def ense Departnent, voters remained overwhel mngly
opposed. Pl ease recognize that passage of this bill
could have lasting adverse health effects on the
peopl e of Al aska. Thank you.

Number 1710

BOB SHAVELSON, Executive Director, Cook Inlet Keeper, provided
the foll ow ng testinony:

Cook Inlet Keeper was the plaintiff in the |awsuit
involving Forest Ol's OGsprey platform in Cook Inlet,
where a unani nous Suprene Court held the state failed
to review toxic drilling waste discharges prior to
project start-up. Keeper is also a co-plaintiff in
the lawsuit trying to bring some accountability to
mlitary bonbing activities in the rich wetlands of
the Eagle River Flats estuary.

Let me start by saying that I'm a proud Al askan and a
proud Anmerican. | believe in the values of justice,
denocracy, accountability, and the rule of law. These
are the val ues which have nmade our nation the greatest
and nost powerful country on earth. \Wile the fall of

the Berlin wall and the defeat of comunism the
American nodel of denocratic capitalism is wthout
paral l el across the gl obe. But wth technology and

i nt ernati onal trade accelerating the process of
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gl obali zati on, we Al askans, and we Anericans, have an
obligation, a duty, to pronote the ideals of openness,
fairness, conpetition, equality and a I|evel playing
field.

I''m here today because an oil conpany incorporated in
New York, doing business in Denver, and dunping toxic
wastes in the Cook Inlet fisheries, wants to
circunvent our denocratic process. Forest Q1 had
three years to address its dunping issues in Cook
Inlet, yet it chose to fight in court instead. And it
| ost . So now, in the rush of the end of session,
Forest Ol has crafted a special interest anendnent -
the Forest O Amendnent to SB 371. The Senate took
up the issue without any public review or coment the
other day, and now, we are forced to deal with an
issue wth sweeping inplications for our salnon
fisheries and coastal resources with [imted tinme and
debate. This is not the Al askan way, and it's not the
American way. W are not a banana republic.

First off, and nost inportantly, there is no need for
|l egislation on this issue. The Al aska Coastal
Managemnent Act already contains a process for
exenpting from permtting review activities which pose
m nor coastal inpacts. It's called the ABC List and
it's a 3-inch think docunent which includes dozens and
dozens of permts and activities which do not require
i ndi vi dual project reviews. But industry |awers have
created an illusion of confusion, arguing that the
Suprene Court decision wll create a permtting
quagmre. W're hearing argunents that a famly could
not build a basenent to a hone in the coastal zone
without a huge pile of red tape and permtting. But
this is false. The Suprenme Court sinply said that
|large polluting projects such as offshore oi
platforns should undergo review to protect salnon
fisheries and our rich coastal resources.

Nunber 1826

At this point 1'd like to divert from ny witten
testinony for a second and address sone of the things
that [Senator] Therriault commented on. First, 1'd
like to point out that when the consistency review was
done for Cook Inlet, the Gsprey platform was never
envisioned. | believe the consistency review was done
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in approximately 1996 and that was not even (indisc.).
W didn't know where the OGsprey platform would be, we
never knew how nmany wells were going to be drilled

what type of waste was going to be discharged. There
was never any of this factual information on the
t abl e. It was not until we began to see plans of
operations and discrete ideas that we had an idea what
the specifics of this project were going to be.

It's inportant to note that industry has tinme and tine
again insisted that a phased approach to oil and gas
devel opment will ensure that each step of devel opnent
will receive neaningful environnmental review. But now
the phasing shell game has been exposed, because if
the "Forest O Anendnent"” passes, oil platfornms and
other large scale polluting projects wll not be
revi ewed agai nst coastal |aws designed to protect our
fisheries and coastal resources. I ndustry can't have
it both ways - it can't evade conprehensive review at
early, general stages of permtting, and then evade
review again at the project specific stage.

Forest G| is already getting a big lift on the back
of Al askans. At a tine when we are staring down the
barrel of a widening fiscal gap, when incone taxes and
PFD cuts are common options for reducing the | oom ng
deficit, the Redoubt Shoals Unit will enjoy a royalty
reduction - from 12.5 percent to 5 percent - on the
first 25 mllion barrels of oil and 35 trillion cubic
feet of natural gas.

In Cook Inlet, we're enbarking on an exciting new
effort to brand and market our salnon to conbat the
glut of farned fish on the world market. These
fisheries not only support i nport ant commer ci al
enterprises, and the famlies and comunities they
support, but also the «critical recreational and
subsi stence |ifestyles which nmake Al aska uni que. Yet
a recent EPA [Environnental Protection Agency] study
shows we are starting to see problenms in our fish.
That's why it nmkes no sense to carve out a special
interest waiver to corporations dunping toxic wastes
into our fisheries.

W do not believe the Forest G| Anmnendnment should be

linked to the mlitary bonmbing range pernmt exception
bill, and we oppose renpbving a basic permtting
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requi renent from toxic bonbing activities in a rich
wet | ands conplex - Eagle River Flats - which supports
Cook Inlet fisheries. Alaska should not be the first
state in the nation to exenpt the mlitary from
envi ronnmental | aws. Congress has already considered
this proposal for federal environnental |aws and
rejected it, and the President retains the authority
to intervene in the case of national security.

But in <closing, we are realists, and if this
| egislation does in fact have to nove forward, we
could |ook beyond the Gsprey platform exploratory

drilling litigation, and entertain an anendnent to
this bill which will give future exploratory drilling
activities in the coastal zone a choice: if a conpany
wants to dunp its drilling wastes into the fisheries
of this State, it nust undergo a coastal consistency
revi ew. In the alternative, if it opts to reinject
its exploratory drilling wastes - which has |ong been
technologically achievable and which is quickly
becoming the industry standard - the State could
exenpt those wastes from coastal review. This is a
big concession for wus but in the interest of
protecting the fisheries of Cook Inlet and beyond, we
are willing to conpron se. | hope this committee can
see the logic in this proposal, and the fact that it
is a win, win, win - for Al askans, for the oil

conpanies and for the fisheries and famlies and
comunities they support. Thank you.

[ Punctuati on provided. ]
Number 1986

SUSAN SHRADER, Lobbyist, Al aska Conservation Voters, infornmed
the commttee that the Al aska Conservation Voters is a nonprofit

organi zation of 32 nenber groups that are all Al aska-based
envi ronnmental  groups. The Al aska Conservation Voters is
dedicated to protecting Alaska' s environment through public
education and advocacy. Ms. Shrader pointed out that when SB
181 went through the Senate, the commttee substitute (CS)
exenpted all munitions ranges, not just mlitary ranges.
Therefore, private as well as nunicipal rifle ranges wll be

exenpt from the work DEC does to ensure that there isn't a
contam nated site when the range closes. M. Shrader noted that
on this issue she is a bit of a NIMBY [not in ny back yard]
because she lives near Mntana Creek which is near the Hank
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Harman Ri fl e Range. As part of a proposal a few years ago for
i nprovenents to the range, the city requested sonme surface water
testing. This range is in a nuskeg and the water flows down the
range into sone tributaries that feed Mntana Creek and
ultimately Mendenhall River. The surface water sanples were
done by both the Al aska Departnent of Fish & Gane (ADF&G and
DEC and they contained markedly elevated |ead |evels. Al t hough
this is a sonewhat unique situation in that this range sits in a
muskeg and the soil is very acidic, the [soil] tends to |each
the lead into the water in a formthat is a bit nore toxic. M.
Shrader stressed that DEC should have the ability to work with
folks in the community in order to ensure that steps are taken
to protect those folks living down stream from the range. \Wen
this range closes, it will be considered a contam nated site and
the city will have to pay to deal with this contam nated site.

IVB. SHRADER turned to her experience working wth the
| egi slature on issues related to the Al aska Coastal Managenent
Plan (ACWP). | ssues surrounding the ACMP typically receive a
lot of attention from the coastal districts around the state.
The ACMP is a way in which the locals can have input with regard

to how their coastal resources are devel oped. Ms. Shrader
expressed concern wth the rate in which this bill is noving;
the coastal districts haven't even had nuch tinme to find out
about the bill. This didn't seemfair, she said.

Nunber 2189

REPRESENTATI VE McGUI RE asked, "Is it your opinion that anything
that's in this bill, on both ... munitions and the consistency
review, deviates fromthe current activities of DEC?"

M5. SHRADER related that her understanding is limted to M.
Chapple's testinmony on the bill. On both aspects, the bill
seens not to alter how DEC currently does business. However ,
the courts in Alaska have suggested that [current DEC practices]
aren't the way the | aw should be interpreted.

REPRESENTATI VE McGUIRE asked if M. Shrader holds the opinion
that the court has a better role in regulating the environnental
conservation laws of this state than DEC

M5. SHRADER answered, "I would defer to the court for the |egal
interpretation of the laws of this state; | think that is their
job is to interpret the |aws. And the departnent's job is to
execute the |aws." In further response to Representative
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McGQuire, Ms. Shrader said the legislature's job is to wite the
| aws.

Nunber 2257

REPRESENTATI VE BERKOW TZ directed attention to the |anguage
related to training activities in Section 1. He related his
interpretation that this |anguage wouldn't apply to soneone who
is practicing on an active range while the section would apply
to soneone engaged in a conpetition

M5. SHRADER, from personal experience, she considered her
husband to be training when he goes out with his pistol on
Sunday nor ni ngs.

REPRESENTATI VE BERKOW TZ asked if M. Shrader would feel nore
confortable with Section 1 if the Ilanguage "including active
ranges" was del et ed.

MS. SHRADER specified that she felt nore confortable with the
| anguage in the original bill, which nerely exenpted the
mlitary. Very broad |anguage is being used to address a
specific issue with the Eagle River Flats.

Number 2343

REPRESENTATI VE KERTTULA asked if one of the problenms with the
|l ocal ranges is that they [beconme contam nated] with |ead and
copper .

M5. SHRADER replied yes. She reiterated that the Mntana Creek
area is troublesone because of the hydrology of the area, the
sl ope of the range, and because it drains directly into Mntana
Cr eek.

REPRESENTATI VE McGUI RE inquired as to why the | anguage referring
to "active ranges" was added.

TAPE 02-14, SIDE B

MR. BALASH said that |anguage was added in order to include
other ranges in the state. From conversations with DEC, M.
Bal ash said his understanding is that this |anguage refers to
private ranges, nunicipal ranges, and ranges that the Al aska
State Troopers and ADF&G use for training as well as those used
by the Division of Mtor Vehicles, and the National Guard. M.
Bal ash explained that wusing the Ilanguage in the origina
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| egislation would specify that DOD ranges are exenpt, which
inplies that all the other ranges aren't and would require these
permts in order to operate. Because DEC has never interpreted
this particular section of statute to apply to gun ranges, it
was deened necessary to clarify the |anguage as such

REPRESENTATI VE McGUI RE surm sed then that DEC doesn't currently
require a solid waste permit for any training activities on any
range.

MR. BALASH answered that he believes that to be the case, but
deferred to DEC on that matter as well as the interpretation of
the | anguage "training activities".

Nunber 2263

BECCA BERNARD, Trustees for Al aska, explained that Trustees for
Alaska 1s representing Cook Inlet Keeper in the GOsprey
litigation that is the subject of the Forest G| Amendnent. M.
Bernard pointed out that the Al aska Suprene Court decision
doesn't change existing law, rather it nerely interprets the |aw
passed by the legislature. The Al aska Suprenme Court stated that
every project in the coastal zone that has been reviewed for
consistency has to be site specific, project specific, and has
to review the entire project. The [Forest O 1| Anmendnent] would
ignore the current process and change existing |aw The
anendnent enconpassed in CSSB 371(RES)am would ignore ACMW s
current practice that exenpts activities that don't have a
significant inpact on coastal resources from project specific
revi ew. There is already a process by which mnor activities
could be exenpt, and therefore there is no reason for this
addi ti onal exenption.

M5. BERNARD turned to the "illusion of confusion”™ and the flow
chart showng a conplicated process that would have to be
dupl i cat ed. That isn't correct, she charged. The Al aska

Suprene  Court decision doesn't create multiple reviews.
Currently, when a general permt is issued it's reviewed for
consi stency and when a project that needs that general permt is
reviewed that project is reviewed for consistency wth the
coastal protection standards. The aforenmentioned process won't
be changed by the Alaska Suprene Court decision or this
| egi sl ati on.

Nunber 2156
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JIM EASON, Lobbyist, Forest Q1 Corporation, began by saying
that he couldn't disagree nore with the comments made by M.
Bernard. Beginning with the Hammond Admi nistration, the |aw has
been consistently interpreted such that a general permt goes
through a consistency review and when it has been found to be
consi stent under the provisions dictated by the general permt
and the project neets those conditions, then the general permt
is sufficient for the project. He pointed out that there are
many permts that this project and other projects have that
include things that aren't covered by general permts, and those
undergo site specific review The conbination of the two has
been interpreted as such since the adoption of the Coastal Zone
Managenent Act. M. Eason highlighted that the Al aska Suprene
Court didn't differentiate between |large and snmall projects; it
only referred to general permts. General permts involve
projects that deal with oil and gas, m ni ng, ti mber,
construction, et cetera.

MR. EASON addressed the concerns of the pollution of Cook Inlet,
and said that those concerns don't quite conport with the facts
of the case. Wien the injunction requested by the Trustees for

Al aska was issued, the fifth well was being drilled at the
Gsprey platform w thout (indisc.) and the cuttings and nuds were
being reinjected. The devel opnent plan, which will also be the
subject of litigation, doesn't allow for the disposal of
drilling cuttings and nuds. Under the ternms of the devel opnent
permt, Forest QI has agreed to reinject those drilling

cuttings and nuds, which is a significant departure from what
[the conmttee has been told].

MR. EASON stressed that it's inportant that the commttee
understand that the issues don't only fall on the genera

permt. The question as to whether oil and gas conservation
permts are required to wundergo consistency review is also
pendi ng. Again, since the Coastal Zone Managenent Act there has
been no requirement and no admnistrative practice of doing a
consistency review for permts to drill. However, the Trustees
for Alaska believe that permts to drill should undergo a
consistency review. In a letter to Forest O1l, the Trustees for
Al aska indicated that it's one of the two basis upon which the
devel opnment operation is illegal and thus [Forest G ] has been
asked to cease and desist and put approximately 350 enpl oyees on
st and- by.

Nunber 1994
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CHAIR KOIT inquired as to M. Eason's opinion of the expansion
of SB 371 such that it now includes all the ranges versus nerely
the mlitary ranges.

MR. EASON answered that he couldn't speak to that.

REPRESENTATI VE BERKOW TZ pointed out that the Alaska Suprene
Court vacated the DGC s consistency determ nation and remanded
for new consistency determ nation. He inquired as to how | ong
t hat process woul d take.

MR. EASON deferred to M. @Glvin. From his experience, one
timeframe would be how long it would take to conplete the
process. The review and appeal process that will follow and the
likely litigation have to be considered in order to adequately
determne the risk in tine.

REPRESENTATI VE BERKOW TZ related his wunderstanding that the
court has said that [Forest O] has to return to a specific
point in the process and begin again. He inquired as to how far
back the court is asking [Forest Ql] to go and how nuch is left
to conplete [the process].

MR. EASON deferred to M. @Glvin. He enphasized the need for
the commttee to understand that this has inplications for nore
than just this project.

Nunmber 1898

PAT GALVIN, Director, Division of Governnental Coordination,
Ofice of the Governor, noted that DGC is responsible for
i npl enenting ACVP. M. @Glvin stated that [the division] is
very interested in trying to find a solution to this issue. The
DGC believes that the court's decision won't require an
extensive <change in the way the division <currently does
busi ness. The decision won't require longer tinme periods or
addi ti onal revi ews. For exanpl e, when a consistency
determ nation is done simlar to the one for the Gsprey Project,
rat her than excluding the activities that are covered by the
general permt, the division wuld ook at those activities
[keeping in mnd] that these activities have previously been
found consistent. The court is asking for these activities to
be reviewed in the context of the particular project and
determne if there is anything unique that hasn't be considered
previ ously. M. Glvin said the division doesn't consider that
to be onerous. However, the division is concerned with regard
to the decision's inpact on other permtting activities of the
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state such as those projects that require permts from only one
state agency and there is no federal permt involved. 1In such a
situation the state agency would perform a consistency review
itself and therein lies the concern because those state agencies
aren't equipped to deal wth issues outside their general
purview. As of yet, there hasn't been a determ nation as to how
to deal wth that, although the DGC is working with the
Department of Law and these agencies on that.

MR. GALVIN related that the best scenario would be one in which
DGC continues to perform the consistency determ nations in the
way that the court would |like. He expressed the need to ensure
that through this process that remains in DGC s discretion and

the |language allows that. He recalled M. Shavelson's
testinmony, which indicated the possibility of finding sone
m ddl e ground. Al t hough he wasn't sure whether there was tine

to explore that, he said that perhaps it could be revi ewed.

MR. GALVIN remarked that this a bit nore conplicated than the
Al aska Suprene Court decision would indicate. Wile the court's
decision dealt wth the consistency determnation for the
exploration phase of the project, that phase is over. The
project is noving toward the devel opnent phase. As fate would
have it, the consistency determ nation for the devel opnent phase
was issued two days before the court decision canme out.
Therefore, the division is in a situation in which it has to
review how to respond to the court's decision in light of the
exploration phase, which was vacated, and how that decision
i npacts the production determnation. This is another issue
that the division is working on with the Departnent of Law. The
current version of the legislation, CSSB 371(RES)am appears to
resolve this matter in favor of the consistency determ nation
being valid based on the retroactivity of the |anguage.

Nunber 1640

CHAI R KOTT asked whether [CSSB 371(RES)am is the solution or is
there a better solution.

MR. GALVIN answered that [CSSB 371(RES)an] provides discretion
within the agencies in ternms of whether these activities are
i ncluded or not. He related his belief that there are
proponents of providing less discretion, which he said he was
willing to review
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REPRESENTATI VE BERKOW TZ inquired as to whether there would be
any possibility that the proposed | anguage would be subject to a
| egal challenge and thus further hold this matter in court.

MR. CGALVIN responded that the general permt |anguage seens to
be clear that discretion is provided with the agencies that are
doing the consistency determnation. Furthernore, making it
retroactive as far back as it does wouldn't seem to raise any
| egal questions with the [current] projects.

REPRESENTATI VE BERKOW TZ asked whether there is any conflict
with federal statutes or constitutional provisions.

MR. GALVIN related his understanding that the retroactivity has
been said to be Okay. However, he expressed concern with regard

to the language referring to the AOGCC exenption. "I believe
that the issue that has been raised is one that, frankly, the
courts have never addressed,”™ he pointed out. This is a
specul ati ve argunent. He noted that |anguage in HB 439 further
clarifies whether AOGCC is subject to coastal nanagenent.
Therefore, the addition of "this" |anguage nay be cause for

pause with regard to how it can be applied.

REPRESENTATI VE BERKOW TZ remarked that if there is urgency to
resolve this question for the Osprey Project, then it mght
behoove everyone to slow the project and avoid any |egal
chal | enges.

MR. GALVI N noted his agreenent.

REPRESENTATI VE BERKOW TZ inquired as to what other projects are
i npacted by the August 1, 1998, retroactivity of this bill

MR. GALVIN answered that the |anguage would seem to cover any
project that is currently under review or is currently in a
possi bl e appeal. In further response to Representative
Berkowitz, M. Galvin said that there are hundreds to thousands
of projects that would be inpacted by this legislation

However, nost of those projects have passed the point [at which
this would apply]. He cited the MCovey Exploration Project on
the North Slope as the primary project that would be inpacted,
and is of particular concern with regard to this court deci sion.

Number 1421

SUSAN WARREN, Environnmental Law Attorney, Ofice of the Staff
Judge Advocate, Fort Richardson, US. Arny, testified via

HOUSE RLS COW TTEE - 24- May 12, 2002



t el econf erence. Ms. Warren turned to the issue of the US.
Arnmy's involvenent in superfund sites. She infornmed the
commttee that Fort Richardson and Fort Wainwight are superfund
sites, and therefore are |listed on the national priorities |ist.
Wen those forts were |isted, the U S Arny  undert ook
negoti ations and entered into agreenents with the state and the
EPA to formalize a cleanup process that would include state and
federal regulators. That was done as quickly as possible. MVe.
Warren highlighted the inportance of the federal facility
agreenent that would be in place in order to ensure funding
priority for cleanup activities at the aforenentioned |ocations.
Wen the federal facility agreenments were initiated, the
superfund site was defined as the post, which nade sense because
it allowed studies to be done with regard to the entirety of the
installation. At each post, several areas have been identified
as areas of concern and cleanup is beginning. She nentioned the
US. Arny's aggressive and effective environnental installation
record.

Nunber 1219

CHAIR KOIT inquired as to whether DEC was involved with the
expansion of the |anguage to include all ranges.

MARY SI ROKY, Manager, Information Education & Coordination,
Di vi si on of St at ewi de Public Servi ce, Depart nent of
Environnental Conservation, confirnmed that the departnent was
part of that discussion. The departnment hasn't required solid

waste [disposal] permts for mlitary training ranges or any
other rifle range in the state, and therefore DEC wasn't opposed
to the expansion in the |anguage. Ms. Siroky specified that
this change in statutes doesn't change DEC s ability to deal
wi th contam nants should they be rel eased at any facility.

M5. SIROKY, in further response to Chair Kott, informed the
commttee that DEC has nmaintained its belief that the Departnent

of Defense portion of this bill isn't necessary. The bill isn't
necessary because DEC doesn't permt these facilities to begin
Wi th. Furthernore, this issue is being addressed at the

nati onal | evel

Nunber 1161

REPRESENTATI VE McGUI RE inquired as to DEC s position with regard
to the second portion of the bill regarding the consistency
revi ew.
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MS. SIROKY deferred to the governor's office.

CHAI R KOIT cl osed public testinony.

REPRESENTATI VE BERKOW TZ i nfornmed t he comittee t hat
Representative Kerttula has prepared sone anendnents for the
commttee' s perusal.

Number 995

REPRESENTATI VE BERKOWN TZ noved that the conmttee adopt
Amendnent 1, which reads as foll ows:

Page 2, line 2, follow ng "previously been”
Insert "fully considered and”

CHAI R KOTIT objected for the purposes of discussion.

REPRESENTATI VE KERTTULA said that Amendnent 1 is offered to

cover the recent court case. Representative Kerttula rel ated
her belief that what the Al aska Suprene Court said is in line
with M. Glvin's cooments on the general permt. That is, when
there is a general permt there may be a lot of activities
occurring in the state in many different ways. That general
permt is reviewed and goes through its own consistency
det erm nati on. Representative Kerttula stressed that there is

no way to tell when reviewing sonmething in the abstract, which
is the case with the general permt, versus when its in
application. That is what the Alaska Suprene Court recognized.
The Al aska Suprene Court said that the fact that there is a
general permt doesn't have to be ignored nor should sonething
that was fully considered have to be determ ned again. For
those things that haven't been fully considered, those should be
consi der ed. Therefore, adoption of Amendnent 1 would nean that
if a project has been fully considered, it doesn't have to be

put back through a review If a project hasn't been fully
consi dered under the general permt, the [project] would have to
be reviewed again. Al t hough Anendnent 1 would [create] sone

concerns for the conpanies that are effected, this is the way to
do it.

Number 0788
MR. BALASH said that the court ruling suggested that an activity
that was previously found to be consistent through a general

permt in the coastal zone [remains consistent] when that
identical activity is a part of the project. The court ruling
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suggested that it's reasonable for the departnents to rely on
the previous determnation. Although M. Balash said he didn't
think there is disagreenent on that, he pointed out that this is
before the commttee today due to litigation and every
additional word to the statutes provides another opportunity for
litigation.

REPRESENTATI VE McGUI RE asked if Anendnent 1 deviates from what
DEC is already doing in its consistency determ nation process.

MR. BALASH replied no. The crucial |anguage is the word
"determ ned". He expressed concern with the "fully considered"
aspect, which provides for every mnute detail within the area
covered by the general permt. For exanple, in the Cook Inlet
the depth of the water might vary in various parts of the inlet.
Therefore, if the departnment hadn't "fully considered" the

effect of the water flow and the tides at the varying depths
there could be grounds for a decision that not every detail was
fully considered.

REPRESENTATI VE KERTTULA pointed out that the ability of the
reviewing entity to "exclude"” or not is inportant. However, by
inserting the |anguage of Amendnment 1, the issue that the court
| ooked at would be resolved while still allowing the agency the
authority to exclude or not. She recogni zed that the conpanies
probably won't feel confortable with this.

Number 0481

REPRESENTATI VE BERKOW TZ asked if there is sone concern that the
permt for the Gsprey Project wasn't fully considered.

MR. GALVIN said that was what the court inplied in its opinion.

REPRESENTATI VE BERKOW TZ interjected that it wasn't expressly
stated that way by the court. "lIs there any indication that it
wasn't fully considered,"” he asked.

M5. BERNARD agreed that the inplication is that the wastewater
di scharges of the [Osprey Project's] general permt weren't
considered during the project specific consistency review. The
court decision specified that the discharges of the entire
project had to be reviewed.

The commttee took an at-ease from5:45 p.m to 6:05 p. m

Number 0370
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CHAI R KOTT announced that the conmttee would stand in recess
until 9:00 a.m tonorrow. He requested that both sides get
together and review the anendnents in order to find mddle
ground on these issues.

ADJ OQURNVENT
There being no further business before the commttee, the House

Rules Standing Conmittee neeting recessed at 6:07 p.m [ This
neeting reconvened at 9:10 a.m on May 13, 2002.]
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