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ACTI ON NARRATI VE

TAPE 02-7, SIDE A

Number 0001

CHAIR PETE KOIT called the House Rules Standing Conmttee
neeting to order at 9:05 a.m Representatives Kott, Porter,
Berkowitz, and Joule were present at the <call to order.

Representative Morgan arrived as the neeting was in progress.

HB 252-CH LDREN I N NEED OF AID: SERVICES & LI AB.

CHAI R KOIT announced that the first order of business would be
HOUSE BILL NO 252, "An Act relating to the construction of
certain statutes relating to children; relating to the scope of
duty and standard of care for persons who provide services to
certain children and famlies; and providing for an effective
date."

Number 0048
REPRESENTATI VE PORTER noved to adopt CSHB 252, Version 22-

LS0454\ X, Laurterbach, 4/24/02, as the working docunent. There
bei ng no objection, Version X was before the commttee.

Number 0086

REPRESENTATI VE JOHN COGHI LL, Al aska State Legislature, testified
as the sponsor of HB 252. Representative Coghill directed the
commttee's attention to page 2, line 3, where |anguage

including the parent was inserted. He infornmed the commttee of
his goal to pronote the well being of famlies. He then turned
attention to the famly preservation services portion of the
bill, which was inserted in the House Health, Education and
Soci al Services Standing Conmttee. The bill specifies that
under certain circunstances, famly preservation services would
be requested, and he noted that he would ask the departnent to
do so without added cost. He noted that the departnent wants to
do this and is actually heading in that direction. Ther ef or e,
this would provide the departnent with the opportunity to study
it.

REPRESENTATIVE COGHILL turned to Section 7 regarding the
limtation on civil liability. He pointed out that AS 47.10.960
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specifies that nothing in this [title] creates a standard or
duty of care. Version X [repeals and reenacts] Section 7 that
says failure to conply with the provisions of the chapter, save
three specific statutes, doesn't constitute a basis for civil
liability. The three statutes [for which a violation would
constitute civil liability] are as follows: AS 47.10.084, AS
47.10. 086, and AS 47.10.088. However, Representative Coghil
said he was open to discussion on that.

Nunber 0467

REPRESENTATI VE COGHI LL informed the commttee that he brought
this legislation forward in order to start discussion in regard
to what is the standard or duty of care for the departnent. He
chronicled the process that resulted in the |anguage in Version
X, Section 7, regarding the three areas of statute specified as
barriers for which [the departnent] can and should be held

civilly 1iable. Representative Coghill related his belief that
due process has been bypassed in order to be able to protect
chil dren. There are established rules [specifying] where the

state can and should protect children. However, this bypass of
due process has created quasi-judicial, quasi-Ilegislative, and

policing powers for [the departnent]. In so doing, any m suse
woul d be very egregious to famlies. Therefore, he said he
believes the standard and duty of care should be high. There

must be a way to hold [the departnent] accountable [when the
department foregoes] due process, which is Section [7].

Nunber 0711

THERESA TANOURY, Director, Division of Famly & Youth Services
(DFYS), Departnment of Health & Social Services (DHSS), announced
that she would be speaking to AS 47.10. 960. In regard to this
particul ar section, (V) Tanoury related that she and
Representative Coghill have reached a point to agree to
di sagr ee. This section is cause of great concern because it
allows individuals to bring personal injury actions against
wor kers, supervisors, nanagers, and the state. She expl ai ned:

When people feel they have suffered enotionally from
actions taken by a worker, or when they feel the
wor ker has not conplied with those three sections of
[AS] 47.10, they would be able to sue the worker, if

draft X passed. |In essence, workers could be sued
for doing their jobs. Currently, these individuals
can take their conplaints into court under the child-
i n-need-of -aid (Cl NA) proceeding.
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M5. TANOURY pointed out that under Version X, the CINA

pr oceedi ngs and t he civil pr oceedi ngs woul d occur
si mul t aneousl y. Ms. Tanoury noted that [the division] is being
sued as it has been in the past, and people are held
account abl e. [ The division] has professional standards and

state ethics standards. She highlighted the fact that [division
enpl oyees] are asked to do nmany things that are seen as causing
enotional trauma or not followng the letter of the |aw These
are situations, the separation of children from their parents,

that wll always be enotional. She pointed out that AS
47.10.084 has a section that addresses reasonable visitation,
which [the division] already knows isn't happening. Because of

the lack of resources, the division can only offer an hour a
week of [supervised] visitation. The courts have already said
that such isn't reasonable visitation. Therefore, the division
uses people in the comunity to supervise visitation; but,
that's still not enough. She noted that the division has
requested funding to renedy that; funding for visitation centers
where famlies and children can cone together. However, that
hasn't been successful. Under the "reasonable efforts" section

it specifies that [the division] should do what is reasonable to
rectify the situation that lead the parents to the division in

the first place. Therefore, the parents need access to
services, which is a parental right. However, when the services
aren't available or they require waiting, the courts rule in the
parents' favor. Failure [to have access to services] would nean
that parents could sue the division. This is tied to the

division's |lack of resources to do the job.

M5. TANOURY renmarked that this is a very ripe area for

litigation. The policy question is whether the legislature
wants to extend the door open to civil issues. Ms. Tanoury
expressed concern with regard to the chilling effect this would

have on enpl oyee norale and work. The possibility of being sued
by a parent, even when nmaking decisions in the best interest of
the child, would have a great inpact on the decisions being nade
on the behalf of children.

M5. TANOURY pointed out that both the House Health, Education
and Social Services Standing Committee and House Judiciary
Standing Conmittee passed HB 252 with anended |anguage that
didn't include this [civil liability |anguage]. Thi s | anguage
was changed in the House Finance Commttee, and she was unable
to discuss the conmmttee substitute that was passed with the
House Finance Committee mnenbers. Furthernore, the |anguage in
Version X requires a fiscal note [fromthe division].
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Number 1022

SUSAN COX, Chief, Assistant Attorney GCeneral, Cvil D vision
(Juneau), Departnent of Law (DOL), said that Version X |eaves
the door open to civil liability for violations of the three
particular provisions in the CINA statutes. She recalled that
Representative Coghill read part of [AS 47.10].084(a) regarding
to the division's responsibilities to children in its care. The
problem is that AS 47.10.084(c) discusses the parents' residua
rights, including the right and responsibility for reasonable
visitation. The [DOL expects] that parents' perception is that
they don't receive reasonable visitation, and therefore the
| anguage in Version X could be wused to sue for enotional
di stress and damages. This ability to sue [on those grounds] is
currently not avail able. Simlarly, [AS 47.10.]086(a) in part
specifies "the departnment shall meke tinely, reasonable efforts
to provide famly support services to the child and to the
parents .... The departnment's duty to nake reasonable efforts

to (1) identify famly support services ...". This is of
great concern if this beconmes another vehicle for collateral
litigation, which is anticipated.

M5. COX pointed out that the departnment currently has liability,
under the common law, to children if the departnent fails to
protect them from harm This liability pertains to children in
custody and in foster care. The courts have recogni zed that the
departnment's duty is to the children. The Al aska Suprenme Court
has considered the question regarding whether parents have a
right to file their own suit on their own behalf for the
enotional distress related with CINA proceedi ngs. The Al aska
Suprenme Court has rejected that and found that the [division's]
duty is to the children not the parent, and the recourse for the
parent is in the CINA proceeding. Specifically, in the 1998
Karen L. case [Karen L. v. Alaska Dv. of Famly and Youth

Services] the court said, "Social workers should be helping
children in need of aid, they should not be spending their tine
in burdensone collateral litigation." This legislation [Version

X] could inmpact the work of social workers in CINA cases.
Furthernore, there could be a fiscal inpact. The DOL submtted
a fiscal note after the adoption of the House Finance Conmittee
CS, although the bill had left the House Finance Conmttee. | f
this proposed House Rules Standing Commttee CS was reported out
of commttee, Ms. Cox wasn't sure whether the fiscal note would
be inpacted; however, she was certain that there would be a
fiscal note. She anticipated that there would be nore cases
from parents conpl ai ni ng about the CI NA process.
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M5. COX acknow edged that the parents do have rights. However,
she begged to differ +the assertion that [the departnent]
bypasses due process in the protection of children. The CINA
statutes provide for due process in the system She related her
belief that if there was a due process violation in the
construction of the CINA statutes, the attorneys dealing wth
child protection would ve had to deal with that in the Al aska
Suprene Court.

Number 1301

LI SA NELSON, Assistant Attorney General, Human Services Section

Cvil Dwvision (Anchorage), Departnent of Law, testified via
t el econf erence. Ms. Nelson informed the commttee that due
process rights in CINA cases are truly plentiful. In the CINA
system there is always a judge and guardian ad litem [present].
Furthernore, each parent has an attorney. Ms. Nel son pointed
out that in CINA cases, within 48 hours one nust prove in court
that these children were rightfully taken. She reviewed the
nunerous hearings that take place in order to keep the
departnment on track. "The social worker is always scrutinized,"
she enphasi zed. She concluded by stressing that there are

pl enty of safeguards within the Cl NA system

CHAIR KOTT asked if the fiscal note is tied to Section 7 [of
Version X].

M5. COX replied yes. She reiterated that the fiscal note was
drafted based on the House Finance Commttee (HFIN) CS, which is
sonmewhat different than [Version X]. That [the HFIN] fisca
note is based on an estimate of the nunber of cases the
departnment expects to see, and the cost for potential
litigation. No figures were included for the cost of liability.
Ms. Cox explained that until the House Finance Commttee
hearing, it was sonmewhat anbiguous as to whether this section
was attenpting to create new liabilities or merely change the

| anguage in the current statute. Therefore, there was the
possibility to argue that new liabilities weren't being created,
al t hough new cases woul d occur. Now, it seens clear, that this

is about creating new liabilities, which the departnment expects
due to the prospect of people suing because of parents not
receiving reasonable visitation, alcohol treatnent, et cetera.
"The argunent that we m ght have nade in defense of new | anguage
is ... getting away fromus, and | think it would be a |osing
one," she said.
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Nunber 1501

REPRESENTATI VE BERKOW TZ related his wunderstanding that the
fiscal note is based on suits that would be groundless in |aw,
wi thout attention to potential actual award of danages.

M5. COX specified that was the basis for the fiscal note for the
House Finance Conmittee CS. She noted that the fiscal note was
prepared after the passage of that CS. Under [Version X] she
predicted the fiscal note would be worse.

Nunber 1521

CHAIR KOIT asked if it would be fair to say that absent Section
7, or wth nodifications [to Section 7] the departnent is
supportive of the bill

M5. TANOURY replied yes.

Nunber 1554

REPRESENTATI VE COGHI LL highlighted that this [l egislation] deals
with the nost inportant resource of Alaska, its children and the

famlies that they reside in. Quite often, the due process
favors the systemrather than the famly. The whol e genesis for
this bill was to interject the famly in a greater way. Many

times a social worker can put a famly through visitation
changes and programs that run the famly into the ground
| egally. He charged that the departnent changes the rules as it
goes. Therefore, he reiterated his problemw th the due process
I Ssue. "It's not about due process for the famly, it's about
due process for the system" he charged.

REPRESENTATIVE COGHILL related that he is trying very hard to
work wth the departnment in regard to how to protect the
chil dren. He said that he has tried to devel op |anguage that

doesn't exenpt them fromcivil liability for this entire chapter
[title]. "They can exact of parents things that are ... really
on a judgnent call, and do damage to famlies that famlies have
absolutely no recourse on," he remarked. From his personal

experience, he has seen that the court listens to the departnent
in regard to the well being of the child. Quite often, the
parent is viewed as the "bad doer." Al t hough Representative
Coghill said he understood the need for the system he
questioned the recourse when the systemis the "bad doer." He
enphasi zed that every governnental agency in Al aska is already
under the civil liability protection from which the departnent
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is trying to exenpt itself. Representative Coghill stressed

that the departnent should at |east be held liable for its
actions relating to parenting, parental rights, and visitation
Representative Coghill noted his objection to the systemrolling

over and crushing famlies. He remarked that the fiscal note is
based nore on supposition rather than reality.

CHAI R KOTIT cl osed public testinony.

REPRESENTATI VE BERKOW TZ noted that he would like to introduce
Anmendnent 1, which nodifies Section 7.

The comm ttee took a brief at-ease.

REPRESENTATI VE BERKOW TZ announced hi s appreci ation of
Representative Coghill's and the departnent's effort on this
i ssue. He said that this discussion should recognize that
everyone has the best interests of the children in mnd.
Representative Berkowitz said that he is anobngst those nost
| oat hed to i mruni ze anyone. However, it appears that there are
other grounds for pursuing action against the departnent for
breeches of duty or violations of constitutional obligations.
The current budget elimnates 32 front-line social workers.
Therefore, it would be irresponsible for the [legislature] to
ignore the best interests of the children. Representati ve
Berkowtz related his belief that reducing the fiscal note
enables a solid piece of legislation to pass this body wthout
much di sconfort.

Number 1832

REPRESENTATI VE BERKOW TZ noved that the conmttee adopt
Anmendnent 1, which reads as foll ows:

Proposed alternative |anguage for Section 7 of CSHB
252(FIN)

Sec. 7. AS 47.10.960 is anended to read:

AS 47.10.960. CGuvil liability [Duty and standard
of care not «created]. Failure to conply with a
provision of [Nothing in] this title does not
constitute a basis for civil liability for danages

[creates a duty or standard of care for services] to
children and their famlies being served under AS
47. 10.
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REPRESENTATI VE PORTER announced that he supports the efforts of
t he sponsor. However, there isn't a mddle ground with this
i ssue. Furthernore, this strict liability area doesn't allow a
reasonable standard to be established in regard to whether a
certain service should or shouldn't be provided. Representative
Porter recalled a simlar situation that arose during his |aw
enforcenent days when public intoxication was decrimnalized.
The statute had anbiguously established a requirenent for |aw
enforcenent to intervene and take intoxicated people to
treat nent. On one occasion in Anchorage, an officer stopped an
i nt oxi cated person in Anchorage. The officer talked with the
i ndi vidual about going to a shelter, and the officer was
reasonably convinced that the individual would nake it to the

shel ter. Unfortunately, the individual was hit by a car and
killed. The court interpreted this anbiguous statute as
establishing this strict liability and thus held the
municipality and the police departnent |iable. Representati ve

Porter likened that situation to the one being established under
[ Section 7 of CSHB 252(FIN)]. Furthernore, this bill seens to
establish a requirenent for DFYS to take over the entire area of
runaway children since it requires the division to provide
shel ter. Representative Porter announced that he would have to
reluctantly support this anmendnent.

Number 1960

REPRESENTATI VE COGHILL pointed out, "In looking at the
anendnent, just remenber that this is everything in Title 47."

REPRESENTATI VE PORTER renmarked that this [anendnent] doesn't
preclude a <civil case but rather it precludes a strict
liability.

CHAI R KOTT asked if there was objection to Amendnent 1. There
bei ng no objection, Arendnent 1 was adopt ed.

Nunber 2002

REPRESENTATI VE PORTER noved to report CSHB 252, Version 22-
LS0454\ X, Laurterbach, 4/24/02, as anended out of commttee with
i ndi vi dual recomrendations and the acconpanying fiscal notes.
There being no objection, CSHB 252(RLS) was reported from the
House Rul es Standing Committee.

HB 526- DI SCLOSURE BY ETHI CS COWMM TTEE MEMBERS
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CHAI R KOTT announced that the l|ast order of business would be
HOUSE BILL NO 252, "An Act relating to the construction of
certain statutes relating to children; relating to the scope of
duty and standard of care for persons who provide services to
certain children and famlies; and providing for an effective
date."

REPRESENTATI VE PORTER inforned the commttee that the House
Rul es Standing Commttee was asked by the Chairnman of the Select
Committee on Legislative Ethics to consider HB 526, which
Representative Porter viewed as positive. He expl ained that
during the last selection process for the Select Committee on
Legislative Ethics, a public nenber went through the entire
process of selection and confirmation and then discovered what
had to be revealed in the financial disclosures. That
i ndividual, due to their enploynent, felt such was too
excessi ve. Therefore, [HB 526] allows the financial disclosure
to coincide with the appointnent and confirmation process in
order that the legislature wuld have access to that
i nformation. More inportantly, it would provide the public
menber with the requirenents so that he/she could determne
whet her they want to continue with the process at all.

Number 2099

JOYCE ANDERSON, Adm nistrator, Select Committee on Legislative
Et hi cs, testified via teleconference in agreenent W th
Representative Porter's explanation. She related her belief

that this situation has happened wth nore than one nom nee.
During a recent neeting [of the Select Commttee on Legislative
Ethics] it was nmentioned that during the confirmation process it
woul d be appropriate for the House and Senate Judiciary Standing
Commttees to have the financial disclosure statenments avail able
wi th the resune.

CHAI R KOTIT cl osed public testinony.

Number 2449

REPRESENTATI VE BERKOW TZ noved to report HB 526 out of commttee
wi th individual recomrendati ons and the acconpanying zero fiscal
not e. There being no objection, HB 526 was reported from the

House Rul es Standing Committee.

ADJ CQURNMENT
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The House Rules Standing Commttee neeting was recessed to the
call of the chair at 9:58 a.m [This neeting didn't reconvene.]
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