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ACTI ON NARRATI VE

TAPE 02-45, SIDE A
Nunmber 0001

[ The first 30 seconds of tape is blank, but nothing substantive
IS mssing.]

CO- CHAIR BEVERLY MASEK called the House Resources Standing
Committee neeting to order at 5:30 p.m Represent ati ves Masek,
Scal zi, Fate, MQ@ire, Geen, Chenault, Stevens, and Kapsner
were present at the call to order. Representative Kerttula
arrived shortly thereafter.

WORK GROUP RE:  SUBSI STENCE | SSUES [i ncl udi ng HIR 41]

CO- CHAIR MASEK began the work group session on subsistence
i ssues by announcing that the commttee would discuss HIR 41;
she requested that Attorney Ceneral Botelho provide an update.
She pointed out that nenbers had been provided a new handout
[ " Subsi stence Questions and Answers"] put together by the Al aska
Departnment of Fish & Gane (ADF&G . [ Addi ti onal docunents had
al so been provided by ADF&G and ot hers. ]

Number 0140

BRUCE M BOTELHO, Attorney General, Departnent of Law, rem nded
menbers that the genesis of HIR 41 was a subsistence summt
convened by the governor in August, consisting of 40-sone
i ndi vi dual s from around the state representing various
comunity, religious, business, and conmmercial interests, as
wel | as governmental interests including, in particular, tribal
governmental interests. The summt called upon the governor and
the legislature to work towards a constitutional amendment that
woul d have a twofold effect: provide for a rural subsistence
priority in the taking of fish and gane and other renewable
resources, and return managenent of fish and game to the state
in a unitary managenent system rather than the current dual
managenent system  The governor had then appointed an 11-nenber
commttee to draft a constitutional amendnent, HIR 41, which
contains three parts.
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ATTORNEY GENERAL BOTELHO expl ai ned [subsection (a) of HIR 41]:

The first is a declaration of purpose or policy of the
state. And | think, in short, one should see it as a
declaration to honor the subsistence traditions of
Al aska's First Nations. The comentary that we
provided reflects our view that this is to be seen as
a statenent of policy but not an enforceable right.
It is sinply a recognition of what pronpts the overal
di scussion of a subsistence priority in the first
instance, that it was triggered by and initiated as a
way of protecting Alaska's indigenous cultures.

Number 0350
ATTORNEY CGENERAL BOTELHO di scussed subsection (b):

Subsection (b) is really the heart of the proposal

that would ... allow the state to conme into conformty
with federal |aw. Title Ml of ANLCA [Alaska
National Interest Lands Conservation Act] basically
says that the federal governnent wll rmanage for
subsi stence uses on federal lands in the state, and
that that nanagenment will be for the benefit of rura
residents, ... who will have a priority in the taking

of fish and ganme and other renewable resources, and
second, that under that nmanagenent there nust be
significant, neaningful, local participation in the
formul ation of those regulations that ... are to guide
the priority.

But the law also goes on to say that if the State of
Al aska wi shes to assune that managenent, not only wth
respect to its own |ands but on federal lands, it nust
adopt a law of general applicability that provides for
the same priority and the sane |level of participation
[and] uses the sane definitions that the federal |aw
provi des for.

As | know nost or all of you are aware, the state
| egislature ultimately enacted just such laws of
general applicability; they were certified by the
Secretary of the Interior in 1986. W had had
previous regulations that had provided for that
priority; those were struck down by the Al aska Suprene
Court as being beyond the authority of just the boards
of fish and gane, which is what triggered |egislative
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action. But for nost of the period ... late 1980
through 1989, in one form or another, we did have a
rural subsistence priority in the state.

On the last day of Septenber 1989, the Al aska Suprene
Court issued its decision in MDowel!l v. State, which
declared that the legislature was wthout
constitutional authority to enact |egislation that
provided for a rural priority - that is, one that
would bar, conclusively, persons |living in urban
Al aska from participating in subsistence hunting and
fishing. And that really is what triggers the now
al nrost 12 years of debate over a constitutional
anendnent to allow the state to pass the very |aws
which ANILCA would authorize, the transfer of
authority fromthe federal government to the state.

Nunmber 0585
ATTORNEY GENERAL BOTELHO conti nued:

Subsection (b) C would actually direct t he
| egi slature to provide such a priority ... under the
sustai ned yield principle. That is to say, one nmnust
first satisfy that requirenent before there can be any
harvest of the resource, but that persons ... residing
in the ... rural area of the state would have first
priority on the resource.

And let nme underscore the use of the term "area",
because what we contenplated as a drafting commttee
was sonething that mght |oosely be described as a
|l ocal priority. Qur view was - remains - that
[ persons], nerely by being rural, should not be given
the right to hunt in an area of the state that they' ve

not traditionally hunted or fished ..., so that we
avoid the situation where there's a claim that a
Barrow resident can fly to Angoon ... and participate

in a subsistence deer hunt, for exanple.
Number 0758

The second part of subsection (b) - first you have the
priority to residents of a rural area, or rura
residents of an area - ... is to satisfy and basically
overturn a second Alaska Suprenme Court decision,
involving the Kenaitzes, and that has to do w th what
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we generally know as Tier 11. What do you do when
there's not enough fish and gane ... population to
neet all the needs of residents of the area? How do
you decide who should have access when there's not
enough to go around?

ANI LCA set up the basic fornulation: you | ook first
of all, in deciding who gets it, [at] the degree of
dependence on that resource; the availability of other
resources; and the third el ement has been, in essence,
proximty to the resource. And Al aska |aw provided
for exactly the same three-part test for Tier 1|1

The Al aska Supreme Court in Kenaitze v. State struck
down the proximty criterion - that is, that could not
be a factor in determning, when resources are SO

scarce that you can't satisfy all subsistence user
needs, who should get a priority. And, again, in our
di scussions virtually everyone we've talked to ... was

of the view that proximty to the resource nmakes sense
and, as a consequence, should be part of our
anmendnent, basically to have the effect of reversing
the Al aska Suprene Court's decision in the Kenaitze
case.

Number 0940
ATTORNEY CGENERAL BOTELHO di scussed subsection (c):

Subsection (c) is not a requirenment at all of AN LCA
it wll not have an effect, one way or another, in
ternms of bringing us closer to conpliance. But it was
intended to reach a concern that many persons across
the political spectrum have raised with us, and that
is to say that there are people outside rural Al aska
who have a legitimate claim to say that they have a
subsi stence tradition or custom and should have sone
priority and access to the resource.

The people who are described variously could be what

we've called the "surrounded vill ages": Eklutna is a
good exanple, [as are] the Kenaitzes in the Kenai, of
persons [for whon] the traditions ... were always
rural in nature, that there was a way of l|ife and

through no fault of their own, [they] had been
basically surrounded - brought into the nobst urban
areas of the state. Shoul d they have an opportunity
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to continue to practice their traditional way? There
has been concern about Al askans who have spent nmjor
portions of their lives in rural Alaska and continue
to have sonme ... direct contacts with rural Al aska
but now find thensel ves in urban Al aska. Shoul d t hey
have an opportunity to participate?

On the other hand, we have heard from those who have
said ..., "wWell, if you provide for these kinds of
priorities, what you're doing is diluting the
avai lability of these natural resources, because

there'll be nore people qualifying, and that neans
there'll be less to go around ... for everyone, soO
whatever you do, ... don't consider this." ... Were

we fell on this was to say the legislature should be
authorized to grant a |ower subsistence priority that
would still trunp personal use [or sport] or
comercial uses. But it would be left to the
| egislature to make the decision in its own discretion
about whether that's good policy or not, or to
experinment with it or not. And we wanted to nmake sure
that the legislature believed it had the flexibility
to do so.

So those are the three elenments of the proposal that
we' ve put together.

Number 1115

CO CHAIR MASEK noted the presence of Representatives Dyson and
Kohring, [ADF&S Conm ssioner Rue, and forner attorney general
Charl es Col e.

ATTORNEY GENERAL BOTELHO requested that M. Cole be allowed to
join himat the witness table, since he was one of the drafters.

Nunber 1200

REPRESENTATI VE STEVENS asked how proximty would affect people
who perhaps grew up in a Native village but are now living in an
ur ban area.

ATTORNEY GENERAL BOTELHO responded that [HIR 41] doesn't answer
that question except to the extent the |egislature could decide
to grant some access by urban Alaskans to participate in a
subsi stence harvest. For exanple, practices have been adopted
by regulation by ADF&G that allow for proxy hunting and fishing:
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if an adult child of a village famly lives in Fairbanks but has
parents who cannot take part in a harvest, that son or daughter
could travel to the village and harvest on behalf of the

parents; that is true today. He said, "I don't think this
anmendnent woul d particularly change C t hat kind of
arrangenent." He added, however, that the express authorization
in [HIR 41] would allow [the legislature] to expand that. He

suggested there is a good argunent that the subsection probably
isn't even a requirenent, and that [the legislature] has that
authority, "whether we confer it or not."

Nunber 1344
CHARLES E. COLE added:

W had a big debate over this section because, as
General Botelho said, to the extent that you grant a
| ower-tier priority - but a priority above the sports
fisherman or sports hunter - you are really depriving
those people of the rights that they have now. And
also, to the extent that you grant these priorities,
to sone degree you really put nore pressure on the
resource in rural areas and, therefore, you run the
risk of depriving the true subsistence wuser of
resources which nmay be necessary even to ... preclude
a Tier |1 function. So ... that's the reason we |eft
that to the legislature....

MR. COLE pointed out that [if HIR 41 passes and is adopted by
the people] presumably it wll be in the constitution for
decades. Therefore, [the drafters] had wanted the |egislature
to deal wth those problens as they arise, and to have
flexibility as Al aska's denographi cs change.

Nunber 1451

ATTORNEY GENERAL BOTELHO, in response to Co-Chair Scal zi

explained that [if HIR 41 passes the legislature] a sumary,
rat her than the actual resolution wording, to his recollection
woul d appear [on the ballot] as a yes-or-no question.

CO CHAI R SCALZI requested that nenbers receive the | anguage that
is subject to going on a ballot, in order to have better
dialogue in the deliberations in the next couple of days. Wth
regard to subsection (b), he characterized it as having one tier
that is "personal use, commercial, et cetera,"” another tier that
is "primary subsistence,” and then "other <categories of
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subsi stence users, to be defined, | assune, by direct dependence

[on] the resource [as the] nmaminstay of livelihood and proximty
to [the] resource.™ He asked whether he was interpreting that
correctly.

ATTORNEY GENERAL BOTELHO replied, "Not entirely.” He expl ai ned
that before any harvest can take place, there nust be a
har vest abl e surpl us. There is a constitutional requirenment to
satisfy the sustained vyield principle, and it 1is just good
managenent as well; there nust be enough escapenent of fish, for
exanple, to make sure the species wll survive. At the point
wher e har vest IS al | owed, t hen, t here IS a genera

categori zation. He expl ai ned:

At the top of that pyramd, if there [aren't] enough
resources to satisfy ... all wuses in the harvest,
subsi stence would have the highest <claim on the
resource. Cenerally speaking, the second category in
our state is sport harvest, and finally, comercial

har vest . And we have another category, and you
mentioned it, which is personal use; that is really an
urban, ... nonsubsistence area - read "urban" -
category that ... is alnbost a proxy for subsistence
It's not quite, but it is the urban, and we call it
equivalent. It has a call before sport and commerci al
use.

Subsi stence itself is broken down into basically two
cat egori es. [In] the federal schene, all rura
residents have an entitlenent for subsistence purposes
on federal | ands. But if, again, there isn't enough
to satisfy those needs, we hit what is called Tier 11,
and that is where ... the test, applied individually,
cones into play. W | ook at the customary and direct
dependence on the resource; we look at their proximty
- where they live - to the resource, and whether there
are alternative resources available to them

Nunmber 1793

ATTORNEY GENERAL BOTELHO in response to Co-Chair Scal zi
clarified that a person nust go through the "general subsistence
door" before reaching Tier 11

CO CHAI R SCALZI suggested the state's regaining control of its

resources is the main inpetus for nost Alaskans [to have a
constitutional anendnent.] He then offered his understanding
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that Section 807 of [ANILCA] provides the ability

for

aggrieved party to go directly to federal court, rather
going through the state courts. He asked, "Is this anticipated
to be altered, changed, or accepted? And if it is accepted,

have we essentially gotten our state managenent back?"
Number 1870

ATTORNEY CENERAL BOTELHO answer ed:

Qur proposed anendnment does not in any way ... rely on

nodification or elimnation of that provision.

think it's fair to say that there are nenbers of the
drafting conmttee who would support some change to
that provision. | think it's also fair to say that no
menber of the drafting conmttee would envision a
situation where the federal courts wll not have sone
role to play.

It is a federal |aw. People have a right to seek
redress of federal laws in federal courts. The
guestion that | think nost arises is, "Wll, to what
extent are we surrendering managenent ... by having

the possibility of federal court oversight?" And

in nmy view, there's not a great threat to the overall

managenent regi ne. And 1'Il1 explain. And first of
all, a fundanental premn se: a governnmental action is
virtually always going to be subject to court review.
So it wll either be state court or federal court. So
the first question is judicial oversight generally.
Actions of governnent are going to be subject to
judicial oversight. | assune theoretically there can

be concern about it being a federal court versus a

state court.

Nunber 1969
Second, the language in 807 is rather restrictive in
t hese ways: First of all, there has to be

exhaustion of admnistrative renedies; ... if there's
a review process wthin the state admnistrative
system ... a person cannot go to federal court unti

that has been exhausted. W have, by the way, a
par al | el requirenent in state Jlaw in terns of
admnistrative (indisc.). Second, the renedies that
the court is able to inplenent in 807 [are] also
limted. The focus is not an overall invalidation of

an
t han
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whether we're in conpliance or not, but whether the
specific action being ... challenged sonehow viol ates
the priority that's required. And the court's
authority is that it can only direct the agency to
bring or wite a regulation that is in conformty wth
the priority, and, second, that it only lasts for the
term of the regulation - and in fish and gane terns,
that is virtually always an annual kind of cycle. So
the renedies that the federal court can provide are
very limted.

There is a provision that prevailing parties are able
to get their costs and attorney's fees. ... If this
were another state, that mght be a big issue, but in
Al aska, which has the so-called English rule, parties
who win are already entitled to reasonable costs and
attorney's fees. So, again, | don't think that this
is some major, revolutionary concept.

Nunber 2075

ATTORNEY GENERAL BOTELHO, in response to Co-Chair Scalzi wth
regard to state renedies, said it would be, "the state, the
boards thensel ves" at the adm nistrative |evel; beyond that, it
woul d be the court system He said there isn't an ability of
the federal courts to oversee the Alaska state courts on this
issue; it is a separate judicial path.

CO CHAIR SCALZI reiterated, "But it says that they can go right
to the federal courts.”

ATTORNEY GENERAL BOTELHO referred to Section 807 and nenti oned
adm ni strative renedi es.

CO CHAIR SCALZI offered his understanding, then, that there is
no state court in between.

ATTORNEY GENERAL BOTELHO confirned that.
Nunber 2128

MR. COLE concurred with Attorney General Botelho's testinobny in
its entirety. He then enphasized two points. First, he knows
of no federal statute in which the federal courts aren't
enpowered to enforce or to interpret, he said, adding, "That's
just the general jurisdiction of federal courts. So it seens to
me, in my view, there's no way we wll ever get around that,
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given the way it's now witten." Second, one of the
"batt!| egrounds” of di scussi on IS whet her t he state
adm ni strative agencies' decisions wuld be given deference by
the federal courts. He said:

The courts by and large, with sone exceptions, give
deference to the actions of admnistrative agencies
when they are dealing with their field of expertise
And ... it's been our view, from the state's
perspective, that ... when the federal courts cone
into play in this area, as you' ve just nmentioned, that
they should be required to give deference to the
actions of the state adm nistrative agencies - fish
and gane. That would give us another |evel of
protection, and we should firmy insist on that.

Number 2213

CO CHAIR SCALZI renarked, "W do talk about due deference a |ot
in managenent.” He asked whether that |anguage would be
necessary as part of any change to Section 807 of ANILCA or a
constitutional anmendnent.

ATTORNEY GENERAL BOTELHO replied that in his view, if that
| anguage were to be inserted, it should be in the federal | aw,
not the state constitution.

Number 2244

REPRESENTATI VE GREEN said it seens that anytime there is a bag
limt, it would fall into the category of "shortage" because
people couldn't take all they wanted. Therefore, a subsistence
[priority] would be triggered, which he suggested could be
st atewi de because the shortages are everywhere.

ATTORNEY CGENERAL BOTELHO concurred with respect to the first
point, that the very existence of bag limts indicates sone
short age. He said, however, that with fish stock popul ations,
in particular, subsistence is not viewed on a "macro, statew de
basis.” Rather, it is looked at in terns of areas. Wen people
talk about the Nelchina caribou herd, he noted, they aren't
tal king about every caribou herd in the state. He added,
"That's why our view has been that subsistence, for al
practical intents and purposes, is always in place.”

Nunber 2340
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MR COLE added:

That's why we provided, in this |anguage, when it's

necessary under ... the sustained yield principle to
inmpose any restrictions on the taking of fish

wildlife, or other renewable resources - whenever
there are restrictions, i.e., a bag limt, then

subsi stence is (indisc.).

REPRESENTATI VE GREEN responded, "So we're already there, in
everything," adding that he doesn't know of anywhere in the
state that there isn't alimt.

MR. COLE repli ed:
That | anguage conmes right out of ANLCA ... W

weren't crafting anything when we did this; we just
| ooked at ANILCA, and that's what it plain says, and

those are the words that cone out of there. So we
weren't tinkering with anything or being creative in
any way.

REPRESENTATI VE remarked, "That doesn't win any points wth ne

just because it cane out of ANILCA" On a different point, he
posed a scenario in which one person lives at the headwaters of
a river and another lives where that river neets the sea. | f

the first person had a subsistence preference, then the person
closer to the ocean would be precluded from taking fish needed
to fulfill that priority. Representative Geen asked whether
that will be addressed in [HIR 41] or whether it makes it clear
enough that there won't be a problem

Number 2438
MR. COLE responded:

You see, that points up the danger which | think the
state is facing wth the federal admnistration

because if the person at Fort Yukon [is] entitled to
this priority which you' ve just nentioned, now, the
federal subsistence board is going - and is required
as a matter of law - to enforce that principle under
ANI LCA. So the question then becones, "How does the
board do that?" And to the extent that fishernmen down

below are taking salnmbon in state waters, ... ny
concern has always been that the federal subsistence
board is soon - soon - going to assunme nanagenent of
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all of these waters ... so that it's not just
enforcing this fishing in federal waters, but is going
to be enforcing these priorities and restrictions on
state waters. So that's how this territorial effect
is going to eventually cone into play.

| took a day and | researched it just exhaustively.

And it's just clear that the federal governnent
has that power. It starts in Kl eppe [v. New Mxico].
There's a case in the Mnnesota waters, the Canoe
Lakes (ph) or soneplace up there; ... that was very
clear - they said we're going to resolve an issue

that wasn't resolved in Kleppe. Then there's an Idaho
case on it there.

And as you look through, you find cases throughout

virtually all the circuits in which that principle
that the federal governnent, ... to the extent that
it's necessary to achieve a federal end on federal
| ands, can take action ... to achieve that end on

state land. And that seens to be the settled law. So
| just point that out, that when you tal k about where

we're really heading in this area, |I'm fearful that's
where we're heading, and we should head it off, to use
a pun.

Nunber 2567

ATTORNEY CENERAL BOTELHO added:

Whet her or not this amendnent is adopted, we're faced
with that issue today, and the state does have a
subsi stence priority now, it's not based on place of

resi dence. W struggle with that issue virtually
every year. ... M sense is, ... WwWth respect to
subsi st ence har vesti ng on t he "upriver ver sus
downriver," that there is a great appreciation in

rural Al aska about that very conundrum and that
people do share resources and satisfy those basic
subsi stence needs, even if ... it has, in many
instances, neant the full curtailnment of comercial
fishing, for exanple, but that to the extent there
isn't enough to satisfy all subsistence users, there
is also - and part of the culture has really been -
t he sharing of those resources up and downriver.
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And for its part, | think the state has also |ooked
to see what other, alternative resources are

available ... to rural Al askan in naking that decision
as well. | think on the ground ... the villages of
rural Alaska have, on their own, wthout state
intervention, also tried ... to nake sure that no one

goes hungry who depends on the resource.
Number 2652
REPRESENTATI VE GREEN sai d:

If Alaska was granted statehood on equal grounds with
others ... and then subsequent to that there is a
federal law that's passed specifically for this state,
as opposed to the other 49 states, | can renenber that
| ast year you indicated that ... the state did have a
pretty good case, but that it was dropped. ... Do you
feel that if we don't nodify our state constitution,
and that soneone else can show damage because of
federal intervention, that that would justify a case
to raise again, and perhaps be heard ultinmately by the
supreme court?

ATTORNEY CGENERAL BOTELHO r esponded:

| probably need sonme refreshnent because |'m not sure
on this particular point -- if it's the question of
the constitutionality of ANLCA, ny view always has
been that Congress clearly has the power to enact
| egislation that governs its |ands, C pl enary
authority over its | ands.

| think the conmpanion part of it is a doctrine that
was fairly inplicitly adopted during the N xon

Adm nistration, ... a form of federalism which allows
Congress ... to put stipulations on ... states; that
is to say, as in this instance, "State of Al aska, you
don't have to nanage on our |ands. You can continue
doing exactly what you're doing right now. we'll do
it our way here. But if you want it, and if it's
i nportant enough to you, we'll Jlet you have that
authority [under] these conditions. We're not
directing that you have to do this at all.” That act
woul d be unconstitutional, ... or, | think, [it] makes

a good argunent, at least, that that would be an
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inposition directed to state officials that Congress
coul d not nake.

But the fact [is] that Congress has sinply said, "Here

it is; if you want it, you can get it only if you
satisfy these conditions.™ ... [If Alaska wants to
manage throughout the state, including the public

| ands of the state, it has to pass |aws of general
applicability that conply wth the sanme priority the
federal governnent exercises, and it nust provide for
the sane definitions and participation.

Number 2821

REPRESENTATI VE GREEN suggested Kleppe could affect state and
private lands as far as ganme is concerned. He al so suggested
the state should have control of its waters, but acknow edged
that it is under debate. He nentioned the possible inposition
of federal restrictions on state |ands.

TAPE 02-45, SIDE B
Number 2859

MR. COLE suggested it seens alnost a given that if there is to
be a restriction on federal land with regard to caribou, for
exanple, then there should be one on state |lands; the sane is
true for salnmon. He remarked, "My point is that we are going to
be faced year after year with encroaching federal power on state
| ands and state, close quote, waters. And so ... we should

get that control back in the state as rapidly as we can, because
pretty soon the federal governnent, under ANILCA, is going to be
managi ng on all these state |lands and waters.”" He acknow edged
that the foregoing mght overstate the case a little.

REPRESENTATI VE GREEN said it seens ridiculous that the state
will have to do it the federal way in either case, by changing
the constitution to conply with ANILCA or else by maintaining it
but ending up doing it the federal way regardless. He suggested
it is paranbunt to go to the U S. Suprene Court. "We're never
going to be able to agree,” he said. "I can't possibly give up
ny state's rights because the federal governnent is threatening
me with taking over ny state's rights.”

MR. COLE responded:

"1l put it in one word. As we |live in these states,
we nust recognize - whether we ... like it or not,
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in a way - that the federal law is the suprene |aw of

the land, ... constitutionally and by statutes. ... It

isn't as though we're plowing new ground here.

This has been the law for ... 200 and sone years. And
whether we like it or not, ... that's the way it

is. ... There's lots of federal laws that | personally

deplore, but | obey them because they're the suprene

| aw of the |and. And ... | just think we in this

state nmust recognize that and get along wth our
busi ness, recogni zing that principle.

CO CHAIR MASEK acknowl edged the presence of Representative
Wi t aker.

Nunber 2712

REPRESENTATI VE FATE asked how the state can regain control if,
as suggested, the [federal] subsistence board supersedes [state]
managenent in allocation of fish in the rivers.

ATTORNEY CENERAL BOTELHO answer ed:

If the anendnent passes and we pass the appropriate
i npl enenting statutes, the federal subsistence board

ceases to exist. It will be the [state] boards of
fish and gane that will be nmaking the final decisions
in terms of ... not just allocation, but questions
about ... what is rural, what is ... in the particular

areas, those stocks and populations that are found to
be in need of restriction, identifying basically the
areas for each of those stocks and popul ations that

woul d constitute the area for which the priority

woul d (indisc.). They basically wll have the full
managenment role; there will be no federal nmanagenent
role.

Nunmber 2636

REPRESENTATI VE FATE asked what process exists to mnmtigate
problenms that will arise as sonme rural areas cease to be rura
in the future

MR, COLE said that is why he'd argued, unsuccessfully, that
subsection (b) should begin, "The |legislature nmay provide",
rather than, "The legislature shall provide", to enable the
| egislature to deal wth the denographics over the comng
decades. He cited Washington State, admitted to the Union in
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1889, as an exanpl e, and nentioned the Yakima Indian
Reservation; he also cited Arizona, which was admtted in 1912.
He suggested it mght not be in the best interests of the Native
peoples to have "shall" because there already are problens in
Alaska in places |ike Eklutna where the denbgraphics are
changi ng. He concluded, "So that's why | thought we should have
"may', to deal with what you say."

REPRESENTATI VE FATE asked why M. Cole's argunent hadn't
prevailed [in fornmulating HIR 41].

MR, COLE said he was outvot ed.
Number 2505
ATTORNEY CGENERAL BOTELHO of fered the foll ow ng:

| think there are two points. First of all, whether
it's "may" or "shall", with regard to the denographics
that really isn't an issue. Al of us recognize that
"rural"™ is not static and there wll need to be
adm ni strative, | egi sl ative decisions about what
constitutes rural, and it's going to change. Both the
federal and the state systens have always recognized
that there will be changes to what constitutes rura
in the state. And they're not going to be easy
choices anytinme you get into a situation where you
have a transition area going from rural to nonrural.
But | think wvirtually everyone in the process
recogni zes that's a possibility.

"Shall" versus "may", nore specifically, and why, I
think, the strong majority believe that it should be
"shall", was a reflection in part, ... in varying
degrees, on the ease to distrust that if there were
sinply an authorization to the legislature ... to
provide the priority, that the legislature mght well
not choose to provide it, and, | think, a basic
concern that by making it sinply permssive, the
| egi sl ature, for whatever reason, mght conclude that
it wuld not try to nmeet the needs of its rural
residents, Alaska Native and non-Native. And so |
think that was a large part of ... the concern about
mandating it.

| wll say at the sanme tine that the test, in terns of
conpliance with ANILCA, is not contingent on its being
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"shal " or "may". The authorization needs to be
t here. The test and what wll be exam ned by the
Secretary of Interior to determine conpliance are the
| aws that come out of the constitutional anmendnent -
that is, the statutes you enact, and not the amendnent
itself. The anendnment by itself wll not bring us
into conpliance.

Nunber 2372

MR. COLE expressed confidence in the ability of the legislature
and said that to the extent the |legislature doesn't provide that
priority, ANLCA kicks in and becones effective. He said he'd
t hought that saying "may" [in subsection (b)] would allow the
Natives peoples to be protected regardl ess, because they stil
woul d be protected by AN LCA.

REPRESENTATI VE FATE brought attention to the definition of
"subsi st ence” and sai d:

| sonetinmes have a problemw th that, not in trying to
delineate whether they truly subsist anynore or
whether they did 50 vyears ago or whether it's
suppl emental or what. But ... one of the recognized
parts of that definition is it depends on fish and
wildlife where the dependence is quite high. Am |
m staken in that? And if I'm not mstaken, |'d just
like to go on a little bit further with that.

There are sone areas in the state, even as we speak,
where that dependence is not based on economcs, but

is based on nore a traditional lifestyle, where they
can go to the stores because the incone is high, where
they do not really depend on that, but ... only
through the traditions - that | think are inportant,
incidentally - ... do they still mai ntain that

lifestyle, but truly they don't have to. How i s that
going to be dealt with? O is it going to be dealt
with as ... we, for exanple, may have gas in the
I nterior, on the river systens, that the state
devel ops? You're going to see not just denographic
changes; you're going to see econom c changes. I's
that going to be dealt with at all?

Nunber 2229

ATTORNEY CGENERAL BOTELHO r esponded:
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In terms of what constitutes subsistence uses, the
place | start is just looking at what it was that
Congress itself intended when it enacted Title VIII
[of ANILCA]. And it sinply described it as customary
and traditional wuses by rural Alaskans of wld,
renewabl e resources for direct personal or famly
consunption as food, shelter, fuel, clothing, tools,
or transportation, for the making of and selling of
[ handcrafted] articles, or barter or sharing for
personal or famly consunption, and for custonary
trade.

The focus is first on customary and traditional uses
by rural Al askans, and then, again, for personal

consunption and use. The other two are perhaps nore
subsidiary - that is, the making and selling of
articles and  Dbarter. It's not <clear to ne,

Representative Fate, whether you're focusing on the
traditional neans, which, of course, itself changes
over tine: the snowrobile as opposed to the sled [or]
the use of bow and arrow as opposed to a rifle. The
focus here is on the uses.

And clearly there [is] some focus on nethods and neans

as well, ... but that's sonmething we' ve basically
del egated to the experts that we have in fish and gane
to nmke - and wultimately to our boards - in

determning [what] is the appropriate gear that may be
used. \What are the appropriate species that have been
harvested customarily and traditionally - not every
species currently in the state has that tradition. I
don't see this as so nmuch an issue, again, at the
constitutional Ilevel as (indisc.--papers shuffling)
the admnistrative level, which has, | think, pretty
great flexibility but also has the expertise that one
could not expect either from the people voting on a
constitutional anmendment to include or, for that
matter, the legislature (indisc.) necessarily.

Number 2085

REPRESENTATI VE FATE i ndi cated he has sone fears about it because
the titles, including that for the proposed constitutional
anmendnent, relate to subsistence. He said that is why he wanted
clarification about the definition of subsistence. He added,
"It wasn't just what you nentioned, and | appreciate that, but
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it's also the very fact that their econom cs change ... in these

rural areas, and whether or not that will have an inpact on the
title 'subsistence' as it is ... referred to in the anmendnent
itself of the constitution does, | think, affect that change
and it certainly - at |east psychologically, | think - wll

affect the decision of sone people.”
Nunber 2045

CO CHAIR MASEK offered her understanding that under AN LCA the
federal governnent has definitions for customary and traditiona
uses, customary trade, and rural resident, but that the state
doesn't have those definitions. She requested confirmation.

ATTORNEY GENERAL BOTELHO responded, "Or regulations. And we do
have sonme of our own; ... there are sone areas where we have
definitions that have no corresponding federal definitions, and
vice versa."

CO- CHAIR MASEK nentioned ANILCA and the terns "nonconmercial,
| ong-term taking, use of fish and wldlife, to a specific area,
and it has to be an established use, and then the customary
trade neans limted noncommerci al exchange for noney, and rura
resident is rural community or area substantially dependent on

wildlife." She added, "But as the attorney general said, we
don't have any, really, definition in statute, though, that
defines what is customary and traditional; it's probably done

under regulation, but it's not in statute.”

ATTORNEY GENERAL BOTELHO replied, "That's right - it is done in
regul ation.” He offered to check further.

MR. COLE told Representative Fate:

But Congress has dealt wth that ... by federa
statute; it's dealt with what subsistence nmeans and
what subsistence is; ... there again, we're stuck with
it. | think that's ... how | would answer your
guestion, "What are we going to do about these
t hi ngs?" Vell, wuntil Congress changes AN LCA, then
those definitions of subsistence [are] in AN LCA;

that's what we're faced wth.
Number 1894

REPRESENTATI VE McGUI RE agreed with M. Cole about the argunent
regarding "may" and "shall". She questioned the logic in having
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subsection (b) say "shall", when subsection (c) - which also
recogni zes subsi stence use, but on a | ower level - says "nay".

ATTORNEY CGENERAL BOTELHO, noting that he'd already addressed the
"shall" portion, said the "may" was a reflection "that we could
see strong, conpeting argunents about whether the legislature
should or should not have the ability to grant |ower subsistence
priorities, that there were different groups of people who
believe they should have entitlenent; others were of the view
that any subsidiary subsistence priorities would seriously
damage the core group that we were trying to reach.” He
el abor at ed:

| don't think we were being crassly political, but |
think we were trying to find a forrmulation that we
t hought would garner additional votes [for the

proposed anendnent]. And part of the nessage that we
heard, in talking with l|legislators and hearing their
pronouncenents about concern that "if it's just a

rural priority, we're not buying it,”" we tried to find
an avenue that would try and address a spectrum of
concerns: on the one hand, concerns about urban
Nati ves who woul d otherwi se have no ability - or sone
subset, in particular, the situation described by the
Ekl utnas and the Kenaitzes - and on the other hand,
certain urban hunters and fishers who would claimthat
they had a subsistence tradition and way of life that
should be recognized. W wanted to enpower the
| egi slature to be able to deal with that if it would
make a difference. And so ... it's a whole range of
potential groups that could benefit.

As [M. Cole] indicated, this was one of the nost
hotly debated parts of our proposed anendnent. That's
part of the reason it 1is not mandatory, as we
recogni zed there were these conpeting interests, sone
who said, "Forget the idea altogether,"” others who
said, "Wy, this is actually noving us in the right

direction.” And we wanted to, | guess, signal
directly that we saw this as an option. And as |
commented before, | think nost of us agree that the
| egi sl ature probably has the authority ... to do what

we proposed here without a constitutional anmendnent.
But this certainly would renove that |egal argunent.

Nunmber 1690
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REPRESENTATI VE McGUI RE again |auded the argunent put forth by
M. Cole, saying that in her mnd, it can only be political to
use "shall". If the legislature doesn't do it through statutes,
then ANILCA wll kick in. She said:

| would argue just the opposite should be made as a
political statenent: the word "may" ... should be
t here. And | think that part of that should be that
if this does go through, and if we do end up reaching
sone consensus, if it happens to be this version, that
there ought to be sone steps nade toward creating sone
trust between the legislature and the parties and
interests here. I think the downside is nothing,
because certainly with "may" there ... the results are
going to be the sane anyway, and the upside ... 1is
good in the sense that it may build sonme trust.

ATTORNEY GENERAL BOTELHO r esponded:

And | subscribe to your view. | think the very act of
the deliberations we're going through now, t he
seriousness with which you're taking it, is ... one of
those steps in ternms of rebuilding that confidence
that we'd like all Alaskans to have towards ... our
el ected [officials].

Nunber 1605
REPRESENTATI VE McGUI RE interjected and said her questions relate

to the definitions, which are in three distinct portions:
customary and traditional use, nentioned in the first section

customary and direct dependence as the mainstay of |ivelihood
and, in subsection (c), customary and traditional use. She
sai d:

The statenent was nmade that it's already in federal

| aw and we're stuck with it, so to speak ... or we're
going to live with it. ... Is it your opinion,
should a constitutional anendnment Ilike this, if it

were in this form pass, that the legislature would
have the authority and ability to go back in and
reexam ne those definitions on sone |level, at each of
those different levels, to define what those things
mean?

Nunber 1532
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ATTORNEY GENERAL BOTELHO replied that he thinks there is a
degree of discretion to do that, first, to the extent federa

law isn't in direct conflict over definitions. "And | think
customary and traditional is an area that has sone flexibility,"
he said, indicating [the legislature] has already acted once in
terms of defining customary and traditional; he acknow edged
that there is a point at which a definition m ght be considered
so unreasonable "that it would be outside your discretion.”

ATTORNEY CGENERAL BOTELHO said ultimately there wll be two
tests. The first, probably the nobst serious, is review by the
Secretary of the Interior of the entire regulatory schene that
Al aska establishes, less the constitutional anendnent than the
specific statutes put into place and whether they provide, in
[the Secretary's] view, the requisite priority, definitions, and
partici pation. He suggested the state is "generally in a
position to inplenent once that ... sign-off has taken place.”
He said the second possible check would be sone challenge in
court about whether |[the state's] definition either itself
conflicted with ANILCA or was being applied in a way that
conflicted with AN LCA. He added, "I don't think the renedy
there is to conpletely invalidate the program but to ... push
for sone formof nore limted change in state |aw "

Nunmber 1398

REPRESENTATIVE McGUIRE said at its core she supports the idea
that people ought to be able to live off the land, and that
"those peoples who have been doing it the |ongest ought to be
able to continue that wuse.” She suggested it starts to get
conplicated in this precise definition area, however, which sets
up "pyram ds" and thereby narrows availability of the resource.
If customary and traditional use is defined so broadly that too
much of the resource is used up, and there is an inability to go
to the next step, she said that is where she starts "to have
sone tension."” She el aborat ed:

And what |'m talking about here is living off the
| and, the second part, where you say "as a nminstay of

livelihood,” living off the land, ... weating it,
consunmng it, bartering it to the extent that you need
for energy costs or things like that; that's fine.
But we have seen sone exanples in Canada, for exanple,
with First Nations, ... where the pendulum has swuing
too far, and you have situations where you have such a
high degree of comercial, if you wll, subsistence

use, but really nore conmercial use of a resource,
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that you ... deplete the resource to the point that
other wusers then don't have any neaningful or fair
opportunity to participate at all - granted, on a
| ower | evel, but at all.

And so that's nmy concern, and that's where | want ...
as we continue these debates, to really focus on. I's
it a nonetary amount? | don't know, naybe that's one
way to go. | don't know what would ... satisfy
ANILCA. ... | want people to be able to have those
traditional and customary uses, but | want them to
really be those things, and not ... so nuch nore.
When | say that, it doesn't nean that | am suspect,
because | know that [for] Native people, by their very
culture, ... it is inherent to preserve and respect
the culture. ... But there's always that potenti al
that if you expand it so broadly, ... we're going to
enter into that crises period where there just isn't
enough room for those on the lower level, and I'd hate
to see that.

I Iive in South Anchorage. | have nei ghbors that
truly fill up their freezers every winter - ny husband
and | do too - with fish and neat, and live off it.
Granted, we have a grocery store just around the
corner, and | recognize that. But there are people
that do truly enjoy and live upon the fish and gane
that are here in Alaska, and |I'd just ... hate to see
that happen. So we'll continue to talKk.
Number 1196

ATTORNEY GENERAL BOTELHO noted that those points reflect
di scussion over the years in terns of the statutory franmework

He said although there hasn't been w despread abuse, instances
have caused people to wonder what noncommercial barter is, for
exanple, or limted kinds of sales. He offered his sense that
there has been fairly universal recognition of the need to dea

with the issue in order for people to be confortable on all
si des about the inportance of subsistence, and that it not be a
guise for commercial activities. He said there are sone good
i deas that could be addressed, and a great opportunity to deal
with these issues during the next several days.

Nunber 1072
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REPRESENTATI VE STEVENS suggested that when restrictions are

necessary, and only then, will there be a priority, because [HIR
41] doesn't say there will be a priority when there is an
abundance. He nmentioned ANILCA and federal |aw and asked, "Is
that next step part of AN LCA?" He referred to a comment by

Nel son Angapak at a previous hearing [April 5] that "priority
must be given to subsistence harvest patterns and practices even
when there is an abundance of the resource.” He inquired about
the necessity of that.

Number 1004
ATTORNEY GENERAL BOTELHO repli ed:

This is alnost in the nature of a theol ogical debate,
and | say that only half facetiously. And that is
because if there is an abundance, by its very
definition or nat ur e, every need is satisfied,
i ncluding the subsistence need; it would be the first

need, but it wuld nmean all the other needs are
satisfied. ... | can say, "Well, subsistence is always
in effect because when there's an abundance all these
needs are taken care of,"” and ... there are others who
say, "Well, no, we don't have subsistence, in essence,

when there is an abundance because everybody's needs
are satisfied, and it only kicks in when there is a
shortage. "

| think it really is a nonsensical distinction; |
haven't been persuaded otherwise. ... If there is an
abundance of the resource, every need, by definition,
is satisfied, nost inportantly, the subsistence need.
And when there's a shortage, subsistence kicks in.

Nunmber 0886

MR. COLE added that he doesn't know what abundance neans,
because there is never so much that everybody gets to take as

much as he or she wants. And subsi stence users don't get to
take as much as they want either; there are established rules
and regulations with regard to anmounts and allocation. He
suggested Comm ssioner Rue could better explain and said, "It

works, really, pretty well out there, as a matter of practice.”
He gave hypothetical exanples of allocations, noting that the
sustained yield principle limts the anount of harvest.

Number 0770
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REPRESENTATI VE STEVENS asked whether AN LCA speaks to that
i ssue.

ATTORNEY GENERAL BOTELHO responded, "Not in terns of abundance,
but it talks about the necessity of restriction.” He read from
[ Section 802 of Title VIII of AN LCA, the policy section], wth
conment s:

nonwast ef ul subsi stence uses of fish and wldlife
and other renewable resources shall be the priority
consunptive uses of all such resources on the public
| ands of Al aska"” - and here is the operative |anguage
- "when it is necessary to restrict taking in order to
assure the continued viability of a fish or wldlife
popul ation or the continuation of subsistence uses of
such popul ation...."

ATTORNEY GENERAL BOTELHO noted that it has the sane basic
operative | anguage, "when it is necessary to restrict".

CO- CHAI R SCALZI announced that the commttee would continue with
guestions and then take testinony the foll ow ng norning.

Nunmber 0636

REPRESENTATI VE KAPSNER expressed concern about the wllingness
to go only so far as "may", rather than "shall", however good
the intentions are towards Native Al askans. She said:

I want to preface what |I'm going to say with a
comment: This is not a Native issue anynore. This is
largely a Native issue; Natives are concerned about
it. But when we talk about it in the state, it's
al ways characterized as a Native issue. This is a
rural issue. Many Native people wish that we could go
back and this was just a Native discussion, but we're
not there anynore, and we'll never go back to a Native
di scussi on. This is a rural - not versus - but a
rural issue in the state. Sixty or sixty-five percent
of rural Alaska is non-Native. This is not a Native
i ssue.

| think that entities in the state have a tendency to

characterize us as being nonconprom sing: " (Oh,
those Native people, they won't budge." And every
speci al session that we have not been successful [in]
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getting a rural priority ... has been blaned, | think
in sone part on Native people. And | think that that
is unfair, first of all.

Secondly, | am concerned that there is a wllingness
to only go so far as "may" and not go to "shall™".

|'"ve only been here [as a legislator] for four years,
but | have seen things that | ... never would have
expected statesnmen from ny own state to do - things
such as zeroing out the subsistence division of the
Department of Fish and Gane. And there are nenbers of

this conmttee who chose to do that. That gives ne
very nmuch alarm because ... it's not |like the
subsi stence division pronotes subsistence over any
ot her use. It's not like they teach people how to do
subsistence. ... It's really not even the division of
subsistence; it's the division of research. But |
think because it has that |abel of "subsistence," it's

an easy target.

|"ve sat in a legislature that has advocated to nake
speaki ng any other |anguage but English at neetings of

state agencies illegal. ... And so | don't have a |ot
of confidence that this is a group of people who,
wi thout "shall™ or inplenmenting |anguage, is going to
give rural people ... their rights.

Number 0395

MR. COLE repli ed:

ANILCA is there regardless of whether it's my or
shal | . ANI LCA is your fundamental protection, and it
will last there, ... absolute inits terns, as long as
that statute is on the federal books. So the rural
people ... are totally protected, whether it's shall
or may, until Congress changes AN LCA And that, in
ny view, is not likely to happen in ny lifetine or
yours either.

REPRESENTATI VE KAPSNER r esponded:

That's why rural people are quite content with federal

managemnent . It used to be, ... in other subsistence
speci al sessions, you had rural people advocating the
hardest for ... the state regaining control, and that
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sentinment isn't there anynore. W're ... quite
pl eased with ... federal nmanagenent....

MR COLE sai d:

I'"'m surprised that the rural people, including the
Native people, have continued to support the state
constitutional anmendnment, and | applaud them for doing
it, because |I think in the long run it's in their best
interest that they do, that we can solve these
probl ens ourselves in Al aska best, as we cone together
to resolve [thenj. And that's why |'ve supported this
for the |ast 12 years.

Nunmber 0269

REPRESENTATI VE GREEN asked, "How can AN LCA be held to be
constitutional when it provides for special treatnments, both by
states and by groups?”

ATTORNEY CGENERAL BOTELHO noted that he and M. Col e had
di scussed that just that day. He requested that M. Cole reply
first.

MR, COLE cited handicapped parking and federal progressive
income tax provisions as exanples where there is inequality;
with regard to the first, he pointed out that |egislators had
deci ded sone people need that parking place nore than he does,
and he called it a rational |egislative enactnent. He suggested
that in sone ways equal protection is a public nyth; he said
t housands of statutes have unequal provisions, but those are
within legitimate ains of this body and Congress. He i ndi cated
the question is whether sonmething is a reasonable provision to
achieve a legitimate end and doesn't inpact fundanental
constitutional rights.

TAPE 02-46, SIDE A
Number 0001

MR. COLE pointed out that this legislature has passed many
statutes that don't provide equal protection.

REPRESENTATI VE GREEN noted that handi capped parking and

[federal] inconme tax aren't specific to one state or another.
However, [HIR 41] relates to where a person is | ocated.
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MR. COLE asked whether provisions for hunting in the Ckefenokee
[National WIldlife Refuge in Georgial] are the sanme as for north
of the Brooks Range with respect to the taking of ganme, for

I nst ance. He noted that they are federal preserves. He said
Congress is able to look at these particular tracts of |and and
exercise its plenary power to deal with federal | and. In this
case, [ANILCA] is to achieve the end of providing subsistence
for rural peoples who live off the |and. He indicated the
guestion is whether it is a rational provision to achieve those
ends. He said that clearly it's a permssible end "to allow

rural people to need these resources historically and currently

for their subsistence"”; that's a rational objective. As to
whet her the neans Congress has chosen to achieve that end is
reasonabl e, he suggested that Representative Geen would agree

it is. "End of question," he concl uded.

Number 0236

ATTORNEY GENERAL BOTELHO added that it doesn't have to be a
perfect fit. For exanple, there will be sonme rural Al askans who
have no need to subsi stence hunt and fish, whereas sone in urban
Al aska will be identified who have no ot her neans. He said that
generally speaking, the courts won't require a perfect fit; it
has to be a rough fit. Al though a nore closely tailored fit

m ght be required depending on the right, he said that for an
issue dealing with the taking of fish and game, for exanple

"it's a nice, rational shorthand - rural." He added, "If one
| ooks at ANILCA, Title VIII, Section 801, which really are the
congressional findings, there's no doubt ... [that] if they have

legitimate governnental objectives [and] they have found a
rational neans to achieve those objectives, it's going to be
upheld by the courts - and so far, in fact, have been where ..

t hey' ve been tested.”

MR. COLE recalled reading a case in Mntana a nunber of years
ago in which the U S. Suprene Court said hunting and fishing are
not anong the highest federal protected rights or privileges
| i ke freedom of religion, freedom of press, and so forth. M.
Cole said the right to hunt and fish falls way down on the scale
of protected rights. He clarified that he was just reporting on
what he believe the law is, rather than stating his personal
feelings. Noting that he has worked on this issue for 12 years,
he said, "lI've cone to what | think is the right conclusion, and
it's changed about 180 degrees.... | really think that we ought
to do it, and get it behind us, so we can get on to facing these
ot her great problens we have together in this state.™

HOUSE RES COW TTEE -29- May 15, 2002



Nunmber 0513

REPRESENTATI VE GREEN noted that often there has been a list of
[ condi tions] brought up when there has been an issue of changing
the constitution, such as getting a conpronm se from the federa
governnment to change sone provisions of AN LCA Noti ng that
[HIR 41] doesn't require such a change, he asked, "Do you think
by acqui escing that there would be any chance to get conprom se
after we change our constitution, or are we hoisted on our
petard and there ain't no way out of this?"

MR. COLE replied, "No."
REPRESENTATI VE GREEN asked, "On all three."
MR. COLE said he'd lost track

REPRESENTATI VE GREEN strongly disagreed wwth M. Cole, but said
he under st ood.

MR. COLE responded, "You renenber, [U S.] Senator Stevens
enacted sone definitions here, and they were generally concurred
[with] and seened to be a step forward, and then they dropped
out by | apse of tinme, you know. "

Nunber 0628

ATTORNEY CGENERAL BOTELHO r esponded:

If I could distinguish nyself from[M. Cole] on this

point, only to this extent: you're certainly right -
there have been proposed changes before, and clearly,
| think, they wll be considered. But what we have

of fered, though, does not provide for any AN LCA
changes and, again, it was a reflection that we were
unable to reach consensus on that point within the
drafting commttee. A mpjority did not believe that
there was a need for AN LCA changes, and there was a
fairly large mnority who did believe that it nade
sense. ... But in ternms of timng, |I think it's also
fair to say that those who believe that changes should
take place did not believe they had to be a
prerequisite to the constitutional anmendnent.

Nunmber 0699

REPRESENTATI VE KERTTULA sai d:
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Intellectually, I understand what you're saying
between "may" and "shall", and | do understand about
ANI LCA and the protections for Native Al askans. But
if we put "may" in this and we send it to the voters
and adopt it and then the legislature doesn't act,
where does that |eave us with our fisheries? What

happens to the other areas? ... Perhaps we have
protected the group under AN LCA, but by not adopting
[laws], if we don't do that, ultimately ... we're

right where we are now, are we?

MR. CCLE replied, "Yes." He expressed confidence, however, that
the Ilegislature wll enact laws of general applicability
consistent with AN LCA because of the desire to regain contro
over those resources.

Nunber 0812
ATTORNEY GENERAL BOTELHO added:
| don't agree with [M. Cole s] analysis, but it

brings nme back to comments and a concern that
Representative Green flagged, and that is the state's

rights issue. ... I'm not notivated primarily because
| want to bring the state in conpliance with federa
| aw. Over the years that 1've been involved with

this issue, |I think I've ... learned a |ot. But ny
sense is that nost Al askans would say, nunber one,
subsi stence should be the top priority. | haven't net
a legislator who would disagree with that; | haven't

net a |egislator who would disagree that nost places
we would identify as Bush Al aska shouldn't have the
priority. ... l've found a sense of that culture,
where we can still see it vibrantly today.

A lot of the battleground is really over the edges, in
sonme respects. But the reason for Jlooking at a
constitutional anendnment and looking for "shall"”
perhaps less than "may" has not nmuch to do wth

what role the federal governnent plays, but it's a
statenent about ourselves and what we think ... is
inportant to Al aska, and that we stand on our own to
say, "W think subsistence is the npbst inportant
thing, and ... we - as the people of Alaska, not the
peopl e under duress by the federal governnent - direct
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our legislature to act," and with the
that they will act.

Nunber 1025

And |I'm not troubled if it's "may"; [|'lI
wth you ... there as well. But | think
nmessage is that we should be doing this not
sone external reason, but because we think

assunpti on

be honest
the primary
because of
this is the

right thing to do for our state, and we want to nmake a

statenent about what kind of state we |Ii

ve in, and

that we have pride in the fact that we have ... both
[a] Native and a rural way of life that we think is
part of who we are, and what we're proud of. And
that's the reason to act, ... and not focus that this

is the federal governnent trying to cram sonething

down our neck

I"'m not the biggest state's rights chanpion, but |

respect that there are lines that t

he federal

gover nnment should not cross. I think, on this one,

this would be the right thing to do

if AN LCA

didn't exi st. There may well be a day when AN LCA
does not exist. And, of course, that's part of [M.

Cole's] view, as well, in terns of why it

shoul d be

may" . (I'ndisc.--coughing) still to have our basic
| aw declare the inportance of subsistence to who we

are as a state, | think is really inportant.

Number 1077

REPRESENTATI VE FATE nentioned testinony that the Departnent of
the Interior would have to sign off on regulations or statutes

that flesh out any constitutional anmendnent.

He characterized

ANILCA as a stopgap and offered his understanding that the
federal courts would have final jurisdiction. He asked:

Did it ever conme up in your conversation

at all

that perhaps a constitutional anendnent wasn't needed,
that you could do this ... by statute law, providing
in that statute law that you had |anguage that said
that perhaps, for exanple, that the Departnent of
Interior would have either concurrence or oversight on

these statutes, recognizing that one | egisl
hold the other one hostage, but you still

ature can't
woul d have

all these protections, including Ilanguage in the

statute itself. Was this ever di scussed?
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ATTORNEY GENERAL BOTELHO answer ed:

As you have fornmulated it, the answer is no. ' m not
sure that it could be achieved in any event. ... The
conundrum is this: The state does not get to nanage
on federal lands if it doesn't have a l|law of :
general applicability that provides for the rural
priority, but the Alaska Suprene Court says,
"Legi slature, under the current constitution you don't
have the authority to enact just such a law" And so

there isn't a paradigm | see that would bring us
to that unitary managenent by | egislation alone. And
that really was ... the effort that Governor H ckel
undertook, and [M. Cole] was part of an intense
effort in Governor Hickel's first year ... to try and
see if there was a solution for it of a constitutiona
amendnent. And ... a lot of good was done that really
has been the basis for a lot that has foll owed. But
we're unable to find an answer.

Number 1260
MR. COLE sai d:

| think the answer to your question is "no" because

the McDowell case said that we couldn't do it. ... But
beyond that, ... we tried sonme innovative other view
and approaches, but we sort of, | think, at the end
concluded that they were just too conplicated and just
woul dn' t

Nunber 1306

CO CHAI R SCALZI conmented that his experience with federa
is very limted, but said:

During the IFQ [individual fishery quota] debate that
we went through, | was one of the people that signed
on as a friend of the state. And when we were sued
because of the alliance against IFQ and took it all
the way through the federal courts. And the hali but
Act is one of those Acts that you talk about that's
very simlar to ANILCA in that it provided, in 1923,
initially, federal sovereignty over halibut in our
wat ers. And even though we becane a state and we have
a three-mile limt of state jurisdiction and control,

| aw
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the halibut Act of 1923, and then reauthorized in
1953, | think, superseded that. So | found out that
there's two things that ... we can't regulate in the
state of Alaska in our waters, and one is halibut and
the other's fur seals, and it was because of those two
federal Acts that kind of go hand-in-hand wth what
we' re tal king about here.

CO CHAIR SCALZI and CO CHAIR MASEK thanked Attorney General
Botelho and M. Cole for their participation. [ End of
di scussi on of subsistence issues, including HIR 41.]

ADJ QURNVENT

There being no further business before the commttee, the House
Resources Standing Committee neeting was adjourned at 7:25 p.m
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