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HOUSE JO NT RESCOLUTI ON NO. 29
Proposing an anendnent to the Constitution of the State of
Al aska relating to subsistence uses of fish and wildlife.

- HEARD AND HELD

HOUSE JO NT RESCOLUTI ON NO. 4

Proposi ng anendnents to the Constitution of the State of Al aska
authorizing a priority for subsistence users of replenishable
natural resources; and providing for an effective date.

- HEARD AND HELD

HOUSE BI LL NO. 14

"An Act relating to subsistence use of fish and ganme, to fish
and ganme advisory commttees, and to permts for historic or
traditional wuses of fish and gane and harvest practices;
anending the definition of 'domicile for purposes of the Fish
and Gane Code; and providing for an effective date.™

- HEARD AND HELD

HOUSE JO NT RESOLUTI ON NO. 11
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Proposi ng anendnents to the Constitution of the State of Al aska
relating to subsistence use of wild food resources and to the
harvest of fish and wildlife.

- SCHEDULED BUT NOT HEARD
PREVI QUS ACTI ON
BILL: HIR 29

SHORT TI TLE: CONST AM SUBSI STENCE FI SH NG AND HUNTI NG
SPONSOR( S): REPRESENTATI VE( S) DYSON

Jrn-Date Jr n- Page Action
01/ 14/ 02 1946 (H) PREFI LE RELEASED 1/ 4/ 02
01/ 14/ 02 1946 (H READ THE FI RST TI ME -
REFERRALS
01/ 14/ 02 1946 (H) RES, JUD, FIN
01/ 14/ 02 1946 (H REFERRED TO RESOURCES
03/ 27/ 02 (H) RES AT 1: 00 PM CAPI TOL 124
03/ 27/ 02 (H -- Meeting Postponed to
4/ 5/ 02 --
04/ 05/ 02 (H) RES AT 1: 00 PM CAPI TOL 124
04/ 05/ 02 (H Schedul ed But Not Heard
04/ 05/ 02 (H) M NUTE( RES)
04/ 19/ 02 (H) RES AT 1:45 PM CAPI TOL 124
BILL: HIR 4

SHORT TI TLE: CONST. AM SUBSI STENCE USERS
SPONSOR(S) : REPRESENTATI VE( S) DAVI ES

Jrn-Date Jrn- Page Action
01/ 08/ 01 0019 (H) PREFI LE RELEASED 12/ 29/ 00
01/ 08/ 01 0019 (H READ THE FI RST TI ME -
REFERRALS
01/ 08/ 01 0019 (H) RES, JUD, FIN
01/ 08/ 01 0019 (H REFERRED TO RESOURCES
03/ 27/ 02 (H) RES AT 1: 00 PM CAPI TOL 124
03/ 27/ 02 (H -- Meeting Postponed to
4/ 5/ 02 --
04/ 05/ 02 (H) RES AT 1: 00 PM CAPI TOL 124
04/ 05/ 02 (H Schedul ed But Not Heard
04/ 05/ 02 (H M NUTE( RES)
04/ 19/ 02 (H) RES AT 1:45 PM CAPI TOL 124
BILL: HB 14

SHORT TI TLE: SUBSI STENCE USE OF FI SH AND GAME
SPONSCR( S) : REPRESENTATI VE( S) DAVI ES
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Jrn-Date Jr n- Page Action

01/ 08/ 01 0027 (H) PREFI LE RELEASED 12/ 29/ 00
01/ 08/ 01 0027 (H) READ THE FI RST TI ME -
REFERRALS
01/ 08/ 01 0027 (H) RES, JUD, FIN
01/ 08/ 01 0027 (H) REFERRED TO RESOURCES
03/ 27/ 02 (H) RES AT 1: 00 PM CAPI TOL 124
03/ 27/ 02 (H -- Meeting Postponed to
4/ 5/ 02 --
04/ 05/ 02 (H) RES AT 1: 00 PM CAPI TOL 124
04/ 05/ 02 (H Schedul ed But Not Heard
04/ 19/ 02 (H) RES AT 1:45 PM CAPI TOL 124

W TNESS REG STER

REPRESENTATI VE FRED DYSON

Al aska State Legislature

Capi tol Building, Room 104

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified as sponsor of HIR 29.

EDWARD FURMAN

P. O Box 1791

Cordova, Alaska 99574

POSI TI ON STATEMENT: Testified in opposition to HIR 29.

GARY CHARLES PATTON

P. O. Box 873436

Wasilla, Al aska 99687

POSI TI ON  STATEMENT: Testified on HIR 29; opposed any
| egi sl ative Acts or anything else that should interfere with the
excl usi ve econom ¢ zone west of the Copper River to Icy Bay.

DON VESTLUND

P. O Box 7883

Ket chi kan, Al aska 99901

POSI TION  STATEMENT: Testified on HIR  29; expressed
di sappointnent in the renoval of the section relating to the
availability of alternative food resources.

DI CK Bl SHOP, Lobbyist for

Al aska Qut door Council (AQCQC)

1555 Gus’s Gind

Fai r banks, Al aska 99707

POSI TI ON STATEMENT: Testified on HIR 29; said AOCC had no fornal
position on HIJR 29 but urged the conmmttee to take action that
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denonstrates that subsistence uses of fish and ganme for personal
and fam |y consunption are provided for under the Constitution
of the State of Al aska.

DENNY WEATHERS

P.O Box 1791

Cordova, Alaska 99574

POSI TI ON STATEMENT: Testified on HIR 29; opposed |egislation
that will take away the urban use of subsistence.

DALE BONDURANT

Al aska Constitutional Legal Defense Fund

31864 Mbonshi ne Drive

Sol dot na, Al aska 99669

POSI TI ON STATEMENT: Testified briefly on HIR 29, noting that
the Alaska Constitutional Legal Defense Fund currently has a
suit in court with the federal governnent.

DELI SE CALCOTE

P. 0. Box 1105

Chi ckal oon, Al aska 99674

POSI TI ON STATEMENT: Testified in opposition to HIR 29; cl ained
[ Alaska Natives] didn't get to vote for statehood, ANCSA, or
ANI LCA, and suggested [HIR 29] is an attenpt for everybody to
think that [Al aska Natives] are having their rights represented.

MARY BI SHOP

1555 Gus’s Gind

Fai r banks, Al aska 99707

PCSI TI ON STATEMENT: Testified on HIR 29; submitted alternative
| anguage she said she believed was identical in neaning, but
easier to read and underst and.

REPRESENTATI VE JOHN DAVI ES

Al aska State Legislature

Capi tol Building, Room 415

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified as sponsor of HIJIR 4 and HB 14.

ACTI ON NARRATI VE

TAPE 02-33, SIDE A
Number 0001

CO- CHAIR BEVERLY MASEK called the House Resources Standing

Committee neeting to order at 2:01 p.m Represent ati ves Fate,
G een, Chenault, Stevens, Scalzi, and Masek were present at the
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call to order. Representatives MQ@ire, Kapsner, and Kerttula
arrived as the neeting was in progress.

HIR 29- CONST AM SUBSI STENCE FI SHI NG AND HUNTI NG

[ Contains testinony on HIR 11, HIR 4, HB 14, and SCR 25]

CO CHAI R MASEK announced that the first order of business would
be HOUSE JO NT RESOLUTI ON NO. 29, "Proposing an anmendnent to the
Constitution of the State of Alaska relating to subsistence uses
of fish and wildlife."

Number 0056

COCHAIR MASEK told the commttee that due to scheduling,
testinmony would be limted to approximtely one mnute. She
al so recognized that Representative Davies was present during
t he neeti ng.

Nunmber 0165

REPRESENTATI VE FRED DYSON, Al aska State Legislature, sponsor,
testified. He said:

Two or three years ago, ... Mark Hanley said, "... I'm
very concerned about all the subsistence solutions
that are presently being discussed, because they do
not protect nost or nany Al askans from their conmunity
becom ng urban under the federal definition." He
rightly pointed out that D llingham Bethel, and
Barrow ... are in danger of becomng urban, and
therefore disqualified. He said, "I'm not interested
in a solution that doesn't protect those folks and
their subsistence usage."” That got ne thinking about,
How do we put that in our ... subsistence solution?

[ Former Governor] Jay Hamond has ... [said] a
solution for us on the subsistence issue is one that
gives the priority to the people in the area, the so-
called |local, as opposed to rural, solution. The bill
is before you, and we're ... into several iterations
of it. The bill that is before you - we've
acconpl i shed both of these - protects conmunities from
an arbitrary classification as "urban" under federal
law, and it institutes proximty and direct use for

livelihood as the criteria for who gets the
priority on use of the resource during the times when
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there is not enough of the resource to go around for
all users. It is nmy hope that if we put it in our
constitution, that [in] tinmes of shortage, real
subsistence is the highest and best wuse of the
resource and trunps all others.

Nunber 0426

REPRESENTATI VE GREEN noved to adopt CSHIR 29, version 22-
LS1100\ O, Uternmohle, 4/6/02, as the working docunent before the
comittee. There being no objection, CSHIR 29, Version O was
before the committee.

Number 0480
REPRESENTATI VE DYSON conti nued:

If this were to becone part of our constitution, we
establish that in tinmes of shortage the highest and
best use is for subsistence for |Ilivelihood, and

the folks who get the first priority ... are the ones
that live closest. ... So, you'll notice ... [Section
1, subsecti on (b)] C anti ci pates t hat t he
| egislature will pass laws ... addressing how that
happens; ... it's the lawful use, and it also ... puts
in the constitution the sustained yield principle of
managenent . | have talked with a nunber of folks
around the state; ... when we marched on the
subsi stence march in Anchorage, ... | passed it around
to several of ny Native |eader friends, and everyone
of them said, "Yeah, that'll work"; ... tw who have
sat in this body said, "That's just real close to what
the Hickel task force canme up with.” | think it has
real nerits.

Nunmber 0558
REPRESENTATI VE DYSON conti nued:

There will be ... three categories of criticisns. :
It doesn't answer the rural preference in Title VIII
of ANILCA [Al aska National Interest Lands Conservation
Act]. There's a body of thought that says that the
Secretary of the Interior could certify the proximty
to the resource neets the intent and the spirit of the
word "rural” in Title VIII. Now, by the tine we get
to Special Session, | hope to have opinions both from
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one of our attorneys here and from the Departnent of
[the] Interior, and |'ve asked, for that, ... what are
the possibilities of that happening, because
that's a key question that we've got to get answered.
If we've got a chance, | think this is one of the
better solutions that's on the table, if it could be
certified as neeting the intent and spirit of Title
VIl of AN LCA

The other concern ... is that once you put it in the
constitution, ... subsistence use in an area trunps
all others. Then there's the worry by commerci al
fishermen - like |'ve been for the last 25 years -

that that mght be interpreted that until the |ast
person who subsistence fishes at the end of the |ast
creek that feeds the system that produces sal non [gets

the opportunity to catch fish], ... all comercial
interests will be shut down. The fishery 1've been
involved [in] ... only lasts about three weeks; 50
percent of the fish will go through in about three or
four tides, ... and if the fishery is shut down,
waiting for the last subsistence user on the |ast
creek, ... the opportunity to harvest wll be gone
(indisc.). | think the nanagers ... have gotten quite
good at it, and wth our help ... any needed

| egislation can take <care of them but it's a
| egitimate concern.

Nunmber 0762
REPRESENTATI VE DYSON conti nued:

I"m hoping that ny friends in AFN [Al aska Federation

of Natives] and other groups will be able to say, "You
know, this is what we wanted; we always wanted
subsi stence ...." | think this neets that criteria

because it protects Native and other subsistence
hunters and fishermen from getting arbitrarily
disqualified because their community gets too big,
like Dillingham Barrow, or Bethel. It also protects
- it's a major concern of mne - the folks who are in
the urban areas, who are very legitimately involved in
subsi stence hunting and fishing, and the wvery
delightful people that |1've represented for 12 years
now, the Eklutna's. Under the Babbitt-Know es-Cinton
solution, they can't fish in their own fish canp,
where the evidence is they've been for at least a
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1,000 years, and | would argue probably at |east 3,500
years. So, | hope it ... has a chance at neeting the
requirenents of ANLCA, it gives a great deal nore
protection for rural residents, and does not preclude

people who Ilive near wurban areas or [are]
participating in a legitimte subsistence activities.
Thank you.
Nunmber 0866

REPRESENTATI VE GREEN nentioned that past admnistrations were
opposed to solutions that required "easing up" of the
interpretation of ANILCA. Referring to [Section 1, subsections]
(a) and (b), he expressed concerns about the Ilega
interpretations of those subsections. Those subsections, he
suggested, could be interpreted to nean that subsistence would
be the highest and best use. He remarked, "That | can't handl e;
that obviously goes against the intent of our constitution.”
Representative Green brought attention to a change in subsection
(b) relating to the availability of alternative food
[resources], and suggested the change was good. Expressing
concerns about proximty, he said, "Constituents that live in ny
town are not going to be part of that subsistence issue, even
though if we go back to traditional use, they would"; he also

suggested that constituents in Anchorage - including Natives -
"fail in both of these."
Nunmber 1032

REPRESENTATI VE DYSON r enmar ked:

No matter what we do, including doing nothing, we have
the problem of, if we get a court decision that says
anytine we have season and bag limts, you're in, .
de facto, the default position of having not enough
for all beneficial users, we won't decide that; ny
guess is that'll be a court decision ...

REPRESENTATI VE GREEN, referring to proximty, said, "If you live
there and there's a shortage, ... before outsiders or others
conme in, you should have the right to it."

Nunber 1147

REPRESENTATI VE DYSON r emar ked:
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Subsistence ... is doing it near where you live.

Most of Alaska's aboriginal people went ... to fish
canp in the sumer, and if caribou changed their
mgration pattern, they'd go ... where they were at,
not where they weren't at. And that all makes sense,
and I'mopen - if there's a way to fix that - |'m open
toit; ... I"'mjust reluctant to go very far down the
road of this all being decided based on what you have
been doi ng.

REPRESENTATI VE DYSON nentioned a friend of his who had changed
his lifestyle to raise his children in a subsistence |ifestyle.
He remarked, "It doesn't allow sonebody to nmke a conscious
change about how they're going to do it," and he suggested that
he didn't want people in those circunstances to be precluded.

Number 1306

EDWARD FURMAN testified via teleconference [his testinony was
read by the LI O noderator] as follows:

How are the nenbers of Congress, and Senators, and
state legislators - fromthe President to the attorney
general ' s of fice, supposed to uphol d t he
constitutional rights when they don't even know the
constitution thensel ves?

MR. FURMAN stated, "And this is the way | feel, ... and 1've
heard the cry - | hear you're knocking but you can't conme in."
Number 1467

GARY CHARLES PATTON testified via teleconference. |Indicating he
is a nenber of the Katalla Nation, he remarked:

Qur territory stretches ... from the Copper R ver to
lcy Bay out to Mddleton Island; we're going to ..
enter a petition of facts onto the table here for all
eyes to see. W are opposed to any |egislative Acts,
or anything else, that should interfere with our
exclusive econom c zone west of the Copper River to
lcy Bay, and we'd like to lay this petition of facts

on the table here today. W'l have an affidavit
that's a proof of clains; we'll have a synopsis
containing the major thesis of this Katalla/Tlingit
mul tiple-issue conplaint, a bill of particulars with a
conclusion, and there wll be an attached conplaint
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addendum that will go wth this. The managenent under
the regine, currently, has done a terrible job; it has
allowed our resources to fall into the hands of
sonebody el se. This land, these waters - these are
for our needs; | have no problem with people who live
here, but | have a problem with the resource fate
[ being put] into the hands of sonebody el se. They' ve
done a terrible job of m smanagenent.

Nunber 1618

DON WESTLUND testified via teleconference. He said he was
di sappoi nted that Representative Dyson had renpved the portion
of the bill relating to the availability of the alternative food
sour ces. He remarked, "If you have a run of sockeye sal nons

that don't meke it up the river that year, but you have an
adequate anount of <chuns or pinks or silvers going up the
stream why should you not be satisfied with that alternative

food source to the residents?" He continued, "The state's
constitution is one thing, and we still haven't proven that it
needs to be changed." M. Westland suggested that wuntil the

matter goes to court, he didn't see [the bill] as a worthwhile
alternative.

Number 1718

DI CK Bl SHOP, Lobbyist for Alaska Qutdoor Council (AQC) ,
testified via teleconference He suggested that the |egislature
had the opportunity to take the lead on the subsistence issue.
The best alternative for the l|egislature, he suggested, is to
take action that clearly denonstrates that subsistence uses of
fish and gane for personal and famly consunption are provided
for under the Alaska constitution wthout resorting to
discrimnatory criteria. M. Bishop said the legislature could
help with ANLCA anendnments that he believes are needed to
renove the taint of discrimnation, ensure sound managenent, and
restore Alaska's wequal footing wth other states in the
managenent of its fish, wildlife, and waters. He suggested that
if by conformng to ANLCA none of those goals can be
acconpl i shed, then of the proposed constitutional anendnents on
subsi stence, the only ones that would allow this to happen under
their terms are HIR 11 and HIR 29.

MR. BISHOP said AOC hasn't taken a formal position on the
proposed CS for HIR 29 [Version O, but is very encouraged by
Representative Dyson's efforts to find a fair and clearly stated
approach to providing for a subsistence priority. He suggested
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there were several elenents that would need to be included in
| anguage [being considered], and [HIR] 29 covers a lot of them
The standard, he continued, should be the sanme for any Al askan
who wi shes to qualify for priority use; allocations to priority
use should be activated by a resource shortage, not just by the
exi stence of regulations; and the priority should only apply to
fish and gane. The [priority] should go to Al askans whose self-
sufficiency is linked to the uses of fish and ganme. He said the

| egi slature shouldn't be tenpted by the illusion that if a
discrimnatory rural-priority anendnment is approved, then the
conflict will end. It won't, he said; it'll get worse.

Nunber 1866

CO- CHAIR SCALZI, referring to proximty of the [population],
asked M. Bishop if he supported that section of the bill

MR BISHOP remnded the commttee that AOC had not taken a

formal position on the bill. He remarked, "If you conbi ne that
element with other elenents, then you aren't leaving it open to
sinply a rural priority, and that, | think, provides sone

| atitude for a nore rational approach.”

Nunber 1919

DENNY WEATHERS testified via tel econference. Noting that she
had provided the commttee with witten testinony on HIR 29, HIR
11, HIR 4, and HB 14, she remarked:

After viewing all three House resolutions and bills, |

find that | nust oppose all four. Both Representative
Dyson and Davies' plans will take away the urban use
of subsistence, ... which is wong. | am a 27-year
rural resident. The Al askan people are the owners of

the state's resources, not the governnent; Al askan
people include both rural and urban dwellers. I
t hought Al aska's constitution, the one that you took
an oath to protect, basically stated that ... the
natural resources of Alaska are to be nanaged as a
public trust; ... the public should have the broadest
possi ble access to the use of the state's natural
resources; ... nost inportant, managenent of renewabl e
resources nust be on the basis of a sustained yield.
Let's not amend the constitution; let's defend it.

It is time to tell the [federal governnent] to pack up
and get out. Al aska is supposed to be a sovereign
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state, according to the Al aska Statehood Act, approved
on July 7, 1958, and signed by the President, January
3, 1959. | would like to see nore bills like SCR 25,
relating to the public trust for fish and wildlife in
Al aska. This is what Al aska needs, |egislators that
put Al aska first and forenost. Thank you for the
opportunity to testify, and | also appreciate the fact
that M. Dyson and M. Davies are trying to do
sonething, but |I would really like you to uphold the
constitution first; are there any questions?

Nunber 2051

DALE BONDURANT, Al aska Constitutional Legal Def ense  Fund,
testified briefly via tel econference. He said, "W have a suit
in court with the federal governnment over this,” and noted that
he was submitting additional [witten] testinony.

Nunmber 2085

DELI SE CALCOTE testified via teleconference, noting that her
nother's [famly originated] from Afognak Island near Kodiak
I sl and, and her grandfather [originally came] from an area south
of Naknek. She said she noved to the Cook Inlet area in 1969

had worked on the Exxon Valdez oil spill, and is part of the
class of 700 subsistence-damaged claimants that has still not
been paid. She noted that she had worked for Chickal oon

[ Native] Village, the Cook Inlet Marine Mammal Council, and the
Cook Inlet Treaty Tribe, which she said had been working on the

beluga [whale] issue with tribes in the area. Ms. Calcote
remar ked:
W have all this information, and [have Dbeen]

gathering information on damages that are occurring
here in the Cook Inlet, and on the fishing, and the

limtations of subsistence fishing; ... being in |aw,
you have to go all the way back to do the research of
where all this Jlaw cane from . | ooki ng at
constitutional law, ... this Article XlI, Section 12
the State of Alaska, its enployees and agencies still
have no codes and ordnances behind that. W have
never given up. ... W didn't get to vote for

statehood, and if P.L. [Public Law] 280 was attached
to it, there was a little provision section that said
that we all should ve voted in every village, and had
it certified by Secretary of [the] Interior - that
never happened.
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Number 2173
MS. CALCOTE conti nued:

If we had the Indian citizenship rights of the 1920s,
then why didn't we get to vote for it, and why was
[there] that Ilittle provision that we had to vote,
have to speak English, and wite English in order to
vote for [the] constitution? W didn't get to vote
for ANCSA [Alaska Native Cdains Settlenment Act],
ANILCA, and to dimnish us ... as ... an ethnic
mnority in our own |and. | don't want to even see
any kind of a vote on the constitution, because for us
to even go and vote at this time, when we didn't get
to vote for it in the first place, is just a sham and
an attenpt for everybody to think that we really are
havi ng our rights represented. We have international
rights; we have never ever given up; we have never
voted, and |I don't want to see one Alaska Native vote
for this.

Nunber 2246

MARY BI SHOP testified via teleconference, noting that she would
submt alternative |anguage for HIR 29. She said she believed
[the alternative |anguage] was identical in meaning, but was
easier to read and understand, and she suggested it was really
critical in a constitutional anmendnent. She recommended using
the term "depl eted resource”, which she said makes it clear that
the shortage is not due to regulations. Ms. Bi shop suggested
that subsistence is a holy word and remarked, "Governnent cannot
deci de who holds which values or who belongs to which religion

and no governnent can tell a person whether he or she is a
subsi stence user." These are personal identities, she said,
often strongly held, often poorly defined, and in the case of
subsi stence, with nultiple definitions. She remarked that it is
"the state, the [federal governnent], and everyone's separate
personal definition."

M5. BI SHOP asked, if Katie John noved to Fairbanks, whether the
federal government could logically tell her that she was no
| onger a subsistence user. She said she has spent 25 years
listening to and participating in the subsistence debate, and
she has cone to sone conclusions, which she would offer in the
hope that it can help resolve or at |east nove "us" toward sone
better wunderstanding of one another, and a possible solution.
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Ms. Bishop remarked, "I think HIR 29 is a nove toward that
because it recognizes that subsistence is sonething that all of
us can do, but that "priority' is not, and | think that's what
we have to recognize." She continued, "Subsistence is a holy
word, priority use is not"; she noted that she would submt the
remai nder of her testinony in witing.

Number 2409

CO CHAIR SCALZI turned attention to Section 1, subsection (b),
and suggested anending the section for clarity by adding the
word "resource" to the word "popul ati on".

REPRESENTATI VE DYSON said the bill was technically accurate in
the way that it's witten, but was confusing to read. He said
he thought about adding the phrase "fish and gane" before

"popul ation”, and remarked, "This bill does not talk about
gat hering, and we thought about that, and we didn't want to get
into the logging issue particularly.” He suggested that it is
fish and gane where the issues are, and remarked, "It is not ny
sense that we need to ... protect berry gathering, which really
conmes to mind in the sane way, first of all because those things
are not subject to nanagenent.” Representative Dyson remarked,

"One of the folks that called in and testified didn't like the
fact that [in Version O we had taken out the phrase
["availability to alternative food resources”]; what we were
t hi nking when we took that out was access to grocery stores.”
He said the thought was not about the fish and ganme popul ation

but about people not being disqualified because they live too
close to [a village].

Nunber 2539

REPRESENTATI VE McGUI RE offered a conceptual anmendnent [Anendnment
1], inserting the I|anguage "fish and gane" before the word
"popul ation” on lines 7-10 and 13-16.

Nunber 2581

CO CHAIR MASEK asked if there was any objection to [Amendnent
1] . There being no objection, she announced that Anendnent 1
was adopt ed.
Number 2590

REPRESENTATI VE KAPSNER poi nted out that for consistency |line 13
shoul d be changed, because it referred to "fish or wildlife".
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REPRESENTATI VE DYSON said, "It already says fish and wldlife
and probably we ought to ... nmake it consistent and nmake it fish
and wildlife all the way through.™

CO- CHAIR MASEK again asked if there was any objection to
[ Amrendnent 1]. There being no objection, it was so ordered.

Nunmber 2638

COCHAIR MASEK indicated HIR 29 would be held for further
consi derati on.

Number 2690

REPRESENTATI VE DYSON, sponsor, w thdrew his request to have HIR
11 heard by the commttee. He explained:

This was ny first attenpt, and | believe that what you
have just heard HIR 29 supersedes the need for this.
If there's some wording in here that strengthens the
case, |1'd be open to it, naybe as a subsequent
discussion, ... but ... I wthdraw my request for you
to hear HIR 11

HIR 4- CONST. AM SUBSI STENCE USERS
HB 14- SUBSI STENCE USE OF FI SH AND GAME

[ Cont ai ns di scussion of HIR 29]

CO CHAI R MASEK announced that the next order of business would
be HOUSE JO NT RESOLUTION NO. 4, "Proposing anendnents to the
Constitution of the State of Alaska authorizing a priority for
subsi stence wusers of replenishable natural resources; and
providing for an effective date,” and HB 14, "An Act relating to
subsi stence use of fish and gane, to fish and gane advisory
commttees, and to permts for historic or traditional uses of
fish and ganme and harvest practices; anending the definition of
"domcile" for purposes of the Fish and Gane Code; and providing
for an effective date.”

Nunmber 2746
REPRESENTATI VE JOHN DAVIES, Al aska State Legislature, sponsor,

testified. Noting that HIR 4 and HB 14 are conpanion
| egi slation, he said he appreciated the fact that the commttee
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was hearing [HIR 4, HB 14] and Representative Dyson's bills

si mul t aneousl y. He remarked, "I think that [Representative
Dyson] and | are trying to get to the sanme place, but we're
comng from opposite sides ... of a very inportant line in the

sand that's been drawn relative to anending our constitution.”
He continued, "And | think Representative Dyson's assunption is
that we can get to the point where we want to be wthout
anending the constitution in a way that's consistent with the

present version of ANLCA [Alaska National Interest Lands
Conservation Act]." Representative Davies said his assunption
was the opposite: he didn't think [the objective was

attainable] w thout anending the constitution to be consistent
wi th ANI LCA.

Nunber 2801

REPRESENTATI VE DAVIES suggested that despite sone significant
but relatively small differences, he and Representative Dyson
[ had the sane objective]. Representative Davies said he called
his general proposition the "dotted |ine proposal," because he
has |listened to the debates and the concerns about the solutions
being characterized as "zip code biology" - an enphasis on
people's zip codes and places of residence. He said he was
trying to blur the distinctions that are in those zip code
lines, areas that are rural-versus-urban or areas that are
subsi st ence- ver sus- nonsubsi st ence. Representati ve Davi es
expressed concerns about people living in renote areas such as
Bet hel that may be classified as urban in the future, and people
living in areas «classified as wurban, such as Eklutna and

Fai r banks, who |ive a subsistence |ifestyle. He remarked, "I'm
trying to, within the constraints that we find ourselves in, get
to a place where nost of us agree we want to go." He continued,
"I start off, then, with the presunption that for a variety of
political, ... legal, and historical reasons, it is not
practical to change ANILCA." Representative Davies indicated it

was his goal to amend the constitution as mninmally as possible
in obtaining the objective. He indicated HIR 4 doesn't contain
the word "rural”; instead, it refers to place of residence.

REPRESENTATI VE DAVIES called attention to Section 19, which read
[original punctuation provided]:

The legislature may, consistent with the sustained
yield principle, provide a priority for subsistence
users in the taking of fish and wildlife and other
repl eni shable natural resources based on place of
resi dence, dependence on repl eni shabl e nat ur a
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resources for subsistence uses, or customary and
traditional use of replenishable natural resources for
subsi st ence uses.

REPRESENTATI VE DAVIES reiterated that the bill does not contain

the word "rural"” and said, "That's why you'll see Steve Wite's
[ Assistant Attorney General, Departnent of Law] opinion in
there, that maybe this could get us there.” He continued, "It's
true: this by itself doesn't get us there; you have to enact a
statute that's also consistent with this, ... so it's permssive
in that sense. ... This constitutional amendnent does not
require us to be consistent with ANLCA " He continued, "It
only allows us to be consistent with AN LCA " Representati ve

Davies reiterated that he wants to amend the constitution as
mnimally as possible to allow [the state] to eventually cone
into conpliance, but also [obtain the objective].

CO CHAIR MASEK nentioned that HIR 4 was "tied in" with HB 14.
Nunber 2977

REPRESENTATI VE DAVI ES said he thought it was necessary to draft
HB 14 at the sane tine as HIR 4 to denonstrate that a statutory

framewor k could be constructed that woul d be consi stent.

TAPE 02-33, SIDE B
Number 2989

REPRESENTATI VE GREEN r enar ked:

Have you and Steve [Wiite] talked about |line 8, where
it tal ks about users rather than uses, and would this

then be contrary to ... Section 4 of Article VIII,
where it tal ks about uses? The reason | bring that up
is, "users" was a real sticking point when we went

through this battle about three years ago.

REPRESENTATI VE DAVIES said he hadn't had discussion on that
point with M. Wite, but from his point of view "we" have to
remai n consistent with AN LCA.

REPRESENTATI VE GREEN remarked, "So, ... then, we would think
that perhaps there mght be yet another change to that where we
use "uses". I think in the other section you'd probably go to
"users", then, ... so there's not a conflict."
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REPRESENTATI VE DAVIES said if it could be shown that one or the
other is preferable to sonebody and it works, then he'd be happy
with that.

REPRESENTATI VE GREEN asked whether he cared as long as it was
consi stent.

REPRESENTATI VE DAVIES replied that he didn't care and eventually
[the statutory | anguage] woul d have to be consistent.

Number 2902

REPRESENTATI VE DAVI ES turned attention to HB 14 and sai d:

What it ... says is ... subsistence is ... the primry
use. Then it has this sort of onion skin approach to
it, and it backs off; when ... there's plenty of gane
and there's no ... shortages. The dotted line thing
says ... if you're in rural Al aska and your area's
classified as subsi st ence ar eas, t hen you

automatically have a subsistence preference, but if
you live in a nonsubsistence area or a rural area, you
can apply for one based on sone of these criteria that
the boards of fish and gane would establish under this
constitutional anmendnent. So, ... it's as close as |
can cone to providing a subsistence preference for

everybody, but be consistent with ANILCA;, that's

what I'mtrying to do there. Then, | also take a | ook
at the situation of shortages ... versus ... plentiful
suppl y.

When fish and gane are plentiful, any subsistence user
anywhere in the state can hunt subsistence anywhere in

the state under ny statute, so it's wde open. As
[fish and] gane becones nore ... restricted, ... the
restrictions on your bill - you hunt and fish as a
subsi stence user - get [tighter]. C It's
conpl i cat ed. There's a whole long string of
circunstances, but it eventually narrows down to this
idea of locality - subsistence users whose ... life
really depends on that stock [or population] in their
back yard.
Number 2808
REPRESENTATI VE DAVIES renmarked, "It starts off very broad

and it noves down to a preference that's based on this idea of
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| ocality." He said a lot of the concepts that Representative
Dyson tal ked about are, in a sense, incorporated in "what |I'm
tal ki ng about here.”

Number 2782

CO- CHAIR SCALZI referred to a portion of the sponsor statenent,
which read in part, "allow the Legislature to provide a priority
for subsistence users of fish, wildlife, and other replenishable
natural resources on state |and, based on place of residence,
dependence upon, or customary and traditional wuses of the

repl eni shabl e resources.” He asked if that meant that a person
may live in an urban area. He pointed out that that was a
distinction between Representative Dyson's bill and [HB 14].

Co-Chair Scalzi referred to residency and asked who would
determne eligibility [for a subsistence priority].

REPRESENTATI VE DAVI ES answered, "The boards."

CO CHAIR SCALZI asked if the criteria would al so be devel oped by
t he boards.

REPRESENTATI VE DAVI ES responded, "Correct."
Nunber 2737

REPRESENTATI VE CGREEN sai d:

| brought up the fact that any restriction ... - the
sanme problem of Representative Dyson's bill - that
says anytinme there's a bag limt, then this is in
effect, because there is a restriction, ... so if
there's a bag |imt, you are in a restricted zone.

So, this is what we'd be living with, unless they
renmoved any kind of bag |imt, and we know that's not
goi ng to happen.

REPRESENTATI VE DAVIES said this scheme will not satisfy those
peopl e who don't want to have a subsistence preference in place
all the tinme, because this would be in place all the tinme; the
nature of the preference would change given the relative
pl entitude of [fish] and gane.

Nunmber 2689

REPRESENTATI VE GREEN responded, "That's nmy concern,” and
remar ked:
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A few years ago, ... sonme of the people on the
[commttee weren't here], and this was one of the big

sticking points, ... anytinme you inpose this, then ..

you've got a problem What Representative Davies
tal ks about is ... on the very close edge to doing it,
because when we were doing it ourselves, before the
Katie John [lawsuit] triggered this, ... [the Al aska
Departnent of] Fish and Gane did it very simlar to
that. The bill that | brought out a few years ago was
predicated on that same general idea, that those
people closest to the area, that live on that, should
have first priority, ... and it shouldn't be comng in

whet her you're Native or anything else; you shouldn't
be comng into that area at the jeopardy of those
peopl e. | think everybody in the state agrees wth
that, and it was working wonderfully by [ADF&F; then
we ran afoul of the Secretary of the Interior and the
i nsi stence on [conplying with] ANILCA ...

REPRESENTATI VE GREEN conti nued:

So, ... can we get Secretary [of the Interior] Norton
to look at this? |If we can't change AN LCA, can we
change ... the interpretation a little bit? If so,
then maybe we can work ... a deal like this wthout
changi ng our constitution. When the governor dropped
the Katie John suit after the 9th Circuit Court of
Appeals had ruled, ... in the expansion period, rather
than the ... tinme allotted to it, that forbade the

| egi slature from comng in, because they said we
hadn't filed tinmely. The concern | have is that unti
we go to the ... Suprene Court, we're constantly going
to have this kind of a problem

W can get close, but we can't get there, because
there are sone of us who feel that if we give our
standing position in the state constitution, then

when sonme fisherman or sone other person can show
damage, and is wlling to take it through the steps
that we had gone through on Katie John - got right to
the door of the Suprenme Court and lost it - until
we're ready to do that, and the Suprene Court accepts
it, drops the hamrer and [says] this is the |law of the

land - you now will live with it, and all of us wll
say ... good, better, and different ... we have to
live wunder that - until that happens, |I'm afraid
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little nuances like this are going to be a sticking
poi nt, because there really isn't anything new here
that we haven't already gone through, and that's ny
pr obl em

Nunber 2537

REPRESENTATI VE DAVIES replied that he disagreed that it was the
Secretary of the Interior [Bruce Babbitt] that caused that

I Ssue. I nstead, he said, it was the MDowell case [which was
heard by the Alaska] Supreme Court that said [Al aska' s] |aw was
i nconsistent with its constitution. He remarked, "The problem
is, ... we have a federal law that's under ... treaties that we
have with aboriginal [people].” Representative Davies remarked,
"My reading of history and ny reading of the current politics in
the nation is different [from yours, and that's ... why ny
presentation here was saying that | think that we're going to
have to anmend our constitution to be, in sonme way, consistent
with AN LCA " He continued, "I don't believe that, in any
substantive way, ... the politics of the land will allow us to
change that, and so if you concur on that, ... then I think that

this is the best approach.”
Nunmber 2470
REPRESENTATI VE DAVI ES r enmar ked:

There are people that are concerned about the equal
access clause in our constitution, and I amtoo. This
does not repeal the equal [access] clause, even though
sone people think that it's tantanount to doing that;

it does not; it's still there. W had those laws in
place - | believe that 99.99 percent of the tine, you
would not, ... in practice, be able to see one whit of

difference in the way people would l|ive under that
constitutional anmendment than they did before with our
previous interpretation of it.

So, it's a question of, do you want to ... insist on
that last hundredth of percent of principle, and
suffer the consequences that we're suffering now with
federal nanagenent, or do you want to swallow your

pride just a little, ... [and] anmend the constitution
in the mniml. | submt that this is the mninmal
possible way to do it and still be able to be
consistent with [AN LCA]. This is not nandatory

| anguage; many of the Alaska Native folks want
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mandat ory | anguage now. | asked the bill drafter to
take the previous status quo prior to [the] MDowel |
[case], and draft the m ninmum possible change to be

consistent with the new reality. That's what | think
this is; ... it's obviously a conpromse; it's not
going to be what you want in your preference, and it's
not, ... probably, what ny friends at the Al aska
Federation of Natives want in there. Il think it is a
conprom se that could get us there, and ... the vast
majority of the tinme ... you wouldn't be able to tell
the difference between having that constitution
anendnent or not. The equal access clause would be

paranmount, and it would be the |aw of the | and.
Nunmber 2387

REPRESENTATI VE GREEN r enmar ked:

My concern is, as we were told before, if you're
| ooking at the Yukon [River] and we had this enacted,
would we still have potential problens noving up the

Yukon [River], where there could be a subsistence
priority granted over a downstreanmer who didn't have
that priority, and then back to a priority, and then

back to a nonpriority. I'"'m sure you' ve seen that
possible ... coral snake approach going up the Yukon
[River], and |I'm concerned that reasonable people, we
don't have a problem .... It's the unreasonable
people that |'m concerned about .... There is that
potential, and where it is there are going to be

unscrupul ous |awers who'll say yes, here's an
opportunity to create a lot of problens, ... and so
that's ny concern. The unintended consequences of

that one-hundredth of a percent or whatever that
nunber m ght be.

Number 2309

REPRESENTATIVE DAVIES said the bill provided a significant
anount of deference to the boards of fish and gane. He
remar ked:

My personal belief is, whenever we have a chance to
get prinmacy, that we ought to go for it, and | think
that it's those people that live here and nmake their
hones here, ... who have their mnd set as Al askans

are going to be the ones that are best able to nake
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t hose [choices]. | think that if we have the

Al aska boards of fish and gane setting the rules, that
situation, that coral snake issue that you're

tal king about, while it could be a sticky thing, and

it probably wll [be], there wll be difficult
decisions to be made about ... possible shortages;
you're going to have to anticipate those, but | think
our boards will be able to do that.

REPRESENTATI VE GREEN conment ed:

| would certainly concur with that, if left to their
own devices; if they weren't hanmstrung in certain ways
or ... didn't have the fear that ... here cones a
sticky point litigation, | agree, | think we've proven
it. Wen we becane a state, we said ... we can
establish a fish and ganme [department] that wll

restore the salnon runs. I  nmean, the federa

government just about did us in, and we did, we built
those things up way beyond anybody's expectation. I
don't think anybody in 1959 dreanmed that you'd have
the escapenent and the returns that we've had in the
past through [ADF&G . They' ve done a wonderful job
and | support that 100 percent; if they could do it

wi t hout encunbrances, |1'd be all in favor of it. But
when ... litigation cones, I'"'m thinking we've got to
be able to have a place to stand; otherwise, we'll be
at the will of the federal governnent

Nunber 2198

REPRESENTATIVE MGUJ RE thanked Representative Davies for
tackling a problem she referred to as very conplex, and said
it's been a travesty to watch people, who would otherw se be

friends, becone enemes over this issue. She remarked, "It's
taken away so nuch time and energy that people could be using in
other areas.” She turned attention to Section 4, which read:

(c) The Board of Fisheries and the Board of Gane may
adopt regulations providing for the issuance and
expiration of subsistence permts for areas, villages,
comunities, groups, or individuals as needed for
aut hori zi ng, regul ati ng, and nonitoring t he
subsi stence harvest of fish and gane. [ THE BQARDS
SHALL ADOPT THESE REGULATIONS WHEN THE SUBSI STENCE
PREFERENCE REQUIRES A REDUCTION IN THE HARVEST OF A
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FISH STOCK OR GAME POPULATION BY NONSUBSI STENCE
USERS. |

REPRESENTATI VE McGUI RE asked, "What was the wisdom in requiring
the Board of Fisheries and the Board of Gane to elimnate their
requi renents that they already have, that says that wll provide
a subsistence permt when the subsistence preference requires a
reduction of harvest by nonsubsistence users?” She said in
giving those people who need the resource the nost the ability
to access it, there is still a responsibility to manage the
resources w sely and see how they relate to other uses.

Number 2108

REPRESENTATI VE DAVIES replied that the point isn't to elimnate
subsi stence permts. Instead, he said, the |anguage that he was
replacing it with is much nore general and is inclusive of nost
of that; the key change - a sticking point - requires that the
regul ations are only in effect when there's a shortage. He

said, in his view, to be consistent with ANILCA the regul ations
have to be in place consistently; what he is trying to do is
have the regulations in place all the tine but have their effect
[ be broadened].

REPRESENTATIVE MGU RE, referring to Representative Davies

notion of trying to do the least amount to try to solve the
constitutional problem asked if he believed that allow ng the
board to continue to issue those permts, even when it isn't a

tinme of short age, woul d in sone  way under m ne t he
"constitutional part of it." She asked if that was a "giving"
poi nt .

REPRESENTATI VE DAVI ES remarked, "I don't think you could do it
W thout doing that, ... and that's why | ...think that's ... one
of the sticking points that we get to; ... ny finesse of that is
to have the regulation in place all the tine, but to have its
effect differ ... depending on the plentiful ness of gane."

Number 2063

REPRESENTATIVE MGU RE, referring to Representative Dyson's
bill, said he talks a |ot about consunption, and that a key
el ement of [the objective] is the ability of people to put food
on their table. She said it is a valid concern, and it's nore
valid in places where people can't get to a grocery store;
however, there are also people in the [Anchorage] district that
are subsistence users. She said she was supportive of the idea

HOUSE RES COW TTEE - 24- April 19, 2002



of establishing regulations that would allow them to prove

customary traditional use; she suggested people in her
nei ghborhood [in  Anchorage] would be able to do it.
Representative MQuire expressed concern that consunption was
not nentioned in Representative Davies' bill and asked, "So, how
do you envision the part about being able to use subsistence to
make noney," and whether the earning limt was $5,000. She

asked Representative Davies if he viewed subsistence as a
consunptive issue or viewed it as such that a user could profit
in order to [purchase] different types of food; she asked how
the bill addressed that issue.

REPRESENTATI VE DAVIES remarked, "That specific issue,
nostly, is ducked in this bill." He offered his view that,
fundanent al | y, there is a significant difference between
subsi stence and the cash econony; his idea of subsistence is
people using fish and ganme for their own and their famlies'
nutrition. He pointed out that the word "nutritional" was
included in the |anguage of the bill, and referred to HB 14,
page 4 [line 15]:

A subsistence area is an area or community where
dependence on fish and gane for nutritional and other
subsi stence uses is a principal characteristic of the
econony, culture, and way of Ilife of the area or
comunity.

REPRESENTATI VE DAVIES, referring to page 4, Iline 23, said
[ paragraphs] 1-13 were factors that the board can consider in
"making those kinds of determnations.” He remarked, "Not
because | don't want to nmake the decision nyself but because |
think it's best nmade by the boards, ... wth the advice of the
regi onal advisory councils, ... to nmake those determ nations.”
Representative Davies said he thought there were sone issues
wth the way ganme was shared in Native communities. He
remarked, "And to a nore limted extent, barter, and an even
nore limted extent, actually, sale, that are customary and
traditional and ought to be honored, but they ought to be
limted significantly."

Number 1852

REPRESENTATI VE McGUI RE said she shared that sane philosophica
val ue, and remarked, "I have repeatedly stated, | want to work
toward a solution on subsistence, but to preserve those basic,
basic goals.” She continued, "There is also a distinction
between barter and then the actual cash sale, and those things
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can be worked out; ... | think that [ADF&S could probably spend
sone tinme working out how that is." Representative MGQuire
referring to Canadian subsistence, expressed concern that the
sale of skins and fish has had a resulting negative effect on
the resource. She remarked, "I think in doing this, we're
trying to preserve the ability to have a subsistence way of life
and put food on your table, but we also have to keep in mnd, |
think, that we have an obligation to nake sure that the resource
itself is managed w sely."

REPRESENTATI VE DAVIES, in response to Representative MQire,
sai d subsistence use in general is only few percent of the total
[ anbunt of fish taken annually].

REPRESENTATI VE McGUIRE replied, "And that's what | want to keep

it at. | just don't want it to get to a point where it becones
a ... comrercial neans.”
Nunber 1753

REPRESENTATI VE KERTTULA asked if urban residents who customarily
and traditionally rely on subsistence [receive] a type of
priority, and whether the wurban subsistence priority would
di m nish the rural subsistence priority in tinmes of shortage.

REPRESENTATI VE DAVIES said in [extrenme shortage situations] the
| ocal rural subsistence will [have priority]. He remarked, "You
have to get to that point eventually or you won't be consistent
with ANILCA. ... | think that's going to be so rare that you'll
hardly ever see it."

REPRESENTATI VE GREEN remarked, "I think you' re absolutely right,
with the exception of trying to nanage this from the other

side of the M ssissipp

Number 1658

CO-CHAIR MASEK indicated HIR 4 and HB 14 would be held for
further consideration.

ADJ OQURNMVENT

There being no further business before the commttee, the House
Resources Standing Committee neeting was adjourned at 3:15 p.m
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