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W TNESS REG STER

RON SOMERVI LLE, Consul t ant

to the House and Senate Majority

Al aska State Legislature

Capi tol Buil ding

Juneau, Al aska 99801-1182

POSI TI ON  STATEMENT: Testified on HB 266 on behalf of
Representative Porter, sponsor.

ROD ARNO

Al aska Qutdoor Council (AQCC)

P. O Box 1410

Wasilla, Al aska 99687

POSI TI ON STATEMENT: Testified in support of HB 266; testified
in support of intent of 3d SSHB 178 and passing it out of
conmittee.

GORDY W LLI AMS, Legislative Liaison

O fice of the Conm ssioner

Al aska Departnent of Fish and Gane

P. O. Box 25526

Juneau, Al aska 99802-5526

POSI TI ON STATEMENT: Expressed serious concerns about provisions
of 3d SSHB 178; answered questi ons.

MATT ROBUS, Deputy Director

Division of WIldlife Conservation

Al aska Departnent of Fish and Gane

P. O. Box 25526

Juneau, Al aska 99802-5526

POSI TI ON STATEMENT:  Answered questions relating to 3d SSHB 178;
testified that a general, flexible, sustainable-yield approach
woul d be preferable.

VI C VAN BALLENBERGHE

8941 W nchester Street

Anchor age, Al aska 99507

POSI TI ON STATEMENT: As wildlife biologist, expressed concerns
about 3d SSHB 178; cautioned against trying to nmanage for
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maxi mum sustained yield and suggested the bill mght work
counter to the goal of producing wldlife abundance.

M CHAEL PURVI ANCE

P. O, Box 1656

Delta Junction, Al aska 99737

POSI TI ON STATEMENT: During hearing on 3d SSHB 178, provided a
farmer's perspective on danage caused by npose and other
ani mal s.

JOEL BENNETT

Def enders of Wldlife

(No address provi ded)

Juneau, Al aska

POSI TI ON STATEMENT: Testified in opposition to 3d SSHB 178.

JUDY OHMER, Staff

to Representative Pete Kott

Al aska State Legislature

Capi tol Building, Room

Juneau, Al aska 99801

POSI TI ON STATEMENT: Presented HIJIR 48 on behalf of the House
Rul es Standing Conm ttee.

STEVE BORELL, Executive Director

Al aska M ners Associ ation, Incorporated

3305 Arctic, Nunber 202

Anchor age, Al aska 99503

POSI TI ON STATEMENT: Testified in support of HIR 48.

SANDRA SI NGER, Realty Services Section

D vision of Mning, Land and Water

Department of Natural Resources (DNR)

550 West 7th Avenue, Suite 1050A

Anchor age, Al aska 99501

POSI TI ON STATEMENT: Testified in support of HIR 48.

ACTI ON NARRATI VE

TAPE 02-26, SIDE A
Number 0001

CO- CHAIR BEVERLY MASEK called the House Resources Standing
Commttee neeting to order at 1:15 p.m Represent ati ves Masek,
Fate, Stevens, and Scalzi were present at the call to order.
Representatives Kapsner, Kerttula, and MQire arrived as the
meeting was in progress.
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HB 266- FED/ STATE NAVI GABLE WATERS COWM SSI ON

CO CHAI R MASEK announced the first order of business, HOUSE BILL
NO. 266, "An Act establishing and relating to the Joint Federa
and State Navigable Waters Comm ssion for Al aska; and providing
for an effective date.™ [In packets was a proposed commttee
substitute (CS), version 22-LS0966\C, Cook, 3/27/02.]

Nunmber 0108

RON SOMERVI LLE, Consultant to the House and Senate Majority,
Al aska State Legislature, speaking on behalf of Representative
Porter, sponsor of HB 266, noted that he'd discussed the bill at
length at the [April 1] hearing; he highlighted materials
addressed during that hearing. He told nenbers that since
statehood in 1959, the state has had considerable problens
getting title to the approximately 60 mllion acres of subnerged
lands it received at statehood under the equal footing doctrine
and the Subnerged Lands Act. First, he said, the Quiet Title
Act is "kind of schizophrenic" in that the state can give a 180-
day notice, as required by law, to quiet title, but if the
federal governnent doesn't actively assert its interest, the
courts have ruled that the courts no |onger have jurisdiction.

He added, "You can't sue the federal governnent unless they
agree to it, so you can't quiet title." He offered an exanple
and referred to his testinony at the previous hearing. Not i ng

that the other difficulty is the navigability criteria, he said:

Even though there have been several court cases that
the state has won, we've essentially outlined what the
criteria are for navigability established by the

courts. And one case that probably is the paranount
one is the Gulkana case, which ... was decided in
1987, appealed, and later affirmed by the 9th Crcuit
Court [of Appeals] in 1989. So the criteria
[thensel ves have] been very difficult to get a handle
on, in order to force some sort of  criteria
determ nation by BLM [Bureau of Land Managenent], in

particul ar, and/or the courts.

The other thing is, BLM surveys that have been
conducted up 'til 1983 were not consistent with their
own manuals, so a lot of land ... was conveyed in
title, particularly to corporations, which ... |eaves
acloud ... on the title because they didn't use their
own manual surveying instructions. In other words,
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[for] lakes less than 50 acres and streans |ess than
3 chains - 198 feet - they should have done a
navigability determ nation; they did not.

So the inplication was, when they conveyed sone of the
lands to the corporations, that the ... subnerged
| ands bel onged to the corporation, when, in fact, the
state has clained that many of them are navigable and
thus, if they were navigable at the tinme of statehood,
they, in essence, ... belong to the state. So [for]
any |land conveyed prior to 1983 that doesn't fit the
@Qul kana decision and criteria, in essence, there's a
cloud on the title.

Nunber 0472
MR. SOVERVI LLE conti nued:

To illustrate the problem the state had submtted
about 200 rivers to the federal governnent, gave 180-
day notice that they intend to quiet title under the
Quiet Title Act. And then taking three rivers - or
the Kandik, the Nation, and the Black [Rivers] - out
of ... those 200, they filed a lawsuit and [tried] to
force the federal governnent ... to release the title,
in essence, of the three rivers, again, the purpose
being to establish sone precedent, if you wll, in
establishing navigability.

Nine years later - and a mllion dollars, federal and
state nmoney - two of the rivers, we quieted title to
them because the federal governnent had asserted an

i nterest. And we can prove that in court, so we
quieted the title on the Kandik [River] and the Nation
[ River]. The Black River, the federal governnent was
successful in convincing the court it didn't have
jurisdiction, [and so] they couldn't quiet title to
it. And so ... for two rivers, it took us nine years
and a mllion dollars. If you consider the fact
[that] we have 22,000 rivers and a mllion |akes, the
rivers alone, it'll take us 99,000 years to resolve
our navigability and title issues. That nay be an
overexaggeration, but that's the rate at which we're
doing it.

Wiy do we need title? Because if the state wishes to
utilize the subnmerged lands in any way, such as
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| easing for gravel, oil and gas, or whatever - if you
wish to manage it - the jurisdictional aspects that go
wi th managing the water ... colum [are] involved when
you own title to subnerged | ands.

This particular proposal ... 1is designed for one
purpose, ... to try to create a cooperative federal-
state comm ssion to sit down and identify those rivers
whi ch are navigable and those which are nonnavi gabl e.
And those you don't agree [about], you have to fight
out in court - and then with the idea that working
with the Secretary of Interior and Congress, and
possi bly even comng back to the legislature, if it's
necessary, to certify which rivers are navigable and
whi ch are nonnavigable. And this particular group has
no authority, in essence, to declare them it just has
the purpose [of] sitting down and saying, "W agree
that these rivers neet the GQlkana criteria for

navigability; these clearly are nonnavigable,” and
devel op t hose t wo lists. That way, t he
recormmendations will go from the body - the federal
and state body - to the Secretary [of the Interior],
through Congress, and to the legislature for further
action.

Number 0699

REPRESENTATI VE STEVENS asked M. Sonerville whether he was
confortable with the fiscal note, and what the $250, 000 covers.

MR. SOMERVI LLE answered that the fiscal note is a guess. The
last time the federal-state |and-use planning conm ssion was in

exi stence, in 1979, "it was about ... $670,000 ahead," he said,
indicating it costs nore today to do things [because of
inflation]. He added that the federal-state |and use planning
commission created in the Alaska Native Clains Settlenent Act
(ANCSA) had a nuch broader agenda: it was looking at all Iand

and water wuses; at the subsistence issues; and at "a wde
variety of things related to the potential wthdrawal of 80
mllion acres, which was in the |law, which ended up being a 120-

mllion-acre w thdrawal at 1980. " He indicated bot h
Representative Porter and Senator Halford had said this is a CIP
[ capital i npr ovenent project], and he remarked that the
| egi slature can add noney to it if ... "it's doing a good job
and there's need for additional funds." He added:
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So it certainly will probably get us through the first
year. But you don't look at a whole, big staffing,
for instance, for a two-year project. You' re talking
about wusing DNR [Departnent of Natural Resources]
staff, [Al aska Departnment of] Fish and Gane staff,
Department of Transportation [& Public Facilities],
[and] DEC [Departnent of Environnental Conservation]

in the state - and ... [U. S Departnment  of]
Agriculture [and U S. Departnent of the] Interior, in
particular, in the federal agencies - to provide the

background information that is already on the records;
you can al ready nmake that deci sion.

Number 0853

ROD ARNO, Al aska Qutdoor Council (AOCC), told nenbers he would
reiterate from the last hearing on [HB] 266. He said, "CQur
menbership in the [AOCC] depends on these waterways for access
for hunting, for fishing - for recreation. So we do support
passage of this legislation and hope that the state, then, can
receive title to as many of the public waterways as possible."

CO CHAI R MASEK asked whet her anyone else wished to testify; she
t hen cl osed public testinony.

Nunmber 0945

CO CHAIR SCALZI noved to report HB 266 [version 22-LS0966\C,
Cook, 3/27/02] out of conmttee with individual recomendations
and the acconpanying fiscal note. He spoke in favor of
resolving the subnmerged lands issue in an expedited manner in
order to avoid becomng further and further detached from the
original guidelines for determning "navigable water and the
| ands beneath it." He al so expressed support for the attached
fiscal note as described by M. Sonerville.

CO CHAI R MASEK enphasized the inportance of the legislation in
order to get this comm ssion up and working, but expressed hope
that it wouldn't require nore resources [than in the fiscal
not e] .

Nunmber 1034

CO CHAI R MASEK r equested adoption of the proposed CS.

REPRESENTATI VE FATE responded, "So noved."
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Nunber 1044

COCHAIR SCALZI renewed his notion to report [version 22-
LS0966\ C, Cook, 3/27/02] out of commttee wth individual
reconmendations and the attached fiscal note. There being no
obj ection, CSHB 266(RES) was noved out of the House Resources
Standi ng Conm ttee.

HB 178- MANAGVENT OF FI SH AND GAME

CO- CHAI R MASEK announced the next order of business, 3d SPONSOR
SUBSTI TUTE FOR HOUSE BILL NO 178, "An Act relating to the
powers and duties of the comm ssioner of fish and gane, the
Department of Fish and Ganme, and the Board of Gane, to taking
and use of certain gane aninmals, and to consideration of the
budget of the Departnent of Fish and Gane by the |egislature;
and providing for an effective date.”

Nunmber 1176

REPRESENTATI VE FATE, sponsor, explained that the bill provides
for a maxinmum sustained yield of game animals based on an
"historic high population,” which is clarified in the bill, and
it takes into account the habitat and the historic climates. It
mandat es active nanagenent of wildlife resources to conply with
the "maximum benefit clause”" of the state constitution, he

asserted, adding that the bill allows for not only "high human
harvest,” but also high gane populations, "increasing the
aesthetic value of having large nunbers of animals.” He said a

harvest goal is 15 percent to 33 percent of surplus animls,
which would be "identified from after calving and after the
survival rate of after calving."

REPRESENTATI VE FATE told nenbers the bill reconfirnms and
clarifies the duty of the comm ssioner and the board. One
change, he said, is that the statute says sonething to the

effect that it is the board's duty to nmanage, whereas he
believes it is the admnistration's duty to manage. Ther ef or e,
the bill uses the word "allocate" instead. Furthernore, the
bill renoves the ability to hire specific enforcenment officers,
but retains the right of the state troopers who have fish-and-
gane protection and enforcenent responsibility. Furthernore, it
retains the responsibility of the comm ssioner to deputize those
people in the Al aska Departnent of Fish and Gane (ADF&5 who are
in the field, and clarifies those people who are in the field
who have the ability to enforce gane |aws. He concluded, "In
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the main, this bill just sinply mandates active managenent of
fish and game with a priority for a goal of high human harvest."

Nunber 1467

REPRESENTATI VE FATE, in response to Representative Kerttula,
said the 15-t0-33 percent is in line with "other gane taking of
other states.” He added:

At the present tinme, ... the human harvest of gane is
so low that it's alnmost ... negligible, sonmewhere in
t he nei ghborhood of maybe 3 percent. And this is an
endeavor ... to not specify how much you have to take
- because nobody knows how nuch is going to be taken -
but at |east establish sonme kind of a goal which goes
along with the active nmanagenent for high yield, for

abundance of the game animal - as it says, the
harvest abl e surplus, which is usually considered after
the survivability of the ... calf population of that
particul ar year. So it's ... sinply designed to nake

that a goal of human harvest, rather than to try to
di ctate what that human harvest is going to be.

Number 1577

REPRESENTATI VE KERTTULA referred to Section 2, page 2,
[ paragraph] (1), with regard to the commi ssioner's powers. She
said, "I'mnot sure if that really changes what we have at this
point, but | was reading the |anguage together. Is ... your
goal to change how the conm ssioner is now allocating or not,
wi th that |anguage?"

REPRESENTATI VE FATE answered that one of the primary duties of
the Board of Gane is to nmake allocations. He added:

Wien | nentioned that before, there was, in several of
the duties enunerated in the original bill, one of
them was to nanage. W feel it's not the board's
responsibility to nmanage; it's the conm ssioner's and
his staff's responsibility to mnanage. That doesn't
change ... his responsibility. It's the board's
responsibility to help allocate those resources and,
of cour se, anong other things, to advise the
[ comm ssioner], as you see in the bill, of the other
duties of the board.
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REPRESENTATI VE KERTTULA clarified that she was asking about
managi ng for abundance for maximum sustained yield - how that
differs from what is done now, and how Representative Fate
envi si ons that working.

CO CHAI R MASEK noted that it is on page 2, lines 9-12.

Nunber 1679

REPRESENTATI VE FATE said there are many different ways; he

menti oned predator control and habitat enhancenent including

prescribed burns and "water habitat facilitation.” He added:
It's not our intent to dictate how this is done, but

to sinply say that active managenent is what wl|
enhance the population of the ganme. And another thing

in here, in ... talking with the departnent, we did
provide in here a caveat: for exanple, one of the
gane animals on the Alaska [Peninsulal] is a brown
bear; it's ... not an ungulate or a prey animl at
all. And so, in here we tried to nmake room for that,
and for permt draw ngs, for exanple, and ... special
seasons. W nmade reference to the ... musk ox, which

is a separate thing.

W've really tried to facilitate everything we can

think of. But as far as active and passive
managenent, there is a difference. Active managenent
manages for ... an historic high gane popul ation,
what ever that was, determned by ... records of the
Departnent of Fish and Gane. And ... the effort and
the goal is to manage for that. Passi ve managenent,
basically, is "let nature take its course,” and if
there's not a |ot of ganme out there, why, that's just
tough - don't do anything. ... So, there is a

di fference between active and passive gane managenent,
and we're advocating the active gane nmanagenent.

Number 1786

REPRESENTATI VE KAPSNER referred to Representative Fate's nention
of a 3-percent harvest rate that is alnost negligible. She
offered her understanding that it is the subsistence harvest,
rather than the overall harvest; she asked Gordy WIllianms of
ADF&G t o respond.

Number 1818
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GORDY W LLI AMS, Legislative Liaison, Ofice of the Comm ssioner
Al aska Departnent of Fish and Game, cane forward acconpani ed by
Matt Robus, whom he introduced.

CO CHAIR MASEK asked them to address Section 2, page 2, lines 9-
12.

Nunber 1841

MATT ROBUS, Deputy Director, Division of WIdlife Conservation
Al aska Departnent of Fish and Gane, responded:

The answer is that there is probably a different |evel
of harvest on every popul ation across the state. And
in sonme places the total har vest on ungul ate
popul ations may be in the neighborhood of 3 to 5
percent, but in other places it's as high as 10
percent on noose popul ations, for instance, and then
has a lot to do wth the capability of the land, the
situation with the habitat, [and] other factors such
as weather and predators and human denands on the
popul ati on.

And just as an exanple, when the Board of Ganme | ooked
at intensive-mnagenent popul ations to devel op harvest
and popul ation goals, they used 10 percent as kind of
the upper limt for npose populations, as a starting
point for developing sone of those ... nmanagenent
obj ectives, just because of all the different factors
that ungul ate popul ations have to face in this state.
So it's really not possible to say 3 percent across
the board or 5 percent across the board. It really
varies, depending on what species and what |ocation
you' re tal king about.

Nunber 1914
REPRESENTATI VE KAPSNER asked, "How do we currently eval uate how
the conm ssioner and the departnent [are] doing, and how would
this new system if inplenmented, be nmeasured?”
REPRESENTATI VE FATE answer ed:

First, ... in this state legislature, there's mssions

and neasures. This is one way we have, certainly, of
evaluating at least the efficiency as far as the
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dol I ars go. But | think the other way of evaluating

the efficiency and the managenent itself is ... by
the public itself. In those units where there's a
paucity of ganme animals of the kind that they're
trying to take -- and we've already seen that the
board will advise one nmethod of alleviating ... the
scarcity of those animals, and sonetinmes that's not
fol | oned. So ... what we're really trying to do here
is literally put in law what's basically (indisc.)
already in law, and certainly is in the constitution.
The neasurenent, as |'ve said, of those things wll

conme both fromthe statutes and fromthe public.
MR. ROBUS responded:

The performance neasures that Representative Fate
mentioned certainly are neasures, and we worked up
performance neasures that have to do with how many

permts the departnent issues ... for big-gane hunting
a year; how many surveys we fly, in order to show
whether or not we're getting ... adequate coverage
with our inventory operations; visitors to our

refuges; and that type of thing.

However, another nethod of feedback that we get is at
the Board of Gane neetings and tel ephone calls to our

of fices. It beconmes pretty clear when we're not
achieving what the public generally conceives of as
the proper way to manage popul ations. And | don't

know if you' ve ever been to a Board of Gane neeting
recently, but there's spirited discussion there about

the nmethod, ... our approach to nmanagenent, our
success or lack of success in getting to where the
public feels we ought to be. And then the nost

tangible result is, we get proposals from the public
at every Board of Gane neeting that are the avenue for
people to change the way that we manage wildlife. | f
it makes good sense and seens to be in the public
interest, then the Board of Gane can adopt those, and
off we go in a new managenent direction. So that's
the type of feedback we get in ternms of the success.

Nunber 2078

REPRESENTATI VE KERTTULA noted that the constitution requires
managenment for sustained yield, rather than maxi mum sustai ned
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yi el d. She asked whether there are any cases or anal yses that
tal k about abundance for maxi mum sustai ned yi el d.

MR ROBUS answer ed:

W believe that there is a difference. The sustained
yield pri nci pl e, as general ly stated in t he
constitution, gives us a lot of flexibility in how we
manage the bal ance between different types of aninals.
And, in fact, this is kind of testifying before our
testimony, but one of the problenms we see ... with the
bill is that it calls for naxi mum sustained yield of
all wildlife. And we're finding out that if you want
to maximze an wungulate population in a particular
place, ... we're not going for a maxi num sustained
yield of predator popul ations. In order to manage
your way through that, you'd probably want to depress
predator populations in some cases. So the l|ack of
flexibility in the language of this bill, as it
stands, is of great concern.

And the other thing is the liability of managing right
at the knife's edge of MSY [maxi num sustained vyield].
As 1've said before, there's a lot of very serious

uncontrol lable factors such as wnter snow |evels,
habitat conditions, things that are very difficult

to neasure. And if we push too far and think we're at
MSY and try to hold the population there, and we're
wong or we have bad luck in ternms of wnter
conditions or so forth, we <could be plunging a
popul ation into a situation that's very difficult to
recover from So a general, flexible, sustainable-
yi el d approach is preferable to us.

REPRESENTATI VE FATE r esponded:

Under the present situation, the determ nation of what
is sustained yield sonetines is at the |ower end of

what the people need out there. |If you describe it as
"maxi mum sustained yield,” vyou are telling the
Department of Fish and Gane that you want the nmaxi num
nunber ... of animals that habitat wll carry, and
that has an historic ... nunber of animals to back
that up; it's not just sonmething you' re grabbing out
of the sky. But if you just sinply say "sustained

yield,"” you could have five animals out there, and
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that will sustain it. So you're ... not describing
any boundaries, any paraneters. And it hasn't worked.

Nunber 2259

CO CHAIR SCALZI remarked that it has always been a good debate
with regard to sustained yield, nmaxinmum sustained yield, and
opti mum sustained vyield. He said, "Optinum sustained yield is
essentially subjective sustained vyield nmanagenent, i f I
understand it right." He offered his opinion that the
constitution says "sustained yield to the maxi num benefit of all
users." He also offered his opinion that it isn't as
probl ematic as the departnent believes it to be.

Nunber 2318

REPRESENTATI VE KAPSNER voi ced concern about trying to balance
the ungul ates versus the predators, because there is a natura
cycle that has fluctuations. After a cycle when the ungul ate
popul ation 1is depressed and there are nore predators, it
bal ances over tinme because the predators won't have a food
source, for exanple. She expressed concern about a public
outcry during a natural cycle, and the pointing of fingers at
t he managers for what is actually a natural phenonenon.

REPRESENTATI VE FATE recalled anecdotes from his wife's famly
about long-lasting cycles of over 40 vyears, and therefore
guestioned the idea of natural cycles that bal ance over tine.

Nunber 2419

MR. WLLIAMS infornmed the conmttee that ADF&G has sonme serious
concerns about provisions in the bill and potential effects.
For exanple, sone anbiguity mght lead to increased litigation
and confusion in fish and game nmanagenent. Noting that M.
Robus woul d speak about the game biology, M. WIIlians pointed
out that the bill speaks to fish and ganme in sone places. He

i nfornmed nenbers that Kevin Saxby from the Departnent of Law was
supposed to be online, but was also involved in another
comm ttee hearing and m ght not be avail abl e.

MR. WLLIAMS expressed appreciation for the sponsor's conments
on the [renoval of] "enforcenent agents"” in Section 1, which he
indicated had been a concern of the departnent because the
| egislative intent wasn't clear as to why that |anguage had been
renmoved. He expl ai ned:
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W think that it's very inportant that ... there's an
enforcenment presence in the field, by the nunber of
bi ol ogi sts and people that we have out, because we

have a fairly small nunber of fish and wldlife
protection officers that are enployed. So we
appreciate the intent that it's ... a clarification -

it's not to affect the current situation. Al of our
enforcenment agents go through training....

REPRESENTATI VE FATE r esponded:

To even further clarify, it says an enployee of the
departnment authorized by the conm ssioner that can be
deputized - a police officer of +the state, they
al ready have that - or any other person authorized by
the comm ssioner. So the comm ssioner can deputize
j ust about whoever he sees fit within that departnent,
as well ... as enforcenent officers through the
Department of Safety.

Nunber 2532

MR WLLIAVS referred to Section 1, page 2, lines 1-2, which
read, "(B) to achieve an abundance of fish and wldlife
resources sufficient to provide the nmaxi num sustained yield of
t hose resources;". He told nenbers it would be added to the
comm ssioner's duties, but pointed out that it speaks to all
fish and wildlife resources and would include predators, prey,
resident fish, and anadronous fish, for exanple, and would be
virtually inpossible to manage. There are conflicts, he said,
and sone of those resources aren't used much by humans.

MR WLLIAVMS turned attention to Section 2, noting that

paragraph (1) [page 2, beginning on Iline 9] renoves sone
| anguage about assisting the [U S.] Fish and WIldlife Service in
the enforcenment of federal |aws and regul ations. He said the

constitution provides for a l|evel of cooperation between the
state and federal governnments. He expl ai ned:

Practically, again, this nay not have a |lot of effect,
but we'd be interested, again, to nmake sure that it's
not the legislative intent that we can't participate
with the federal government on waterfow nmanagenent,

the Lacey Act -- there's various federal regulations
that we're involved with, and things that we don't
manage on the state |evel. And we think it's very
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inportant that the state is able to assist wth
that type of managenent.

Nunber 2628

MR. WLLIAM requested clarification about page 3, paragraph (7)
[ Section 2], which relates to public facilities and renbves
| anguage with regard to entering into cooperative agreenents.
He pointed out that the departnent does enter into cooperative
agreenents on things such as boat-launch ranps, for managenent

with the Departnment of Natural Resources. He advised the
commttee, "W would not want to have that ability to do that
removed. And we don't think that's the intent of the bill, but,
again, ... we're not sure."

MR  WLLIAVMS turned attention to paragraph (9) [Section 2,
page 3] and infornmed nenbers:

The Departnent of Law has told us this is a problem
It puts the boards of fish and gane, or the Board of
Ganme, into the fiscal matters of the departnent.
Currently, ... the boards of fish and ganme are both
prohibited from being involved in fiscal matters of
t he departnent. And by this paragraph assigning the
hi ghest priority to plans, prograns, and regul ations
adopted by the board, it's kind of a de facto entrance
into our ... fiscal nanagenent of the departnent. And
that's seen as a potential |egal problem

MR, WLLIAMS referred to Section 3, page 5, which adds a new
subsection saying that before entering into a cooperative
arrangenment with any entity for the managenment of fish and gane,
[the departnent] nust provide public notice and a reasonable
opportunity [to comment], and nust informthe presiding officers

[of each house of the |legislature]. He pointed out that
"cooperative arrangenent” isn't defined, and cautioned that
w t hout that, it would have to be read very broadly.

Highlighting ADF&G s indeterminate fiscal note for this
| egi sl ati on, he expl ai ned:

We enter into contracts. W enter into agreenents

to receive federal funds in a lot of areas. Ve
contract with an airline service to do gane surveys -
all those kind of things. And ... the Departnent of

Law says those would all be cooperative arrangenents.
If we had to publicly notice each and every one of
those and take out ads in newspapers and everything,
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we could see a relatively enornous fiscal note. So we
don't exactly know what, again, the intent is there,

but if we had to conply with this as witten, we
woul d have a very extensive fiscal note.

Nunber 2755

MR. WLLIAMS turned attention to Section 5, page 5, and pointed
out that it begins, "The Board of Gane, as it considers
necessary to allocate, protect, maintain, inprove, and extend

the gane resources of the state to achi eve abundance for maxi num
sustained vyield of gane and for other purposes, nay adopt
regulations [IT CONSIDERS ADVISABLE]...." Noting that the
phrase "it considers advisable” is in the current statute, he
explained that the departnment doesn't believe it is a good
change to put the word "necessary” in there. He explained:

The Board of Gane nmakes a |ot of decisions on what
they feel is advisable for good fish and gane
allocation in the state, whether it's restriction on a
particul ar type of weapon that can be used in an area
or a certain area next to a highway that mght be
cl osed for one type of (indisc.--coughing) or another.
Those may not be necessary to allocate, protect, and
maintain, but they are ... certainly advisable on
things that they're reacting to the public or to
agency i nput on.

Again, the Departnent of Law feels that they're often
defendi ng cases every year about the word "necessary,"”
where people go into court and say, ... "It wasn't
necessary that they had that regulation.” And that's
not a standard that we have to neet to defend those
cases. It's a regulation that was passed by the
board, that they felt was in the best interest of the
state. And we wouldn't like to see that jeopardi zed.

MR. WLLIAVMS addressed Section 6, [beginning on] page 6. He

informed nenbers, "Qur reading of this is, current intensive
gane nmanagenent is not restricted to areas where there's a
drawing permt." He explained that wusually the drawi ng hunts

and permits are in areas where the ganme population is relatively
heal t hy but the carrying capacity of the habitat and the size of
the resource aren't enough to neet all the demands. He
cautioned, "Restricting it to only areas where there's a draw ng
permt would be a significant restriction on the current
i ntensi ve gane managenent |aws that are on the books now. "
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Nunmber 2858

MR, WLLIAMS turned attention to Section 7 [page 7], noting that
he would ask M. Robus to correct him if necessary.
M. WIlliams noted that Section 7 renoves the |anguage, "or has
schedul ed for adoption at the next regularly schedul ed neeting
of the board regulations”, which is part of the intensive gane
managenment | aws. If a view is brought to the board, the board
can make sone decisions at a neeting with regard to the harvest
of that resource, although it wouldn't have a proposal before it
and wouldn't have given the public tinme to work wth the
department and board to «craft a balanced intensive gane
managenent program M. WIlIlians remarked:

Again, these are conplicated, [on a] case-by-case
basis, often wth wlves and bears and habitat
carrying capacity; indeed, this is the kind of thing
that needs study. So that's why | believe this was
put on the books, is that it's not possible, at a |ot
of these neetings, for the board to have the type of
proposal in front of them that the public knows about,
and to adopt that. So they could take sone
managenent actions to keep the population from being
further depressed, but w thout having adopted

a formal intensive gane nmanagenent program So if
this was to go forward this way, | think there's a
danger that the harvest of the population would
continue at a rate that further drives ... the

popul ati on down to a very |low |evel.

MR WLLIAVMS turned attention to Section 8, noting that it
speaks to historic high population |evels, which in Al aska were
reached during the end of territorial days and early statehood,
"when there was w despread poisoning, w despread aerial taking
of animals.” He said it isn't a sustainable population for many
of these resources or, to his belief, a politically acceptable
nmet hod of fish and game nanagenment in the current tines.

Nunmber 2956

CO CHAI R SCALZI pondered whether Section 8 could work in reverse
wWith regard to maxi mum sustained yield, resulting in never being
able to achieve those high levels. He said historic high levels
are often artificial, and achieving maximum sustained yield
woul d be difficult in certain [circunstances].
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TAPE 02-26, SIDE B
Number 2980

MR. WLLIAVS reiterated an earlier point that the bill applies
to both fish and gane in several instances.

MR. ROBUS enphasi zed sone points discussed by M. WIIians. He
referred to Section 6 and sai d:

Under the present I nt ensi ve- managenent law and
regul ati ons, the Board of Gane has identified ungul ate
popul ations around the state that qualify as being,
gquote, "inportant for high |evels of human consunptive
use, " unquote. Anytime the biological analysis of a
situation |leads the board to determ ne that intensive
managenent is needed for one of those popul ations,
they can and have gone ahead and inplenented intensive
managenent for those popul ati ons.

And the rewording proposed in the bill here would take
that away from nost of the areas where that's happened
and limt it only to areas for popul ations where we

have drawi ng hunts. And | can't think of an
i nt ensi ve- managenent situation where we have a draw ng
hunt, because by the tine you get to intensive
managenent, vyou're down into a limted registration
permt or a Tier | or a Tier Il permt, usually. So
this section ... would radically alter the intensive-
managenent program and |imt it to the type of

popul ati ons where intensive managenent really is not
called for or appropriate.

Number 2915
MR ROBUS turned attention to Section 7 and sai d:

The procedure that the Board of Ganme goes through at
their neetings is that for each area, they hear
proposals for wungulate populations first; then they
hear proposals for pr edat or popul ati ons. And
sonetimes it works out that they decide that we need
to restrict harvest on a noose population, say,
because it's not doing very well, and, by good
fortune, there may be a predator proposal later on in
that same neeting where they can actually take sone
i ntensi ve- managenent action and begin curing the
probl em right there.
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But it's much nore common not to have an appropriate

predator-rel ated proposal at that neeting. And so
the way this |law would be worded is that ... the board
woul d be prevented from taking restrictive action to
protect the population that's in trouble, because they
didn't have an appropriate proposal before them at
that neeting and they would not be given the slack
that's in the present law, which allows a proposal to
be circul ated before the public, conme back at the next
regularly scheduled neeting, and the board takes
action at that point to start, usually, increasing the
take of the predator.

The only way we would have to protect that npose
popul ati on under this wording would be to draw up an
energency order on it mdway through a season, when we
figure that enough is enough in ternms of harvest. And
we think it's nmuch preferable to retain the existing
| anguage that lets the board take action as soon as
possi ble wunder their public-notice procedures, but
allow them to take restrictive action if they really
think it needs to be done, because ... that type of
decision involves the public nuch nore than an
energency order that an area biologist or a director

puts into effect as an energency way ... to keep a
herd from being ... overharvested. So we ... don't
feel that this is, ... procedurally, a very good way

to proceed.
Number 2801

CO CHAI R SCALZI asked about energency orders (EGCs) for closures,
and whether M. Robus was testifying that EGs aren't the best
method to use for shutting down an opening when a critical
probl emis discovered.

MR. ROBUS replied:

Enmergency orders are certainly a valid and useful way
for our departnent to ... nodify or close off the
taking of a population when we discover that there's

no nore animals that can be taken ... with safety.
What | was trying to say here ... is that when the
Board of Game is hearing the biological evidence from
the departnent, Ilistening to public testinony, and
deci ding that harvest regulations need to be nodified,
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that's going on with a whole |lot of public input. And
the ... inplenentation of the intensive-nanagenent |aw
deserves that amount of public input. And if the
board, at that point, feels there needs to be
restriction, they should be allowed ... to nodify the
regul ations for that ... population right then if they
need to, and then pass the appropriate intensive-
managemnent regul ati on as soon as procedurally
possible, either at that neeting or at the next
meet i ng.

| didn't nean to say that ECs were not a valid way ...
of protecting a herd. But in the case where the Board
of Ganme can nmake a determination that a restriction

needs to happen, it would be nore appropriate, |
think, to do it through that process and |eave the
energency orders for situations where ... we find
t hrough surveys or through harvest reporting ... that
we cannot afford to take any nore animals in a given
hunt .

Number 2700

CO CHAIR SCALZI said he'd wanted to get on record that [ADF&G
still supports that nethodol ogy of managenent, rather than going
back to "federal -type managenent."

MR ROBUS affirmed that, adding that M. WIlianms had just
rem nded him of another difference. He explained, "The Board of
Game can tweak those seasons in any way that they feel 1is
appropri ate. An energency order basically is a 'light swtch
that we have to turn the season off at a given point. So it's a
| ess flexible way of managi ng a popul ation. ™

Nunber 2654

CO CHAIR SCALZI read from the state constitution, Article VIII
Section 2, which tal ks about the nmaxi mum benefit of the people.
He offered his view that the bill tries to nerge that concept
with the sustained yield principle [Article VIII, Section 4].
He asked M. Robus for his interpretation of the departnent's
stand on "nmaxi num benefit versus maxi mum sustained yield."

MR. ROBUS replied:

Not being a fisheries biologist, | don't have nuch
personal experience with the term "maxi num sustai ned
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yield," because that's not the way the departnent is

managed on the gane side of things. So |'m probably
not all that well qualified to answer your question
in detail.

My feeling, fromsitting at Board of Ganme neetings and
being in the departnent for a fair anount of tine, is
that we're always straining at trying to achieve the
maxi mum benefit to the people by adjusting the way

popul ations ... are nanaged and harvested. There's no
doubt that we've got difficulties. ... Qur resources
are limted. The state's huge. The productivity per
acre in this state is low conpared to ... alnopst

everywhere else on the continent, or at Ileast the
Lower 48. There are sone really tough challenges in
providing the maximum benefit, but that's where the
Board of Gane and the departnent are always aim ng
t owar ds.

This is getting a little away from your question, but
"Il point out that we have population and harvest
obj ectives established for every ungulate population
in the state - or every deer, caribou, and noose
population in the state - that has been found to be
inmportant for high levels of human consunptive use.
So we already have targets to aimat, and the Board of
Ganme is already working really hard to produce those
popul ation |levels and the harvest l|levels that go with

that, to the extent possible. So maxi mum benefit is
al ways going to be a goal out there in front of us
sonmewhere, but | think that's definitely where both

the board and the departnment aimtheir efforts.
Nunmber 2524

CO-CHAIR SCALZI asked, fisheries aside, whether M. Robus
beli eves maxi num sustained yield is or isn't consistent wth
maxi mum benefi t.

MR, ROBUS replied that he thinks this |anguage takes away sone
flexibility and places difficult, arbitrary standards. He added
his belief that "the maxinum benefit to the people” isn't
consistent wwth the |Ianguage in this bill

Nunber 2484
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REPRESENTATI VE FATE responded to points nade by the ADF&G
representatives. First, he said, "I don't think that we should
mandate the State of Al aska, through the comm ssioner, to assist
the federal government in enforcing federal laws on federal

land.” He also offered his belief that [the bill] doesn't take
away the ability of the conm ssioner to nake arrangenents wth
ot her entities and organization, and that it provi des
clarification in this regard, whereas he believes it was
arbitrary previously. Speaki ng of the conmm ssioner, he added

"That ability is still in place for him to nmake arrangenents

with any other entity that he so - really, basically - desires.™

REPRESENTATI VE FATE returned attention to Section 5, page 5,
subsection (a), line 27, and said:

When the Board of Gane needs a solution that they
think is necessary, they should articulate that
i mediacy to the commissioner, and ... if they feel
that's necessary, then they should articulate that; if
it's "advisable", then that could be m sconstrued by

the comm ssioner. And they may not take action if
it's only advisable. It doesn't disallow, certainly,
the board being advisors, because that, by nature, is
what it is.

Nunber 2354

REPRESENTATI VE FATE referred to page 6, [beginning at] line 28
[with regard to drawing permts]. He suggested perhaps the
wording isn't quite what was neant, and said:

If you look at that, | think it was stated that you
woul dn't have intensive [nanagenent] where you have a
drawi ng anyway, because if you have a drawing, it

inplies that there's plenty of game aninmals there, and
so why is there a need for intensive nanagenent? But

that's not really what it says here. ... Wuat it says,
basically, is if there is a ... necessity because of
the scarcity of gane animals, but where there is an
area where [a] drawing has taken place, | suppose
there's two things that could happen. By energency
order, you could just sinply stop it. But this is
saying that in those areas, ... then you should adopt

i nt ensi ve managenent to build up the popul ation, which
is the effort. And that precludes the nusk ox, which
conme under a different set of regulations. So ...
it's really ained at helping ... the Board of Game and
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the comm ssioner, where there [have] been draw ngs and

where there is now a scarcity of that gane ani nal
to institute the intensive-managenment program And
that's the neaning of that.

REPRESENTATI VE FATE offered to clear wup that [|anguage if
necessary. Turning attention to page 7, beginning at line 11,
he conveyed his belief that it is "generally needed because it
does clarify rather than neke arbitrary the taking of the
identified popul ati on species.”

Nunber 2175

REPRESENTATI VE FATE cal | ed t hese managenent goals for the taking
of animals, rather than dictating "that these wll happen,
because we know that often they won't.” He offered his
understanding from ADF&G records that "they can establish high
popul ati on records under different habitat scenarios.”" He said,

"It's up to themto do that; we're not dictating what that high
popul ation is going to be, but you can do that, and that's all

that we're attenpting here.” Noting that Section 8 says
"consistent with these high population |evels”, he renarked,
"These are goals, but consistent with the present-day maxi num
carrying capacity; we're not going to hang the anount of aninmals
that we're trying to establish as a goal on [an] historic high

but we wll marry that historic high to the capacity of the
habitat of the present tinme to carry those aninmals.”

[ Co-Chair Masek called upon Kevin Saxby of the Departnent of
Law, but was inforned via teleconference by Captain [Al] Cain of
the Departnent of Public Safety that M. Saxby was attending
anot her neeting; Captain Cain offered to answer questions.]

Number 2030

VI C VAN BALLENBERGHE testified via teleconference, noting that
he has about 35 vyears of professional wldlife biologist
experience, 28 of those in Al aska. Cautioning that the bill
m ght work counter to the goal of having abundant wldlife
popul ati ons, he said:

| think there are nunmerous problens with the bill, one
of which occurs at the bottom of page 7, Section 8,
the part that refers to historic high wildlife
popul ation goals that the board would establish.
There are biological problenms with that concept,

one fact being that these historic highs in Al aska
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were often reached in the 1960s following nore than a
decade of poisoning and shooting of predators by the
federal governnent. That resulted in the virtual
elimnation of predators, not only wolves, but drastic
reductions in bear populations, wolverines, carnivores
- all the things that ate that poison.

| think, as a society, the state of Al aska decided
when that poisoning program was over that we really
didn't want to go down that road again. |In fact, this
state has never used poison to reduce predators as a
matter of policy since statehood. And in order to get
back to those historic highs - in order to try to
reestablish them- it would virtually require the sane
kind of predator-control effort that occurred during
the federal program

Secondly, these highs resulted in habitat danmage, and
t hey obviously were not sustainable. Even if we could
return to those high population |levels, they are not
sustainable - they weren't sustainable originally, and
they' re not sustainabl e now.

Thirdly, habitat conditions since those highs have
changed over time, and we can no |onger support those
past highs in many, many areas, due in part to fire
suppression, which has resulted in much | ower carrying
capacities than we had during the 1960s. "' m not
aware of a single conpetent wildlife biologist that
woul d advise the legislature or the Departnent of Fish
and Gane to try to manage for historic high levels

And, in fact, establishing those levels, even ... if
we could get there, would run counter to the concept
of trying to provide maxi num sustained yields, because
those yields do not occur at high levels; they occur
at internediate levels ... of wildlife popul ations.

There are several good, real-world exanples that we
have good data on, including the Nelchina caribou herd
and the npbose popul ation on the Kenai Peninsula, that
if we had nore tinme, | would like to tell you about,
and perhaps we could do that later.

Number 1840
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MR VAN BALLENBERGHE turned attention to Section 1,

(B)

[ page 2], with regard to the concept of trying to get

conmmi ssi oner to nmanage at maxi num sustained yield. He said:

Again, |I'm not aware of a single wildlife agency in
Canada or the rest of the United States that, as a
matter of statute or regulation or public policy,
tries to manage deliberately for nmaxi num sustai ned
yield. And the reasons for that are good, and you've
heard sone of themtoday. | think M. Robus nentioned
that there's really no margin for error when you're
trying to manage for maxi mum sustained yield. You can
rapidly get into problens where popul ations crash as a
result of trying to do that, from ... weather and
other factors. There is no margin for error.

| think the Alaska State Constitution and all the
exi sting statutes to date scrupul ously avoi d
establishing maxi num sustained yield as a nanagenent
goal, because the recognition of these problens has
been around for years and vyears. And, in fact, I'm
not a fisheries biologist, but | understand that two
decades ago fisheries biologists decided that nmanagi ng
for maxi num sustai ned yield was too ri sky.

| think the costs are too high to determne the
bi ol ogi cal paranmeters necessary to nanage for maxinmum
sust ai ned vyi el d. And for that and other reasons, |
believe that incorporating that ... in legislation is
an unw se deci sion.

Nunber 1735

REPRESENTATI VE FATE asked M. Van Bal | enberghe what
definition is of maxi mum sustained yield.

MR. VAN BALLENBERGHE responded:

| think therein lies the problem listening to the

di scussion as it's gone on today so far. The term
"maxi num sustained yield" has a very specific
definition to biologists, and that definition is not
the definition that's found in this bill. ... The best
way to do this maybe is through an exanple. Let's say
that we have a ... noose population, and let's say

that noose popul ation contains 1,000 individual npose
at carrying capacity, okay? And carrying capacity,

subpar agr aph

t he

hi s

HOUSE RES COW TTEE -27- April 8, 2002



again, has a specific definition, and that's the point

where there is no room for human harvest: at
carrying capacity, a noose population produces just
enough calves to replace the adults that die, and if
you have a human harvest on top of that, the
popul ati on decli nes.

So ... let's assune that there's 1,000 npose at
carrying capacity in this popul ation. The point of
maxi num sustai ned yield for noose and cari bou and deer
and other wungulates is right about half - a little
nore than half, but let's say about half - of that
maxi mum carrying-capacity level; in this case, it

woul d be 500 ani mals. And that's the point at which
the maxi mum nunber of animals are available for

harvest for that popul ation. The animals are
reproduci ng at a nmaximum rate, and the maxi num nunber
are available for yield from that population. And

again, this has a very precise biological definition
that biologists ... would all agree on, and that
varies from ... the nore generic or | ayman' s

definition.

And ... in response to one other point that was raised
earlier, this is certainly nuch different from the
concept of maxinmum benefit [in the constitution].

REPRESENTATI VE FATE asked:
Then you would agree, it sounds like, that the highest

nunber of a population that can be renoved for human
use without reducing its ability to propagate woul d be

-- is that your -- 'cause that's basically what you' ve
sai d. In other words, if ... the highest nunber of
popul ation that can propagate isn't enough to sustain
human harvest, it's still the maxi mum sustai ned vyi el d,
correct?

MR. VAN BALLENBERGHE repl i ed:

No, Representative. There is only one point for any
given population in any one confined area. There's
only one point, one density of ani mal s, t hat
represents the maxi mum sustained yield. And ... as |
tried to illustrate, if ... the carrying capacity is,
say, 1,000 aninmals, that maxi num sustai ned-yield point
occurs pretty close to 500, and that's ... where the
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animals are |ow enough density where they' ve got
enough food to reproduce at nmaxinmum rates to produce
the maxi mum nunmber of young animals available for

har vest . And that's why there is virtually no room
for error. If you ... harvest just a small fraction
nore than that nunber, you put the population into a
decl i ne.

Number 1500

REPRESENTATI VE FATE responded:

Thank you. Basically, | think that that's what the
definition of sustained yield in this was - which
was al so | ooked at by other biologists - was basically

what you're saying. In other words, ... in this, the
maxi num sustained yield is sinply: if there's not
enough population ... to be sustained by a habitat at
the maximum level, and that maximum level is not
enough to sustain that population with hunting, wth
consunption, why, then, ... the maxinmm sustained
yield at that point sinply can't entertain any
har vesti ng. So ... that's what nmaxi nrum sustained

yield is, and this is basically what you're saying.

So, anyway, | have a couple of other points here -
habit at damage, and you nentioned habitat change. And
| thoroughly agree wth you. But, ... once again,
over a long period of tinme, when you look at the
history ... of the highest sustained yield, you wll
notice ... that not only the mgratory patterns - for
exanple, the caribou and even the noose - are changed,
but there's still a history. And that's what we're
getting at. There is still a history of what that
maxi mum anmount is, regardless of where they went or
how many there were. This is [an] ... historic note
here that we're looking at, as far as the historic
habitat, historic amount of animals, and this type of

t hi ng. So this isn't intended, once again, in this
bill, to dictate what the historic high yield is or
what the historic high population is. It's sinply a

footnote that you can determne that through the
history that is already on record.

Number 1330
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M CHAEL PURVI ANCE testified via teleconference. A farmer in
Delta Junction, he referred to Article 2, Nuisance and O her
Game [Section 11, page 8, of the bill], recounting how |arge
nunbers of noose, buffalo, and brown bears had converged on his
crops, causing extensive danage. M. Purviance said he is tired
of the excuse that wildlife lived there before him and that he
cannot afford a fence because the aninmals have destroyed the
crops that will allow himto earn enough to construct one. He
suggested the public doesn't care because it doesn't affect npst
people's ability to produce incone.

MR. PURVIANCE said it 1is tine for the state to accept
responsibility for damage done to crops [by wild animals] in the
state and on state agricultural |and. He proposed that the
comm ssioner of the Departnment of Natural Resources be included
in "the decision-naking process of farners' destroying aninals
to protect their crops,” that the comm ssioner should assess
crop damage by these animals, and that farners should be
conpensated for |osses on designated state agricultural |[|and.
He al so proposed that interest-free |oans be provided to farners
on state agricultural land in order to fence out these animals
and protect crops. Every year, he said, he sees thousands of
dollars being raked in for buffalo and noose permts to hunt
[near] Delta Junction, when farners there nust sustain the crops
and crop losses and nust feed those aninmals at their own
expense.

MR. PURVI ANCE, noting that he is a fornmer ADF&G enpl oyee and

federal ganme warden, said he doesn't take the killing of these
animals lightly; however, farmers cannot survive with the huge
yearly losses from these nuisance animals. He wurged the
commttee to rewite this section of law in order for farmers to
protect their land, way of |ife, and incone. He said he would
gladly grow his crops for these nuisance animals so |long as he
was being conpensated and could pay his |oans. In the

alternative, he suggested that farnmers who don't want to fence
shoul d be given a special farmtag such as is done in Mssouri,
"and they can either shoot the animal on their land or sell the
permt to soneone else as conpensation for crop |osses caused by
noose and gane."

COCHAIR MASEK asked that M. Purviance fax any witten
testinony to the conmttee.

Number 0931
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JOEL BENNETT, Defenders of WIldlife, testified in opposition to
3d SSHB 178, noting that Defenders of WIldlife is a national and
state group conposed of conservationists, hunters, and other
wldlife enthusiasts, and that he is a 32-year Al aska resident
and active hunter. He told nmenbers:

W oppose this bill because of several provisions
which we find to be particularly troublesone, having
to do wth the mandates and ... nunerical standards
that are inposed by sonme of the sections. And | just

woul d draw your attention primarily to the "sustained

yi el d"

| anguage, because [1n] numner abl e

di scussions and neetings over the decades, this
constitutional provision has been explored and never

changed. It's very clear in ... Article VIII of the
Al aska constitution that the sustained yield principle
is left - wthout the word "maxinnuni or any other
nodi fying word preceding it - in order to give the

departnment and the board the greatest anount of
flexibility in managenent.

We see a clear effort here, in ... Section 1 of the

bill,

to not establish a goal, but to establish a

mandate, ... wth |language that actually says the
conmmi ssi oner shal | manage according to  maxinmum
sustai ned vyield. And that runs against, as | said

the main constitutional provision that has guided
the departnent and the board with regard to wldlife
in the past.

W believe that the existing intensive-nmanagenent
statute provides <clear direction for achieving a
productive return to people in Alaska - hunters in

Al aska

- who want to utilize resources. And it

doesn't need any further anendnent.

MR. BENNETT called attention to a 1999 case, Native Village of
Elimv. State, which has |anguage addressing the sustained yield

provi si on.

He told nenbers:

| mght just take a second to read a note that's under

the constitutional provision. It says, under this
case, "To require the use of a predeterm ned formula
under the sustained yield clause would consune an
anount of tinme, noney, and ener gy whol | 'y

di sproportionate to potential benefits, and would be a
counterproductive use of resources, limting the in-
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season flexibility t hat fisheries managenent
requires.” And | think if you look at that case,
you'll see that it was a whol ehearted endorsenent of
leaving as nuch flexibility as possible to the
depart nment.

Nunmber 0652

MR. BENNETT expressed concern about the provision in the bill
whi ch specifies that the high yield of human harvest wouldn't be
| ess than 15 percent. He expl ai ned:

There have been suggestions in the past to inpose
percentage requirenents like this, and ... they've
never been adopted, and | think with good reason.

You could have several vyears of difficult wnters,
whi ch would drive down a popul ati on of ungul ates, and

then have a normal year. And for very good reasons
the departnment mght not want to allow 15-percent
harvest of the surplus in that year, in order to

buil d the general popul ation back up.

MR. BENNETT concluded by offering testinony as an individual
hunter. He told nmenbers:

|'ve never had any problem harvesting resources in
this state, whether it be nountain sheep or nountain

goats or caribou or deer or anything else. So ... I'm
entirely satisfied with the regulations as they are,
and | don't see the need to try to inpose further

mandat es for people |ike nyself.
Nunber 0542

REPRESENTATI VE FATE reiterated his belief that the bill doesn't
specify a harvest of 15 percent, but states it as a goal.

Number 0491

ROD ARNO, Al aska Qutdoor Council (ACC), testified in support of
the intent of HB 178, saying AOC would |ike to see the bill nopve

out of committee. He suggested that the tools given to the
board to date by the |egislature haven't been adequate to supply
a reasonabl e harvestable surplus. He reported that |ast year

the caribou harvest was down 4,000 from the last five-year
average; noose were down 1,000, from 8,000 to 7,000; and sheep
were down to 780 from an average of 1,000. He said ungul ate
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popul ations are falling to the point where it is reflected in
t he harvest abl e surpl us.

MR. ARNO said he was glad to hear that there were no concerns
over the enforcenment agents and that the conm ssioner wll
remain able to deputize. He also offered his opinion that there
is "a lot of snoke over maxi mum sustained yield," because it is
defined on page 8; he questioned that as a concern. As far as
having the board report back with regard to what achievenents
have been net "on the intensive-nmanagenent side,” he said he
thinks that is inportant. Noting that the fish and gane fund is
a dedicated fund, he said nonresident hunters, the first to be
excluded during a decline, pay 80 percent of that fund, which
"amounts to 80 percent of the departnent of wildlife
conservation's entire budget."” He said ACC supports passage of
the bill, and reiterated concern that there isn't enough of a
har vest abl e sur pl us.

CO CHAIR MASEK asked whether anyone else wshed to testify;
there was no response. She closed public testinony.

Number 0212

REPRESENTATI VE FATE remarked that it had been a good discussion

and noted the two different interpretations of maxi num sustai ned
yi el d. He offered his opinion that as stated in the bill, the
intent is simlar with both descriptions. He said he wouldn't
object to bringing the legislation up for a vote after sonme of
t he i ssues had been addressed.

CO-CHAIR MASEK indicated 3d SSHB 178 would be held over and
taken up at a later date.

CO CHAIR MASEK turned the gavel over to Co-Chair Scal zi.

HIR 48- TERM NATI ON OF FED LAND W THDRAWALS

CO-CHAIR SCALZI announced the final order of business, HOUSE
JO NT RESCLUTI ON NO. 48, Relating to federal |and w thdrawal s.

Nunber 0013

JUDY OHMER, Staff to Representative Pete Kott, Alaska State
Legislature, presented HIR 48 on behalf of the House Rules
Standi ng Comm ttee, sponsor, which Representative Kott chairs.

TAPE 02-27, SIDE A
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Number 0001

M5. OHMER told nenbers that throughout nmany states, especially
Western states, the federal governnent has w thdrawn |ands for
vari ous reasons; those lands aren't available to other kinds of
sel ections and designations such as the state's rights-of-way,
state selection, mning clainms, or Native allotnents. Many
federal withdrawals are for public purposes such as for parks
and refuges, while others occur in order to provide agencies the
flexibility to consider proposed uses for the |and. Sonet i nes,
federal w thdrawal s have seened to occur for political purposes.

M5. OHVER expl ained that when federal |ands are w thdrawn, those
| ands are closed until the wthdrawal is renoved. In some
cases, [renoving] the wthdrawal takes an Act of Congress.
Therefore, the lands renain closed to public entry even when the
original purpose has been acconplished or has |apsed. In
Al aska, many of these federally wthdrawn |ands have been
selected by the State of Alaska in accordance with the Al aska
Statehood Act for transfer to becone state-owned | ands. MVs.
Ohmer noted that sonme of the lands in wthdrawal status have
high mneral potential, while other |ands have been selected as
access corridors. In all cases, these state-selected |[ands
can't be transferred, and therefore Al aska |oses opportunity.
Ms. Ohner pointed out that the conmttee packet should include a
letter from the Bristol Bay Native Corporation that refers to
federal land withdrawals as "speed bunps” on the corporation's
"hi ghway to econom c prosperity.”

M5. OHMER noted that HIR 48 requests that Congress anend the

public land withdrawals so the withdrawals will sunset after ten
years unless the agency responsible for managing the |I|and
provi des Congress with a justification. It also requests that
Congress require all federal |and-managing agencies to conpile a
conprehensive |ist of the wthdrawmn | ands under their
jurisdiction. This is requested in order to acconplish the
fol | ow ng: to extract the geographical coordinates of the

withdrawn land, to [obtain] the Ilegal authority for the
wi t hdrawal , and to docunment establishing the w thdrawal and the
proposed disposition of the affected Iands. A plan defining how
the withdrawals will be term nated would be filed with Congress
within a year. Ms. Ohner reiterated that HIR 48 encourages
Congress to anend the public land laws to provide a tinely way
that those withdrawn | ands can be returned to fuller use.

Nunmber 0362
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STEVE BORELL, Executive Director, Alaska Mners Association,
I ncorporated, testified via teleconference, indicating commttee
packets should include a letter from the association. M.
Borell nmentioned [the association's] know edge of this issue for
many years, especially in the Fortymle district. He expl ai ned
that prior to the Alaska National Interest Lands Conservation
Act (ANILCA), a swath of land a mle wide on either side of the
river was designated as a closure; when AN LCA passed, the swath
of land becane only one-half mle on either side. That strip
remains closed to anything including mning clains. Suggesti ng
it has beconme nore crucial within the last couple of years, he
pointed out that a ot of state selections have been transferred
to [the State of] Alaska now. Although there are approximately
10 mllion acres yet to be transferred, nmany of the state-
selected | ands are closed due to a federal w thdrawal.

MR. BORELL said part of the reason the association supports HIR
48 i s because no one has a list or description of the [federally
wi t hdrawn] | ands, although DNR has done sone work to determ ne
[the location] of all the wthdrawals. He expl ained that one
factor that has brought this to light is that conpanies have
been exploring for mnerals, especially platinum group el enents.
In the process of that exploration and working on |and status,
[the conpanies] have determned that the lands of interest are
cl osed. This resolution basically requests that the agencies
specify exactly what lands are closed, the authority by which
the |l ands were closed, and whether there is any reason for those
| ands to remain cl osed.

Nunmber 0658

SANDRA SI NGER, Realty Services Section, D vision of Mning, Land
and Water, Departnment of Natural Resources (DNR), testifying via
tel econference, stated support for HIR 48 because these federa
withdrawals continue to inpede DNR s ability to acquire | ands
wi th high resource or devel opnment potential. Although the state
has "top-filed" essentially all wthdrawn |ands, the state nust
continue to hold aside that portion of the state's statehood
entitlement acreage necessary to ensure the future conveyance of
these high-priority wthdrawn | ands.

CO CHAIR SCALZI, wupon determning that no one else wished to
testify, announced that public testinony was cl osed.

Number 0753
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COCHAIR MASEK nmoved to report HIR 48 out of commttee wth
i ndi vi dual recomendati ons and the [acconpanying fiscal notes].
There being no objection, HIR 48 was noved out of the House
Resources Standing Committee.

ADJ OQURNMENT

There being no further business before the commttee, the House
Resources Standing Commttee neeting was adjourned at 3:00 p. m
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