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ACTI ON NARRATI VE

TAPE 02-21, SIDE A
Number 0001

CO CHAIR BEVERLY MASEK called the House Resources Standing
Committee neeting to order at 1:25 p.m Represent ati ves Masek,
Scal zi, Stevens, and McGQuire were present at the call to order.

HB 266- FED/ STATE NAVI GABLE WATERS COWM SSI ON

CO CHAIR MASEK announced that the commttee would hear HOUSE
BILL NO. 266, "An Act establishing and relating to the Joint
Federal and State Navigable Waters Comm ssion for Al aska; and
providing for an effective date.” [In packets was a proposed
committee substitute (CS), version 22-LS0966\C, Cook, 3/27/02.]

Nunber 0122
RON SOMERVI LLE, Consultant to the House and Senate Mjjority,
Al aska State Legislature, presented HB 266 on behalf of

Representative Brian Porter, the Speaker of the House and
sponsor of HB 266. He informed nenbers that Senator Rick
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Hal ford, the Senate President, had introduced an identica
Senate conpanion bill at the end of the |ast session. M.
Sonmerville said both bills were held, however, because Speaker
Porter and Senate President Halford had wanted to speak to the
U. S. Secretary of the Interior and the [congressional]
del egati on about the process for determning navigability. He
expl ai ned that the proposed CS contains a slight change fromthe
original version regarding the verification process for any
| ists devel oped. The packet also contained a fiscal note for
$200, 000 for a two-year capital inprovenent project (CIP).

MR. SOVERVILLE referred to a docunent titled "Alaska State
Legi sl ature: Conflicts Concerning Title to Subnerged Lands In
Al aska, updated 3/04/02" ("Wite Paper"). He noted that the
Wiite Paper, which he and legal counsel Ted Popely had
devel oped, was distributed to people in Wshington, D.C
[including Al aska's congressional delegation] to outline the
pr obl em Addi tional background information includes a copy of
the State of Alaska v. United States of Anerica (201 F.3d 1154)
| awsuit (referred to as "Kandik-Bl ack-Nation"), which he said
helps illustrate the problem He called this a Catch-22
regardi ng other states' entitlenent to subnerged | ands.

Number 0301

MR.  SOVERVI LLE paraphrased from the sponsor statenent, which
read: "At statehood in 1959, Alaska, l|ike all other states
under the Subnerged Lands Act, received title to all submerged
| ands underlying state navigable waters and nmarine waters out to

three mles.” M. Sonerville remarked, "That process ... of
determining ... how we get that navigability has been the real
catch." He expl ai ned:

The key really is - as, of course, I've said - in all

the cases and all the material that's been circul ated
by the Departnment OF Law. if it was navigable at the
tinme of statehood, it's navigable for the purposes of
title. But determining whether or not it was
navigable at the tine of statehood has been kind of
t he clinker.

MR. SOMERVILLE said the state essentially has title to
approximately 60 mllion acres of [tidelands] and subnerged
lands if the state can determ ne where the land is. About 15
mllion [acres] is estimted by the |[Al aska] Departnent of
Nat ural Resources (DNR) to lie under navigable waters, and 45 or
46 mllion acres is subnerged lands out to three mles. He
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indicated [the process doesn't involve federal agencies and the
state comng together to determne navigability], and that the
final determnation, in the past, had been nade by the courts.
Si nce statehood, alnobst every case determ ning whether a stream
was navigable had been litigated in court. Since 1959, 13
rivers have been identified by the federal courts as being
navi gabl e for the purposes of title.

MR. SOVERVI LLE estimated that about 22,000 streanms and 1 mllion
| akes in Al aska could be declared as navi gable. M. Sonerville
indicted that determ ning navigability had been a tine-consum ng
pr ocess. He said in 1992 and 1996, the state had sent the U S.
Department of the Interior, as required under the Quiet Title
Act, a list of about 200 streans; the state had specified, "W
want to quiet the title list as required by the |aw W& nust
give you 180 days' notice." He said the intent was to
eventually quiet title to those 200 streans.

MR. SOVERVI LLE noted that the federal governnent hadn't reacted
"l'tke we wanted" in order to provide the needed court tests to
get "sone good declaration of navigability and what criteria we
m ght be using." The state then went forward with the KandiKk,
Black, and Nation rivers in northeastern Al aska. Ni ne years
| ater, he said, the federal courts "were to have the court case
in the Kandi k-Bl ack-Nation"; the court finally determ ned that
the state does have title to two of those, but there was no

determ nation on the third one. He told nenbers, "So, two out
of three, over nine years - divide that into 22,000 rivers.
It's going to take us 99,000 years at this rate to settle,
eventually, what rivers are navigable." He offered the
foregoing as an illustration of "the kind of ... ness we're in."
Nunber 0591

MR. SOMERVI LLE said it is inportant to have navigability, and
whether the state lost title is arguable. He noted that a few
years ago, [then] comm ssioner John Shively told the legislature
that the state never loses title to the subnmerged | ands received
at statehood, [but the longer the issue is not addressed], the
weaker the [state's] case gets. He read from the Kandi k- Bl ack-
Nation case [original text provided]:

There is also a serious policy concern in favor of
allowing resolution of disputes based on the United

States' inchoate claim to everything in Al aska but
what it has disclained. Eventually all the w tnesses
will be dead, reducing the reliability of litigation.
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Sonmeone who used one of these rivers in 1950 at age 20
i's now 60.

MR. SOMERVI LLE said the process in proving that a river was
navigable at the tine of statehood is fairly conplicated.
Testinony nust be obtained on whether the river was used for
comerce, what sort of purposes the river was used for, and who
used it. He read from the Kandi k-Bl ack-Nation case [origina
text provided]:

The population in the area was so sparse at al
relevant tinmes--probably no nore than a couple of
hundred people who m ght have used the three rivers
during the relevant tinme, nost too young to have
rel evant knowl edge or too old to have survived the
forty years since statehood--that a few deaths by old
age can renove nost or all the know edgeabl e
W t nesses. Also, a state entitled as of 1959 to all
the incidents of ownership in its rivers, yet still
deprived of clear title forty vyears |later, IS
effectively deprived of what it is entitled to under
t he equal footing doctrine.

MR. SOMERVI LLE specified that the statement was from the N nth
Circuit Court of Appeals. There are three basic problens in
determning navigability and quieting title to subnerged |ands.
He pointed out that the Quiet Title Act requires the state to
provide a 180-day notice [of its intention to file suit to the
head of the federal agency with jurisdiction over the lands in
guestion]. However, he said, part of the problem is that the
Quiet Title Act also specifies that the federal agency can
becone a party as a defendant in adjudicating and dispatching
title in which the United States clains an interest. He
referred to the Kandik-Black-Nation case and indicated the
[state didn't resolve ownership with respect to the Black River
because the United States didn't claim interest in it; as a
result, the district court |acked jurisdiction over the state's
claim. He said, "If they don't claiman interest, they can, in
essence, hold us at bay until they decide to claiman interest."”

Number 0860

MR. SOMERVILLE said there is no way to force the federa
[ governnent] to participate in a quiet-title-action adjudication
process. Furthernore, a narrow interpretation by the federal
agencies has created quite a quandary for the state, and has
caused sone of the problens the state has had in the 40 years
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since statehood in acquiring title to subnerged | ands. He said
the other problemis the navigability criteria. He told nenbers
criteria used in determning navigability are something people
in the Lower 48 argue over considerably. Different criteria are

used in different parts  of the country to determ ne
navigability. In Oegon, for exanple, if a log can be floated
dowmn a river, then [the river is] navigable. He noted that
basically the criteria are still the sane.

MR. SOVERVI LLE paraphrased from a portion of the Wite Paper
t hat read: "For purposes of title to submerged |ands, waters
are navi gabl e when they are used or susceptible of being used in
their natural and ordinary condition as highways for comrerce

over which trade and travel nmay be conducted.” He then cited a
U S. Suprene Court case, which he called a "landmark decision,"”
The Daniel Ball, 77 U S. 557 (1870), and read: "Those rivers

nmust be regarded as public navigable rivers in law which are
navigable in fact. And they are navigable in fact when they are
used, or are susceptible of being used, in their ordinary
condi tion, as highways for comrerce, over which trade and travel
are or may be conducted in the customary nobdes of trade and
travel on water."

MR. SOMERVI LLE paraphrased from a portion of a paragraph of the
White Paper that read: "The greatest hurdle to overcone in the
State's efforts to identify and nmanage navi gabl e waters has been
the long-standing differences of opinion between the State of
Al aska and the United States regarding the application of the
test for determning title navigability." He said the state has
taken the position that the water body, if usable as a highway
for transportation of people and goods, can include alnost
anyt hi ng. The goods being transported can be for a variety of
purposes; for exanple, the goods can be wused by resource
managenent agencies or for nat ur al resource exploration,
devel opnment, governnent, |and managenent, nmanagenent of fish and
gane resources, or scientific research. He remarked, "So,
there's a broad spectrum of uses that the state has determ ned,
for their purposes - for our purpose - of determning
navigability, [for which] a river mght qualify.” M.
Sonmerville said the sanme holds for recreational transportation
i ncl udi ng personal travel and professionally guided trips.

Nunmber 1009

MR. SOVERVI LLE indicated the federal governnent has contested
[the state's determnation of navigability] in a nunber of
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cases. He highlighted Al aska v. Ahtna, [891 F.2d 1401 (9th Gr.
Al aska 1989)], known as the "Gul kana case." He said:

The @ul kana case was the key one, because it was one
of the first that the state was l|looking for to get
sone sort of active criteria that we could use for the
purpose of holding the federal agencies' feet to the

fire in determ ning navigability. The CGul kana [case]
was a very broad, sweeping case and, in essence, said,
as small as a river or as large as it is - and sone

times of the year the @il kana doesn't run as much
water as it mght at other tines of the year - despite
the fact, it was still wused for the purpose of
commerce during a variety of times of the year. And
the criteria that cane out of the @ulkana case are
ones that the federal agency finally agreed should be
used in resolving navigability clains in the future.

MR. SOVERVILLE said the question is about how to apply the
criteria of the @ul kana case to other rivers in the state. He
remarked, "In other words, rivers that are simlarly situated
[that] clearly fall under these category and criteria, they are
in fact navigable."

Number 1141

CO CHAIR SCALZI referred to the definition of "navigable”, which
he said was broad. He asked if a comercial fishery would
qualify as comerce in the [state's] definition

MR. SOMERVILLE said it qualifies, in the contention of the
state, if the river was used for the purposes of getting to or
going to a location for the purpose of participating in

conmer ce. He explained that the GQulkana R ver was used as a
wat erway for purposes of trapping. M. Sonerville remarked, "In
essence, the state was saying, 'Look, it was used for
commerce."'" He indicated the [definition would include a

commercial fishery if it took place in that area].

CO CHAIR SCALZI said, "That should qualify it just enough, if
there's a comrercial fishery; that's basically on every river
where there's salnon in the state, isn't it?"

MR.  SOVERVILLE answered in the affirmative. He said the
question has been whether [the state] can force the federal
governnent to apply those <criteria in mking navigability
determ nati ons. M. Sonerville said another problem regarding
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criteria is that prior to 1993, the Bureau of Land Managenent
(BLM had a very restrictive application of its determ nation of
navi gability. He nentioned that the Gul kana decision had been
reached, but said [BLM wasn't using its own nanual in surveying
for the purposes of conveying lands to the Native corporations.
M. Sonerville said ANCSA [Al aska Native Cains Settlenent Act]
passed in 1993, and BLM was wusing a very restrictive
interpretation of the term "navigability.” He explained that a
lot of rivers appear to be transferred to corporations, which
the state argued were navigable rather than non-navigable
[rivers]. He said in 1983, and again in 1988, BLM was forced by
an Act of Congress to use its nmanual of surveying instructions,
whi ch standardized the process that it wused for determning
navigability. M. Sonerville said:

What the manual says is that if ... a lake is ... 50
acres or greater or a streamis 3 chains wide - 198
feet or greater - then the subnerged |ands cannot be
transferred (indisc.) the uplands. You nust what they
call "meander" the boundaries of the subnerged | ands
and the adjacent uplands. And that's what we use for
the purpose of conveyance; in other words, only the
upl ands are conveyed. If it's smaller than 50 acres
or less than 3 chains wide, they nust do a
determ nation of navigability - determ ne whether the
stream is navigable or not navigable. If it's
navi gabl e, they cannot transfer the subnerged | ands;
t hey nust again neander the line ... of the boundaries
and transfer only the uplands to the party.

MR. SOMERVI LLE indicated the aforenentioned was not done prior
to 1983. As a result, he said, the state has a significant
anount of conveyed lands with a questionable title - a "cloud"
on the title - and BLM is not going back and correcting that
error. He reiterated that this a problem in the determ nation
of navigability, "but also is a key, in essence, of illustrating
the problem we've had in applying the Gul kana deci sion."

Number 1371

MR. SOVERVI LLE indicated [the objective of HB 266 is to sinplify
the process and come to a resolution]. He described resol ving
navigability on 22,000 rivers and 1 mllion |akes as a "huge
probl em " M. Sonmerville said one possibility recognized by
Congress and the legislature for [resolving navigability] would
be to establish a cooperative process with federal agencies to
identify lakes and streans that neet the Gulkana criteria or
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sonething simlar for determ ning navigability. He pointed out
that the [cooperative process] had been tried a couple of tinmes
adm nistratively but had failed. He said the list would be
simlar to the [list] of 200 [lakes and streans] submtted by
the [Al aska] Departnent of Law to the [U S. Departnent of the]
Interior to quiet title.

MR. SOVERVI LLE said once the list is conpleted, a certification
by Congress could be put in place or a process could be
established by the Departnent of the Interior to quiet title to
those appropriate streans for the purposes that the state was
entitled to at statehood. He nentioned seeing whether this
m ght be a plausible way to go, and referred to a neeting in
Washington, D.C., with the Secretary of the Interior and the
[ congressional] delegation, but suggested the burden of this
process would fall on the legislature because of timng in
relation to Congress. He enphasi zed that nothing would be put
into place unl ess Congress passed a simlar bill.

Nunber 1491

CO CHAIR SCALZI asked, "Do we have a tentative '200 list' right
now of the categories?"

MR. SOMERVI LLE referred to Appendix A and Appendix B of the

Wi te Paper. He said those had been included for the purposes
of illustrating "sonething that had been submtted."” M.
Somerville said he thought there were 194 [water bodies] |isted

in Appendix A and that 9 [water bodies] were submtted in 1996
in addition to that |ist.

CO CHAI R SCALZI asked about the criteria and the anount of tine
required to put the |ist together.

MR. SOMERVI LLE said the list was put together primarily by DNR,
the Al aska Departnent of Fish and Gane (ADF& 5, and the state
agenci es through the Departnent of Law. He said there had been
quite a bit of information accunulated on sonme rivers, such as

river flow, accessibility, and background information. M.
Sonmerville said he believed those [water bodies] Ilisted were
"pretty well" docunent ed.

Nunber 1664

ROD ARNO Al aska  Qut door Counci | (AQC) , testified via

t el econf erence. M. Arno told the conmttee that the AOC is a
statewide coalition of sportsmen wth approximately 10,000
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menbers, and that AOC had participated in the |legislative
process since before statehood. Noting that the menbership of
AOC is in support of HB 266, M. Arno said, "Cearly, as
outdoorsnen and sportsnen, highway <corridors are extrenely

inportant as far as access to public lands in Alaska.” He said
AOCC had expressed concerns over R S. 2477 [rights-of-way] and
over navigable water issues in the past. He reiterated ACC s

support of HB 266.

CO CHAIR MASEK called an at-ease from 1:50 p.m She called the
neeting back to order at 1:52 p.m

CO-CHAIR MASEK nentioned that the commttee was short of a
guorum and i ndi cated HB 266 woul d be hel d over.

ADJ OQURNMVENT

There being no further business before the commttee, the House
Resources Standing Committee neeting was adjourned at 2:00 p. m
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