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ACTI ON NARRATI VE

TAPE 03-16, SIDE A
Nunmber 0001

CHAIR HUGH FATE called the House Resources Standing Conmittee
neeting to order at 1:03 p.m Representati ves Fate, Chenault
Masek, Gatto, Lynn, and WIf were present at the call to order.
Representatives Quttenberg and Kerttula arrived as the neeting
was in progress. Representative Heinze was excused.

#hb160
HB 160- EM SSI ON CONTROL PERM T PROGRAM
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CO- CHAIR FATE announced that the first order of business would
be HOUSE BILL NO 160, "An Act relating to the em ssion control
permt program relating to fees for that program and to the
accounting of receipts deposited in the em ssion control perm:t
recei pts account; and providing for an effective date."

Number 0134

ERNESTA  BALLARD, Comm ssi oner, Department of  Environnenta
Conservation (DEC), testified, noting that John Kuterbach,
Program Manager, Air Permts, Division of Air and Water Quality,
and Tom Chapple, Acting Drector, Division of Ar and Wter
Quality, were present to answer questions but wuld have to
| eave later in the afternoon due to another comm tnent.

COWMM SSI ONER BALLARD tal ked about Gover nor Mur kowski ' s
commtnment to enhancing Alaska's econony through resource
devel opment and his equal conmtnment to protecting Al aska's
envi ronnent . She said it is not an either/or proposition; a
strong econony wll generate the revenue base to continue
funding the inportant regul atory prograns.

COWM SSI ONER BALLARD said wi thout a strong econony, one cannot
hope to have a strong governnent. She expl ained that over the
|l ast 30 vyears, [the state] has |earned nuch about the
environnmental and health hazards associated with air pollution

much had al so been |earned about em ssion-control technol ogies,
air nodeling, and the need for and nature of anbient air-
protective standards. Through national and state |egislation

the shared value for environnmental protection for citizens has
been recogni zed, along with many other core values that formthe
framework for governnent regulatory prograns. Envi r onnment al
protection is not inconpatible with resource devel opnent, she
suggested; rather, it is as fundanental a conponent of resource
devel opnment as are | abor and worker safety | aws.

Number 0335

COWM SSI ONER BALLARD said Governor Mirkowski and nenbers of his
cabi net recognize that Alaska's laws form the framework for a

successful resource devel opnent strategy. Environnental | aws
are one of the equally inportant pieces of public policy. She
said this bill wll inprove the process and the function of
underlying state policy to protect the environnent. It does
change the protective standards already in place and

adm nistered by the departnent through existing regulation, she
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expl ai ned. Through DEC s fiscal year 2004 (FY 04) budget, [the
departnment] intends to sharpen its focus on the core permtting
and protection responsibilities. She said HB 160 is essential
to achieving the results prom sed in [ DEC s] budget proposal.

COWMM SSI ONER BALLARD noted that she had nade a commtnent to the
committee and each nenber personally to revisit [DEC s] core
m ssion of devel opi ng protective standards and inplenenting them
through efficient and fair regulations. She said this bill is
essential to her success in that undertaking.

Number 0423

COW SSI ONER BALLARD said [DEC s] legislative proposal is based
on two inportant devel opnents of the several years. One was a
benchmark study [DEC] conducted in the departnment over the |ast
two years; the study reviewed funding and workforce allocation
in air prograns of states that are considered conparable in
wor kl oad and conplexity to Al aska. She said commttee nenbers
may be interested to know those states that were conpared wth
Al aska: Col orado, New Mexico, California - two different air
quality progranms because they're organized in air districts,
&l ahorma, Montana, Vernont, Wshington, and O egon. She said
states with small populations were chosen, as well as states
with resource developnent activities simlar to [Alaska's],
al t hough there is nothing conparable to Al aska.

Nunber 0494

COWM SSI ONER BALLARD explained that it was felt that these
states fornmed a simlar benchmark group. Al aska has an unusual
air [control] program she explained. Although the state has a
smal | population, it has a high nunber of air permts. Al aska
has as nmany operating permts as Colorado and as nmany new nmj or
permts as New Jersey. She explained that this is because
Al aska doesn't have a power grid and thus a far greater
dependence on diesel generation and a nodern, well-organized air
program It was discovered during the benchmark study that [the
departnent] had not funded, staffed, or organized the program
adequately to the job that the applicants expect. Comm ssi oner
Ballard said HB 160, and the program increase proposed by the
departnment in the governor's budget, wll allow the departnent
to renodel the permt program in line with the successful
progranms in other states.

Number 0577
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COWM SSI ONER BALLARD expl ai ned that the second devel opnent that
guided the departnent's proposal for FY 04 and for the
devel opment of this legislation was the Air Permts Wrk G oup,
a stakehol der group convened by the departnent |ast year. The
work group carefully reviewed the departnent's program agai nst
the federal Clean Air Act and against the EPA [Environnental
Protection Agency] rules that have been anended several tinmes in
recent years, establishing new prograns and control concepts.

COMM SSI ONER BALLARD reported that the state permtting program
has not kept pace with the national regine or with the needs of
Al askan comunities and industries. She told the commttee that

the work group report is in the bill packet, and the work group
reconmendations are incorporated into HB 160. Comm ssi oner
Ballard explained that this bill wll create a predictable,
tinmely, and rational permtting program It will allow the
regulation of mnor sources by standardizing permt conditions
that are based on best nanagenent practices. She said, for

exanpl e, the departnent currently has a permt programthat is a
sel f -managenent inplenmenting best practices program for oi

drilling rigs. The [departnent] wants to expand it to include
nore situations. For Al aska's population size, there are nany
nore nobile and portable plants and machinery than nost states.
She said the [departnent] needs the "tools”" to work with this

unusual but essential fleet. The bill will also exenpt sources
from permtting to the extent allowed under federal law, and it
wll achieve efficiency through adopting several rules by
ref erence.

Nunber 0778

COWMWM SSI ONER BALLARD said there are many changes that [the
departnent] is proposing to change the termnology in state
statute. That termnology change is essential to reflect
federal term nology, she said. If a federal rule is adopted
using a term of art and Alaska's statute uses a different term
for the same thing, that rule can't be adopted easily; the
[departnment] has to go through a nore elaborate rule-nmaking

process. Comm ssioner Ballard said this is tinme consumng and
does not give the advantage that "we believe our permtting
applicant's deserve." The efficiency that [the departnment wll
achieve] will also make it easier for the permtting of rura
power plants in the state's small, outlying Bush comunities,
she expl ai ned. She said the [departnment] will be able to use
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the so-called "clean unit test" to avoid what is done now, which
is a detailed, site-by-site technol ogy anal ysis.

Nunmber 0778

COWM SSI ONER BALLARD addressed the fiscal note and said the bill
itself does not warrant an increase in staffing; however,
w thout additional staff as proposed in [the departnent’s]
budget for FY 04, the inportant statutory changes that wll be
achieved through the legislation cannot be delivered because
[the departnent] will not have adequate staff to inplenment them
In order to operate an air permtting programthat issues tinely
permts, [the departnent] has requested additional staff through
t he budget process, she expl ai ned.

COWM SSI ONER BALLARD said in the spirit of full disclosure, the
entire permt increment was put in this fiscal note and the box
was checked that stated this anount is [included] in the
governor's FY 04 proposal. Ther ef or e, the fiscal not e
represents the cost for reinvigorating the entire air permt
program for the state. She told nenbers that while there is an
increase in this very inportant program other services in the
department have been reduced, so that only services that are
essential to [the departnment's] mssion of protecting public

health and the environnent are being provided. Wth this
increnent, as well as several other small increases in core
permtting progranms, the departnment still has an overall net

reduction of 13 FTE [full-tine enployees] and $553, 000. She
said she was pleased to bring forward a true exanple of what
permt streamining will look Iike. Comm ssioner Ballard told
the commttee that [HB 160] represents an effort to truly take
advantage of "all of the tools in the federal tool box" to the
benefit of state permt applicants.

Number 0964

REPRESENTATI VE GUTTENBERG noted that the work group's final
report was very hel pful and informative.

Number 1009

TOM CHAPPLE, Acting Director, Division of Air and Water Quality,
Department of Environnmental Conservation, testified, noting that
Comm ssioner Ballard had given a good overview of the bill. He
mentioned that there are a lot of changes in definitions that
take advantage of the federal program M. Chapple said the
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sectional analysis provides a hel pful "wal kt hrough” of the bill.
He offered to nmeet with conmttee nenbers to help in their
under st andi ng [of the changes].

Nunmber 1068

REPRESENTATI VE KERTTULA referred to <changes mde in the
definitions section and asked what's happening with stationary
sources versus nobile sources. She also asked if the nobile
sources are covered or if they are sonehow renoved from the
permtting process.

MR. CHAPPLE said the bill doesn't change the system [currently

in place]. This bill and the permtting program are designed,
principally, for stationary sources, he explained. Sources I|ike
oil drilling rigs, asphalt plants, or soil-renediation units
nove around and have been under state permt for a nunber of
years and will continue to be so. The cutoffs for the size of
the facility that will be permtted won't change; however, sone
of those currently listed in the "major source" category wll be

noved to the newy created "m nor source" permtting program for
which there is hope to acconplish nore streanining.

REPRESENTATI VE KERTTULA highlighted that reconstruction doesn't

seem to be included in the |list of permts requiring a
construction permt. Therefore, she asked how reconstruction
situations will be addressed. WIIl it be picked up in federa

| anguage, she asked.

MR CHAPPLE deferred to M. Kuterbach

Number 1223

JOHN KUTERBACH, Program Manager, Air Permts, Division of Ar &
Wat er Quality, Depar t ment of Envi r onnment al Conservati on,
explained that the term "reconstruction"” wasn't used because it
isn't found in federal law for major source permts. Under
federal law, reconstruction is used to qualify changes at a
facility as a new facility. Therefore, the concept of

reconstruction would be carried through, although the term
itself wouldn't.

REPRESENTATI VE KERTTULA asked if the lack of the term
"reconstruction" would result in any change in the current
manner in which review occurs. She asked, "Wuld we drop
anyt hi ng out ?"

HOUSE RES COWM TTEE - 8- DRAFT March 14, 2002



MR.  KUTERBACH answered that currently reconstruction at the
federal level is under review, and sone of the recently adopted

f eder al rule changes were intended to «clarify what s
reconstruction versus routine maintenance. The state would
follow suit with those federal changes, and thus that change
woul d be reflected in the state's program In further response

to Representative Kerttula, M. Kuterbach explained that a
reconstruction is a replacenent of conponents at a facility
wi t hout necessarily i ncreasing em ssi ons. However, a
nodification s an increase in emssions, and thus the
[ departnment] would continue to regulate the nodifications.

Nunber 1354

REPRESENTATI VE KERTTULA turned to Section 23, which says
adj udi catory hearings will only be allowed if a public hearing
process is required or solicited. She asked if anything is

being lost with the aforenentioned | anguage.

MR. KUTERBACH specified that current |aw provides that anyone
who wanted to appeal a decision nmade by the departnment [on a
permt] nust have provided comment during the tinme a permt was
out for public review He pointed out that another part of HB
160 gives the departnent discretion for mnor sources for which
the departnent my choose not to have a public review
Therefore, Section 23 specifies that [the departnment] isn't
removing the right of an individual to appeal a departnental
decision if there wasn't a comment peri od.

Nunmber 1539

TADD OWENS, Executive Director, Resource Developnent Counci
(RDC), began by informng the commttee that RDC is a statew de
nonprofit trade association that represents Al askan i ndividuals
and conpanies in the mning, oil and gas, tinber, tourism and
fisheries industries. The mssion of RDC is to help grow
Al aska's econony through the responsible devel opnent of the
state's natural resources. M. Owens said that while RDC didn't
formally participate in the work group referenced by
Comm ssioner Ballard, several of RDC s nenbers were directly
i nvol ved in the process.

MR. OVNENS noted that RDC is very pleased that the adm nistration

and DEC have cone forward with this legislation, which is the
i npl enentation of many of the work group's reconmendations. The
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RDC believes that HB 160 is a very inportant part of a
conprehensive effort to streamline the state's permtting
regi nme. He noted that RDC has worked closely with DEC and the
| egi slature over the years in regard to streanlining fees and

making permt fees nore predictable. Furthernore, RDC has
worked to nove permtting toward general permts based on best
managenent practices, as well as to nove the agency toward
consistency with federal requirenents. As has been stated,

HB 160 achi eves progress on all of the aforenentioned fronts, he
told menbers. Therefore, the RDC strongly supports HB 160.

Nunmber 1662

CHARLOTTE WMacCAY, Menber, Ar Permts Wrk Goup, began by
informng the commttee that the work group enphasized the need
for air permtting that is nore sinplified, tinely, and
predi ct abl e. This legislation renoves the necessary obstacles
in order to allow DEC to follow the work group's
recommendati ons. However, the work to reconstruct is yet to be
done and the (indisc.) wll help enable this process to
cont i nue. Ms. MacCay noted that DEC has been very open and
receptive to the outside suggestions that the work group has
been maki ng. She related her belief that following the work
group's recomendations DEC will be able to nmaintain a high
| evel of protection while concurrently making air permtting
nore attractive to devel opers and industry.

Nunber 1724

MARI LYN CROCKETT, Deputy Director, Alaska GOl & Gas Association
(AOGA), noted that AOCGA is a trade association whose nenbers
represent the majority of the oil and gas activity in the state.
She informed the commttee that AOGA was a participant in the
work group process and supports the recommendations com ng out
of that process. Ms. Crockett nentioned that AOGA is in the
process of thoroughly analyzing HB 160 and was recently invol ved
in a neeting held by DEC to discuss the intent behind the
changes, which AOGA supports. She said DEC has done a good job
putting down on paper the changes necessary to get the state's
program to look nore like a federal program to nmeke it easier
to admnister, and to reduce the burden on the departnent as
well as the permttees. From that perspective, M. Crockett
said that AOCGA supports the intent of HB 160, although it wll
continue to review it and participate in future hearings.

Nunmber 1862
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REPRESENTATI VE KERTTULA directed attention to Section 17 on
page 9 and relating her understanding that it deleted the
portion of the statute requiring the permt to be issued before
oper ati on. Furthernore, Section 17 seens to allow a 12-nonth
operation before obtaining a permt for stationary source. She
asked if that's correct, or whether another section in federal
| aw requires that the permt be obtained before operating.

MR. KUTERBACH explained that the current federal |aw for major
operating permts doesn't require that the permt be issued
before the source can begin operation; rather, it allows for 12
nonths of operation to issue the permt. The federal nmjor
source operating permt does not authorize new pollution, but
nerely collects existing requirements into a |egal docunent.
[ Alaska's] current statute established an additional deadline -
beyond federal law - for application for an operating permt,
not for issuance of an operating permt.

MR. KUTERBACH said the proposal is to elimnate the additional
application deadline that is currently in statute but not in
federal law, because wth the change to the mnor source
program virtually all the mjor source operating permt
facilities will first have to obtain a construction permt.
Therefore, there is no need for an advanced application deadline
for those facilities. In further clarification, M. Kuterbach
specified that any entity [in those classified facilities] that
is [producing] new pollution will have to obtain either a major
or mnor permt. For those the authorization would be before
the new pollution happens. For existing operating m nor source,
the departnent doesn't see the need to have that before
operation.

Nunber 2031

REPRESENTATI VE KERTTULA highlighted that a construction permt
would have to be obtained before building the plant. The
[departnent] is just addressing the operating for the air.

MR. CHAPPLE said that is true. He pointed out that in Al aska
there is a "line" such that [a source of pollution] that is
| arge relative to the amount of pollution a year is required to
obtain a permt, while those [smaller entities relative to the

anmount of pollution] aren't required to do so. He expl ai ned
that every state is obligated to determ ne what size sources
will cause an air quality problem He related that in
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California, small sources of pollution such as |awnnowers and
household furnaces are regulated, while Alaska's regulation
targets larger sources of pollution. For those sources that
| ook | arge enough to necessitate obtaining a permt [under the
existing statutes], under the proposed changes the construction

permt would still be required, as would the operating permt.
Nunber 2087

REPRESENTATIVE MASEK referred to a nmenorandum from the
comm ssioner of [DEC], which she quoted as follows: "Qur state
permtting program has not kept pace with the national regine or
the needs of the Alaskan community or the industry.” She asked

about the size of the backlog with this permt program

MR. CHAPPLE answered that the departnent hasn't been able to
issue permts in the tineframe that it believes to be
responsi ble for business or conmunity needs. In a multi-year
average for a construction permt, it takes 254 days to issue a
permt. The departnent believes that those permts should be
issued in 90-110 days. Furthernore, the EPA has notified Al aska
that Alaska isn't neeting the schedule for the relatively new
federal requirenent for operating permts. He noted that the
departnment is under a conmmtnent to conplete all outstanding
permts by Novenber 2003. Alaska is one of several states that
are | aggi ng behi nd.

Nunber 2180

REPRESENTATI VE MASEK asked what industries HB 160 woul d inpact
beyond the construction industry, the oil industry, and the
rural power plants.

MR. CHAPPLE said Representative Masek had identified the |argest
entities inpacted by this legislation. He pointed out that nost
facilities in Alaska burn fuel and thus cause a |arge enough

em ssion to require a permt. He noted that all of the rura
hubs have power plants |arge enough to be identified as major
sour ces. The smaller rural communities are a m xed bag. He

mentioned that any significant seafood processing plant has
di esel - powered generators and other heat sources. Mst mnes in
Al aska have to generate their own power, and thus mnes have
| arge enough power plants to require permts. He said that M.
Kut erbach could describe the size of comunities that are
generally small enough that a permt isn't required and those
comunities that are | arge enough and thus require a permt.
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REPRESENTATI VE MASEK asked if, after the passage of HB 160,
Al aska would face any federal Clean Air Act or EPA rules and
thus nore changes to the existing | aw woul d be required.

MR. CHAPPLE answered that the statutory changes have been
reviewed [and constructed] such that the statute would provide
the ability to adopt federal regulations and do so in a

strean i ned manner. He related his expectation that there wll
be other federal regulation changes. For instance, there are a
nunber of industrial <classifications that the EPA wll be
reviewing due to its obligation under the Clean Air Act. Sone
of those industrial <classifications wll inpact sources in
Al aska. Therefore, there will be new federal rules, he said.
Number 2315

REPRESENTATI VE GATTO hi ghlighted that the word "contam nant” had
been replaced by the word "pollutant”. He asked about the
definition of pollutant.

MR. KUTERBACH explained that the federal definition is that
pollutants are basically those conpounds regulated under the

Clean Air Act. He said [the federal governnent regul ates]
pol | utants: six actual conpounds, and 189 hazardous air
pollutants that are listed in the Act. Thus [pollutants] are a

wel | -defined set of chem cal conpounds.
Number 2395

REPRESENTATI VE GATTO inquired as to what happens as nore
[ pol lutants] are discovered. For exanple, if an individual
generates a pollutant that has never been identified, would that
pollutant have to be added to the list and be approved, and
meanwhil e, the pollutant could be generated freely until added
tothe list? O is the pollutant covered until it's excluded?

MR. CHAPPLE responded that the statute would allow the
departnent to adopt changes that are necessary when the EPA has
defined a new pollutant. M. Chapple said for these 189
hazardous air pollutants, the EPA hasn't set what are safe or
hazardous levels to breathe like it has for pollutants such as
sul fur di oxi de and carbon nonoxide. He explained that sonetines
the EPA takes a different approach: it suspects a conpound to
be a carcinogen and there is fairly good nedical data to show
that it's a carcinogen, and thus the EPA establishes em ssion
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limtations for certain types of operations that emt or process
that [carcinogen]. Wen the EPA adopts those new enission
rules, this statute and the existing law would allow Al aska to
i npl enent those requirenents because they are federally nandated
and the state is obligated to inplenent them That would occur
w t hout anot her statutory change, he noted.

MR. CHAPPLE highlighted that if Alaska is going to do sonething
different from federal law, there is a provision in current |aw
that places certain requirenents on the departnment to show that
there is a conpelling scientific need to do it and that the work
done by the departnent is peer-reviewed by another entity before
an action is taken.

Nunmber 2523

REPRESENTATI VE GUTTENBERG turned to Section 30 and asked how
Title 5 defines "small business.”

MR. CHAPPLE answered that generally "small business" is defined
as 25 enployees or less, and there may be other requirenents
linked to the definition. He noted that current statutes and
this legislation provide certain free services for snmal
busi nesses. \When the statute was adopted originally in 1993, he
said Al aska thought it was necessary to have the small business
assi st ance program efforts avai l abl e for smal | rur al
comunities; however, nost rural conmunities don't qualify
because they are a governnent [entity].

Number 2600

REPRESENTATI VE WOLF noved to report HB 160 out of commttee with
i ndi vidual recomendations and the acconpanying fiscal notes.
There being no objection, HB 160 was reported from the House
Resources Standing Committee.

DRAFT
#

The commttee took a brief at-ease at 1:41 p.m
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CHAI R FATE announced that the final order of business would be
HOUSE BILL NO 163, "An Act relating to an annual wldlife
conservation pass and the fee for that pass; relating to
nonresi dent and nonresident alien big ganme tag fees; and
providing for an effective date."”

Nunmber 2657

KEVI N DUFFY, Acting Conm ssioner, Alaska Departnent of Fish &
Game (ADF&G, announced that he was presenting HB 163 on behal f
of the governor. He explained that HB 163 establishes
requi renents for nonresidents; he nentioned commercial providers
of opportunities to view wldlife to obtain a wldlife
conservation pass. Noting that the cost of the annual pass is
$15, he said this legislation also raises nonresident and
nonresident alien big ganme tag fees for npose, caribou, sheep

and goats. Wth regard to the wildlife pass, nonresidents under

age 16 and all nonresidents who hold any Al aska hunting or
fishing license prior to wutilizing the comercial view ng
service wll be exenpt from purchasing this pass. The $15 fee
is estimted to raise approximately $7 mllion annually, he
rel at ed.

ACTING COW SSIONER DUFFY inforned the conmttee that the
departnment would like to work with the admnistration and the
| egi slature to secure a portion of these funds for use, in part
to match significant new federal dollars comng to Alaska
through state wldlife grant prograns. Currently, Alaska's
federal funding for these prograns anounts to around $3 mllion.

ACTI NG COMW SSI ONER DUFFY reported that during the |ast session
of Congress, then-U. S Senator  Frank  Mirkowski and U.S
Representative Don Young sponsored legislation known as the
Conservation and Reinvestnent Act (CARA), which would have
provided a new and stable source for fish and wldlife
managenent . In response to this, he said, new federal dollars
are conmng to Alaska. He noted that Ilast year the state
received approximately $4 mllion in the new state wldlife
grant funding source; this year the state will receive around $3
mllion. He pointed out that the federal dollars nust be
mat ched one-to-one with state doll ars.

ACTI NG COW SSI ONER DUFFY expressed hope that HB 163 is the
vehicle because [the departnent] believes this legislation
provides a way for visitors who use and enjoy Alaska's wldlife
but don't purchase a hunting or fishing license to help support
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this program and ensure that Alaska mintains healthy and
productive wldlife populations. This Jlegislation requires
visitors who are taking a commercial tour to view wldlife to
purchase an annual wldlife conservation pass. The funds from
the pass will be placed in a special account in the genera
fund, and therefore nmay be appropriated for fish and wldlife
managenent, view ng, and educati on prograns.

ACTI NG COW SSI ONER DUFFY highlighted that the billion-dollar
tourism industry draws substanti al revenue each vyear for
mar keting Alaska's wldlife. Therefore, he opined that it's
only fair for visitors and the industry that nost directly
benefits from [the fish and wldlife populations] to help
sustain those popul ations. The departnment believes that nost
visitors wll be happy to know that they're naking a
contribution to wildlife conservation in Al aska, he added.

Number 2861

REPRESENTATI VE WOLF recalled that the tourism industry projected
two years ago that the state could have 1.6 mllion visitors
conme to Al aska. He related his understanding that HB 163 woul d
inpose a viewer fee on those taking tours. He asked whet her
[this fee would be inposed on those] taking charters. He

inquired as to [whether this fee would be inposed on those]
enjoying wildlife on the road from their recreational vehicles
(RVs).

ACTING COW SSI ONER DUFFY  expl ained that the commerci al
operators are the ones that [the departnent] is trying to work
wth in order to generate this revenue for the state.
Therefore, those traveling through the state via an RV wouldn't
be required to [pay this fee].

REPRESENTATI VE WOLF asked if there is a way to include broader
participation [in the proposed fee].

ACTI NG COW SSI ONER DUFFY said that [the departnent] would be
willing to work with the legislature to "cast a wider net."

Nunmber 2955

REPRESENTATI VE LYNN asked if any consideration was given to a
reduced fee for children, seniors, and di sabl ed indi vidual s.
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ACTI NG COWM SSI ONER DUFFY answered that he believes residents
under 16 are exenpt from this fee, as are those [60] or ol der
and those who purchase a hunting or fishing license. |In further
response to Representative Lynn, Acting Conm ssioner Duffy said
he believes the current construction of HB 163 would require
nonr esi dent seniors to pay this proposed fee.

CHAI R FATE inquired as to the use of the CARA funds.

TAPE 03-16, SIDE B
Nunber 3011

M CHELLE SYDEMAN, Assistant Director, Dyvision of WIldlife
Conservation, Alaska Departnent of Fish & Gane, answered that
[CARA funds] are wused for wldlife recreation, primarily
wildlife viewing, as well as wildlife-related education prograns
in the schools and conmunity. Those funds also go toward the
conservation of species that aren't hunted, trapped, or fished.
The [CARA] legislation was to provide funding for nontraditiona
wildlife programs not currently funding with the Pittman-
Robertson funds or license fees that are now coll ect ed.

REPRESENTATI VE GUTTENBERG turned attention to a docunent in the
commttee packet entitled "Background on H B. 163 and S.B. 122:
An act relating to an annual WIldlife Conservation Pass". The
second paragraph of that document says:

For nearly a century, hunters and anglers have borne
nost of the cost of wldlife nmnanagenent. Wil e they
are willing to pay their fair share to conserve
wildlife populations, many have asked why other
wi ldlife enthusiasts have not stepped up to the plate.

REPRESENTATI VE GUTTENBERG said he thought the aforenentioned to
be commendable, but didn't see HB 163 supporting those efforts
because the [proposed] fee is placed in the general fund;
furthernore, there aren't any wildlife conservation proposals on
the table. However, there do seem to be folks lining up for
noney for prograns that aren't wildlife conservation prograns.

ACTI NG COW SSI ONER DUFFY acknowl edged that there is a wder
range of wusage of these fees. However, [the departnent]
anticipates that a certain portion of these fees would return to
the Division of WIldlife Conservation and specifically be used
as a match for federal noney received for these wildlife view ng
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prograns. The match is required in order to expend the federa
funds, he noted.

Number 2895

REPRESENTATI VE GUTTENBERG said the operative word is "may". He
asked if there have been any proposals for funding wldlife
conservation efforts.

ACTI NG COW SSI ONER DUFFY replied no, and explained that HB 163
was developed as part of revenue-generating neasures that the
governor believes to be appropriate for the state. Wth regard
to whether the [departnment] has incorporated this into fisca
notes for fiscal year 2004 in the division, that hasn't been
done yet, he specified. However, that is anticipated, depending
upon the outcone of HB 163.

Nunmber 2850

REPRESENTATI VE GUTTENBERG noted that fish anglers and many ot her
[groups involved in the fishing industry] have representati on on
the [Board of Fisheries and the Board of Gane], which manage the
resour ces. Therefore, he inquired as to why, on the boards,
there isn't a group representing nonconsunptive users who are
now being asked to pay a fee to use the state facilities.
Representative GQuttenberg rem nded nenbers that this nation
began with the notion of no taxation wthout representation,
whi ch he said seens to be what is being done [wth HB 163].

ACTI NG COW SSI ONER DUFFY said, with regard to representation on
the Board of Gane, that dialogue often occurs between the
adm nistration and the |egislature. He stated that he didn't
believe a discussion of the representation of the Board of Gane
relative to HB 163 was appropri ate.

Nunber 2779

REPRESENTATI VE WOLF offered his belief that the Board of Gane
includes a nenber representing nonconsunptive use. He asked
whether there is any wldlife animal that isn't hunted or
trapped in Al aska. He al so asked whether this will continue to
pronote the educational progranms currently established within
ADF&G. Ref erencing an unspecified person who he said does a

fantastic job working with grade school children, he asked
whet her this will continue to pronote that person's program

HOUSE RES COWM TTEE - 18- DRAFT March 14, 2002



M5. SYDEMAN replied that the hope is to enhance those
educational progranms, which work hand in hand with the needs of
[ ADF&G s] biologists and wildlife managers. For instance, if a
noose population is in decline in a particular area, the
bi ol ogist may believe it would be helpful for people there to
understand that if they don't hunt cow noose for a certain
nunber of years, it will help the npose population to recover
That is the kind of thing for which this educational programis
i ntended, as well as to continue prograns in the schools.

REPRESENTATI VE WOLF spoke positively of two unspecified prograns
in the department currently managed for both fish and gane.

Nunber 2675

REPRESENTATI VE GUTTENBERG nentioned a suprene court case about
the differential between resident and nonresident hunting,
suggesting the state is looking at a huge liability. He asked
whether there is any simlarity here, since residents aren't
bei ng charged the sanme as nonresidents.

Nunber 2617

ROBERT NAUHEIM Assistant Attorney GCeneral, Natural Resources
Section, Civil Dvision (Anchorage), Departnent of Law, replied
that he thinks there is. He cited what he suggested is a very
hel pful case, Shepherd v. State, Dep't of Fish & Gane, a [1995
Al aska Suprenme Court] case that challenged the statutory
preference for resident hunting of noose, elk, and deer. He
said it addressed whether that kind of resident preference was
perm ssible under the "privileges and immunities" clause of the
U.S. constitution, the conmerce clause, and several provisions
of the Alaska constitution including the equal protection or
equal rights clause and the equal application clause.

MR. NAUHEI M expl ained that the court upheld that statute. The
essential holding with respect to the state constitutional

i ssues was this: residents and nonresidents aren't simlarly
situated with respect to access to recreational use of fish and
gane. The court declined to pursue any further analysis and

said the state can nmake distinctions between residents and
nonresi dents for purposes of recreational access to fish and
gane; it also noted that Article WVIII, Section 2, of the
constitution seenms to inpose "a kind of obligation for the
state, in some cases, to require a preference, especially when
there's a shortage.” He said the case doesn't specifically
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address a shortage, but that he thought nentioning that
provi si on was hel pful .

Number 2522

MR NAUHEIM wth respect to federal constitutional issues,
reported that the court [in Shepherd] ruled that "articles of
unharvested fish and gane" not destined to be articles bought
and sold in interstate commerce aren't subject to the kind of
anal ysis inposed by the court on laws that seem to discrimnate

agai nst interstate comrerce. It essentially held that
unharvested npose and ganme aren't articles of interstate
conmer ce.

Nunber 2457

MR. NAUHEI M suggested that an argunent nade by the guides [in
Shepherd] has sonme degree of relevance with respect to this
bill. He explained:

It addressed an argunent nade by the guides that
because there was a disparate opportunity for

residents and nonresidents, ... any kind of burden
that it placed on the guides in terns of their
business - hurting their business if they ... catered

to nonresidents - was a de mnims kind of burden and
incidental, and so long as the state was attenpting to
address a scarcity or sone other reasonable objective
- reasonabl e state i nt erest - t hat ki nd of
discrimnation wasn't fatal to the | aw

MR. NAUHEI M tol d nmenbers that the provision raised nost often in
these kinds of cases is the privileges and immunities clause.
He reported that the Baldwin case, a U S Suprene Court case
well known to "fish and gane" attorneys, said that a state can
di stingui sh between residents and nonresidents for purposes of
recreational access to fish and game; it did so on the basis
that the privileges and immunities clause of the federa
constitution was designed to protect those kind of essential
activities or basic rights that are necessary to maintaining a
union of states, and it specifically found that hunting gane
such as elk is not one of them M. Nauhei m added, "Qur suprene
court relied specifically on that case to hold that our
preference for residents, in the case of «certain big-gane
hunting, was ... sustainable, was permssible under that
constitutional provision under Bal dwi n."
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Number 2364
REPRESENTATI VE KERTTULA said to M. Nauhei m

You may be on real good grounds here with increasing
the tax. But in terms of viewing, aren't we really
tal king about tourisn? And ... aren't Alaskans just
as simlarly situated as nonresidents? And isn't that
where we're going to really have our problenf
That's interstate commerce. And then we get shifted
into a whole nore difficult analysis, don't we?

MR. NAUHEI M repl i ed:

Well, that's ... an argunent. But | think the real
purpose of the bill is to equalize the costs that are
borne by residents and nonresidents. The notion that

nonresi dents would pay $15 nore than residents to
view wildlife when they engage one of these

comercial services - ... as | understand the policy
objectives of the admnistration, of the Departnent of
Fish & Gane - is that that fee also reflects a
difference in the amount ... that the state can be

vi ewed as spendi ng on residents versus nonresidents.

Nonresidents just sinply don't pay anything unless

they buy ... a hunting license or a fishing |license or
sonething of that sort. And if they don't buy one of
those, there are still costs associated with managi ng

fish and wldlife populations so that they're healthy,
so that also the incidental benefits of view ng them
[are] there for Al askans ... and non- Al askans.

But Al askans do pay for governnment services by virtue

of the streamof ... oil taxes and ... other user fees
that the state charges. And those are ... revenues
that state governnent decides to allocate in various
ways. But they are the property of individua
residents of ... Alaska, and ... there is a series of
court cases - the Carlson case - that upholds those
kinds of efforts to equalize the costs that are borne
by residents, through the diversion ... of various
revenues from the general fund, and ... has allowed
the state to take those into account ... in |ooking at
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how the costs of providing ... for fish and wildlife
opportunities is borne.

Nunber 2222

MR. NAUHEIM said he realizes separate treatnment for residents
and nonresidents does raise constitutional issues, especially
with respect to the commerce clause. He expressed confidence

about advancing a vigorous case if it is challenged, but
acknowl edged that there is no guarantee of the outcone,
especially for constitutional issues in a new area. Noting that
he wasn't aware of another instance in the country of an attenpt

to assess a license for wldlife viewing, he concluded by
saying, "That's not to say that sone of these principles
woul dn't apply with equal force. But it is ... admttedly sort

of a foray into a new area."
Nunmber 2176

REPRESENTATI VE KERTTULA noted that she wasn't up on the nost
recent pernmutation  of the Carlson case, but request ed
confirmation that the state has had to "go through quite an
onerous burden there to try to justify those differentials.”
Qbserving that the case has been around for years, she said
"That's just a risk; am1l right?"

MR. NAUHEIM replied that he thinks it's a fair assessnent. He
added:

| don't think this law reflects the kind of ... fee
disparity that's present ... in the Carlson case.
That was a case involving ... taxing of a commerci al
activity, comercial fishing, and the fee disparity
was in the hundreds of dollars. So ... we have, |
think, very good advantages ... in the case of this
bill for two reasons: one, we're really not

directly taxing a commercial operation. W' re

assessing a user fee for those nonresidents who view
wildlife. And the sort of enforcenent nechanism is
through the use of commercial providers. And ... in
addition to that, again, we're just not assessing the
kind ... of fee differential. But if ... this case
were to go to court, there wuld be ... the
transacti onal costs of litigation, which <can be

significant in those [kinds] of cases.
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Nunmber 2083

REPRESENTATI VE KERTTULA said she understands the argunents on
roads and infrastructure, and how [the state's] oil noney goes
towards those things and thus can be counted as if it were a tax

on Al askans. However, she questioned what Al askans pay
specifically for [wildlife] Vi ewi ng and how treating
nonresidents differently can be justified. She clarified that

she doesn't want to pay for being able to see wildlife, but is
concerned about what wll happen iif this 1is inposed on
nonr esi dent s. I ndicating sonme of her concern stens from her

work on previous cruise ship legislation, she remarked, "The
head tax there was clearly on everybody, and that's how we
avoi ded constitutionality problens.™ She thanked M. Nauheim

for his analysis.
Nunber 2022

REPRESENTATI VE GUTTENBERG referred to page 4, Section 7, which
i ndi cates the conmm ssioner may appoint agents. He observed that
a process is being set up to collect these fees, but noted that
only one part-tinme enployee is being added. He asked whet her
t hat sane person would [be responsible for] Ket chi kan,
Anchor age, and Fai rbanks, for exanple.

ACTI NG COVM SSI ONER DUFFY answer ed:

We already have, wunder our current structure, about
1,600 licensed vendors statew de. A nunber of those
people would be wused [for] this program So what
we're trying to do from our side of the equation is,
in terms of the personnel to do the specific
adm ni strative structure, we're trying to keep that to
a mninum That's why you have one part-tinme person

reflected in there. But we already have a structure
in place for the hunting licenses, and we anticipate
using a simlar structure ... on this wildlife view ng
fee.

[ The remainder of the mnutes pertaining to HB 163 are
forthcom ng. ]
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