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"An Act relating to agricultural facilities and operations as
private nuisances; and to disclosures in transfers of real
property located within one mle of an agricultural facility or
an agricul tural operation."

- SCHEDULED BUT NOT HEARD

HOUSE BI LL NO 222
"An Act relating to annual rental fees for mning clains."

- SCHEDULED BUT NOT HEARD

HOUSE BI LL NO. 206

"An Act relating to a vessel-based commercial fisheries |[imted
entry system to managenent of offshore fisheries, and to the
definition of 'person' for purposes of the commercial fisheries
entry program and providing for an effective date.”

- SCHEDULED BUT NOT HEARD
PREVI QUS ACTI ON
BILL: SB 60

SHORT TI TLE: FARM OPERATI ONS: DI SCLOSURE / NUI SANCES
SPONSOR(S): SENATOR(S) GREEN

Jrn-Date Jr n- Page Acti on

01/ 30/ 01 0221 (S) READ THE FI RST TI ME -
REFERRALS

01/ 30/ 01 0221 (S) JUuD

02/ 07/ 01 0301 (S) COSPONSOR( S) : THERRI AULT

03/ 30/ 01 (S JUD AT 1:30 PM BELTZ 211

03/ 30/ 01 (S) Moved CS(JUD) Qut of
Committee
M NUTE( JUD)

04/ 02/ 01 0902 (S) JUD RPT CS 3DP NEW TI TLE

04/ 02/ 01 0902 (S) DP: TAYLOR, DONLEY,
THERRI AULT

04/ 02/ 01 0902 (S) FN1, FN2: ZERQ( DNR)

04/ 04/ 01 0932 (S RULES TO CALENDAR 10R 4/ 4/01

04/ 04/ 01 0942 (S) READ THE SECOND TI ME

04/ 04/ 01 0942 (S) JUD CS ADOPTED UNAN CONSENT

04/ 04/ 01 0942 (S ADVANCED TO THI RD READI NG
UNAN CONSENT

04/ 04/ 01 0942 (S READ THE THI RD Tl ME CSSB
60( JUD)

04/ 04/ 01 0942 (S) PASSED Y17 N2 E1
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04/ 04/ 01 0942 (S) ELLI S NOTI CE OF
RECONS| DERATI ON

04/ 04/ 01 (S) RLS AT 10: 45 AM FAHRENKAMP
203

04/ 05/ 01 0959 (S) RECON TAKEN UP - I N THI RD
READI NG

04/ 05/ 01 0959 (S) RETURN TO SECOND FOR AM 1
UNAN CONSENT

04/ 05/ 01 0959 (S) AM NO 1 ADOPTED Y15 N4 E1

04/ 05/ 01 0959 (S) ... CHANGES TI TLE OF
LEG SLATI ON

04/ 05/ 01 0960 (S) AUTOVATI CALLY I N THI RD
READI NG

04/ 05/ 01 0960 (S) PASSED ON RECONSI DERATI ON Y17
N2 El

04/ 05/ 01 0962 (S) TRANSM TTED TO (H)

04/ 05/ 01 0962 (S) VERSI ON:  CSSB 60(JUD) AM

04/ 06/ 01 0875 (H READ THE FI RST TI ME -
REFERRALS

04/ 06/ 01 0875 (H RES

04/ 09/ 01 (H RES AT 1:00 PM CAPI TOL 124

BILL: HB 216
SHORT TI TLE: BD OF FI SHERI ES MEETI NGS/ EMERGENCY ORDERS
SPONSCR( S) : RESOURCES

Jrn-Date Jr n- Page Acti on

03/ 26/ 01 0730 (H READ THE FI RST TI ME -
REFERRALS

03/ 26/ 01 0730 (H FSH, RES

03/ 27/ 01 0746 (H FSH REFERRAL WAI VED

04/ 02/ 01 (H) RES AT 1: 00 PM CAPI TOL 124

04/ 02/ 01 (H Heard & Held
M NUTE( RES)

04/ 09/ 01 (H RES AT 1: 00 PM CAPI TOL 124

W TNESS REG STER

HANS NEI DI G Staff

to Senator Lyda G een

Al aska State Legislature

Capi tol Building, Room 125

Juneau, Al aska 99801

POSI TI ON STATEMENT: Spoke on behal f of Senator G een, sponsor
of SB 60.

PETER FELLMAN, St aff
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to Representative John Harris

Al aska State Legislature

Capi tol Building, Room 513

Juneau, Al aska 99801

POSI TI ON STATEMENT: On behal f of Representative Harris, sponsor
of HB 82, the conpanion bill in the House, answered questions
regardi ng SB 60.

WAYNE REGELI N, Director

Division of WIldlife Conservation

Al aska Departnent of Fish & Gane ( ADF&G

PO Box 25526

Juneau, Al aska 99802-5526

POSI TI ON STATEMENT: Testified regarding SB 60.

LARRY DeVI LBI SS

HC04 Box 9302

Pal mer, Al aska 99645

POSI TI ON STATEMENT: Testified regarding SB 60.

ROBERT VELLS, Director

Di vision of Agriculture

Department of Natural Resources (DNR)

PO Box 1800 d enn Hi ghway, Suite 12

Pal mer, Al aska 99645-6736

POSI TI ON STATEMENT:  Answered questions regardi ng SB 60.

DOUG MECUM Di rect or

D vision of Commercial Fisheries

Al aska Departnent of Fish & Gane ( ADF&G

PO Box 25526

Juneau, Al aska 99802-5526

POSI TI ON STATEMENT: Answer ed questions regardi ng SB 60.

BRUCE TWOMLEY, Appoi ntee

to the Cormercial Fisheries Entry Conm ssion

PO Box 020972

Juneau, Al aska 99802-0972

POSI TI ON STATEMENT: Testified as appointee to the Comerci al
Fi sheries Entry Conm ssion.

JIM COLI ER

PO Box 966

W angel |, Al aska 99929

POSI TI ON  STATEMENT: Testified regarding Bruce Twoni ey,
appointee to the Commercial Fisheries Entry Comm ssion.
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LANCE NELSON, Assistant Attorney General

Nat ural Resources Section

Cvil Division (Anchorage)

Departnent of Law

1031 West 4th Avenue, Suite 200

Anchor age, Al aska 99501-1994

POSI TI ON  STATEMENT: Commented on HB 216, Version L, and
answer ed questions; suggested amendnent [Amendnent 1].

DOUG MECUM Director

Di vi sion of Commercial Fisheries

Al aska Departnent of Fish and Gane

P. 0. Box 25526

Juneau, Al aska 99802-5526

POSI TI ON  STATEMENT: Testified on HB 216, Version L, and
answer ed questi ons.

JERRY M:CUNE

United Fi shernmen of Al aska

211 Fourth Street, Suite 112

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified in support of HB 216, Version L.

SUE ASPELUND, Executive Director

Cordova District Fishernen United

P. 0. Box 939

Cordova, Alaska 99574

POSI TI ON STATEMENT: Testified in support of HB 216, saying it
is inportant |legislation, especially Section 3, which will help
to restore the public's confidence.

DAN W NN, Commerci al Fi sherman

(No address provi ded)

Honer, Al aska 99603

POSI TI ON STATEMENT: Testified in support of HB 216.

JENNI FER YUHAS, Staff

to Representative Beverly Msek

Al aska State Legislature

Capi tol Building, Room 128

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Expl ai ned Amendnent 2 to HB 216, Version L.

ACTI ON NARRATI VE

TAPE 01-31, SIDE A
Number 0001
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CO- CHAIR BEVERLY MASEK called the House Resources Standing
Commttee neeting to order at 1:15 p.m Menbers present at the
call to order were Representatives Masek, Scalzi, MQiire,
G een, Chenault, Stevens, Kapsner, and Kerttul a.

SB  60- FARM OPERATI ONS: DI SCLOSURE / NUI SANCES

[ Cont ai ns di scussion of HB 82, the conpanion bill in the House]

CO- CHAI R MASEK announced that the first order of business would
be CS FOR SENATE BILL NO 60(JUD) am "An Act relating to
agricultural facilities and operations as private nui sances; and
to disclosures in transfers of certain real property |ocated
within the wvicinity of an agricul tural facility or an
agricultural operation.”

Nunber 0145

HANS NEI DI G Staff to Senator Lyda Geen, Alaska State
Legi sl ature, canme before the commttee to testify on behalf of
Senat or Green, sponsor of SB 60. He explained that SB 60 would
provi de better protection for Al askan farnmers, who had requested
the Ilegislation because of the belief that their farmng
operations are not adequately protected under current Al aska
St at ut es.

MR. NEID G indicated many farnmers have had sone experience with
an encroachnment on their right to farm As urbani zati on noves
in, often the newconers don't like certain aspects of
agriculture such as the animals, sounds, and snells. Those who
nove to the country need to know what they are getting into.
People in other areas of the nation, where urban sprawl is
creating a bigger problem than yet experienced in Al aska, are
taking action to protect existing agricultural operations and
avoi d unnecessary lawsuits. M. Neidig stated:

The Right-to-Farm bill takes +the reasonable and
i nnovati ve approach of coupl i ng a farmer's
gr andf at her ed right to conti nue agricul tural

activities, to the filing and maintaining of a farm
conservation plan with the US DA [Uinited States
Departnent of Agriculture] Soil and Water Conservation

Servi ce. In this way, SB 60 protects the rights of
farmers by ensuring that farnmers cannot be sued in
Al aska, for sinply conducting everyday farmng

activities.
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[ There was a notion to adopt the Senate version for discussion
purposes, but it was already before the conmittee.]

Number 0300

REPRESENTATI VE KERTTULA asked M. Neidig whether the Senate
version includes aquatic farm ng, noose, and tinber operations.

MR NEID G replied that "noose" is listed in the definitions.
Forestry was already in the legislation, and the Senate
Judiciary Comm ttee added sone clarifying | anguage.

[An unidentified speaker indicated "aquatic farmng" is listed
on page 2, line 16, of CSSB 60(JUD) am ]

REPRESENTATI VE KERTTULA asked what the new | anguage regarding
tinber is going to nean.

MR. NEID G responded that he could not speak for the Chair of
the Senate Judiciary Commttee. However, the |anguage "forestry

or tinber harvesting” was already in the bill. He stated his
belief that it was the intent of the Senate Judiciary Conmttee
to add |anguage to cover that nore broadly, i ncl udi ng

manuf act uri ng or processi ng operations.

REPRESENTATI VE KERTTULA asked M. Neidig what "manufacturing or
processi ng" coul d nean.

MR NEID G reiterated that, at present, he could not speak for
the Senate Judiciary Conmttee on that matter.

Nunmber 0495

PETER FELLMAN, Staff to Representative John Harris, Alaska State
Legislature, testifying via teleconference, spoke on behalf of
Representative Harris, sponsor of HB 82, the conpanion bill in
t he House. He explained that the [|anguage added regarding
processing clarifies language in existing statute. He read
lines 23-25, on page 2 [CSSB 60(JUD) am. He nentioned
commodity and processing. He asked, "If you can harvest trees,
what good is it if you can't process those trees into tinber?"

REPRESENTATI VE KERTTULA noted that the |anguage |ooks broad

enough that soneone could install a huge processing plant and
the bill would cover it, which she did not see as the original
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intent behind the bill. She asked M. Fellman to confirm
whet her she was correct.

MR. FELLMAN answered that under [SB 60], if people wanted to
build a large processing plant or |lunber factory, they would

still be required to go to [Alaska] Soil and Water Conservation
[wth] a viable plan to prove that they can do this wthout
harm ng the environnent. A small farmer who feels it is nore

cost-effective to harvest a tract of trees and make | unber out
of them for exanple, wll be covered by this |egislation.

Nunmber 0678

REPRESENTATI VE KERTTULA asked M. Fellman if all farns now in
exi stence have soil and water conservation plans.

MR. FELLMAN replied that soil and water conservation plans are a
voluntary program wthin Alaska and, in fact, the entire U S
He explained that iif farmers go to the soil and water
conservation district and request help in protecting their I|and,
animal s, and neighbors, then the district [personnel] cone to
their land and put together a plan they can use to farmin a
safe manner. M. Fellman said wthout having the nunbers in
front of him out of 13 districts in Al aska he was certain there
were 500-600 soil and water conservation plans; conversely, 500-
600 ot her farmers didn't have pl ans.

Number 0777

REPRESENTATI VE KERTTULA referred to her previous discussions
wth M. Fellmn regarding either "having the plan" or having

been in operation for three years. She asked M. Fellman to
corment on whether he had any opposition to adding that
| anguage. She added, "I know this is the Senator's bill, so

maybe | should be directing it to her aide."
MR. FELLMAN replied:

The problem with that is, ... in the Lower 48, the
right-to-farm | aws that have w thstood the chall enges
from the [U S.] Supreme Court had a nechanism that
could show that the farmers were doi ng everything that
they could do to farm in a safe and environnentally
friendly manner.

And so, if we elimnated the need - if we make it so
that there's two possibilities - then the chances of
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the farnmer who does not have their soil and water
conservation plan ... being successful in protecting
his <crop against a nuisance lawsuit is greatly
di m ni shed.

The reason the plan is there is so we can prove that
this farnmer is making every effort possible to be a
safe and environnentally friendly farmer and is
concerned about his neighbors. And that's ... part of
what we're trying to do with the existing law, to give
it nore bite when it cones to protecting the farnmner

REPRESENTATI VE KERTTULA said she agreed wth that thought.
However, this |law has been in place for over ten years. She
suggested a court could make a decision on whether or not it was
going to allow it to stand, or could strike that provision of
the law. She added, "So at l|least the farnmer who's been in place
for three years ... has a chance. ... Isn't that also correct?"

MR. FELLMAN responded that the Right-to-Farm | aw has never been

chal l enged in Al aska. If the farnmer is not a nuisance at the
time he or she starts farmng, the farner is not considered to
be a nuisance. In the legislation, "we" struck the specific

nunber of years out, because there was concern that Al aska has a
five-year clearing requirenment, which could make it possible for
a farmer to sit on his or her land for four years, decide to
clear it, and not be covered.

MR. FELLMAN concluded that this legislation is in the best
interests of all Alaskans. It will cover the farners and save a
| ot of legal battles and fights anong neighbors. In response to
a followup question by Representative Kerttula, he said he was
unawar e of any cases in Al aska.

Nunber 1082

REPRESENTATI VE KAPSNER referred to an anendnent nade on the
Senate floor to the title of the bill on page 1, l|ines 2-3,
changing "located wthin one mle" to "located wthin the
vicinity of an agricultural facility or [an agricultural]
operation.” She asked how t hat changes the bill

MR NEIDG deferred to M. Fellnman, who had worked on that
change in the House.

MR. FELLMAN explained that in the previous bill a disclosure
statenent said "within one mle.” |In "Judiciary"” it was decided
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that the liability for disclosure in Al aska should be not on the
i ndividual who is selling the real estate or the property, but
on the person who purchases the real estate. And so the
purchaser now, under Megan's Law, needs to find out if there's a
farm cl ose enough that bothers himor her. [If that farmis two
feet fromthe house or twenty mles away, "if it bothers him it
bothers him" Therefore, in the vicinity, the purchaser nust
| ook around and see if there is a farmor a farm operation wth
whi ch the purchaser is unconfortable.

Number 1265

WAYNE RECGELIN, Director, Division of WIdlife Conservation,
Al aska Departnent of Fish & Gane (ADF&G, referred to a section
of the bill that defines "livestock"” [subsection (d)(3), page 3,
lines 12-14] and noted that npose are included. He told the
commttee that noose are currently not considered |ivestock by
Al aska |l aw - they may not be owned by a person.

MR. RECELIN said the legislature has addressed the issue of
noose farmng three to four times in the last ten years, each
time deciding it was not in the best interest of Alaska's
wildlife or hunters. M. Regelin said he was surprised to see
[mobose included in the list of livestock], and he urged the
commttee to renove that [|anguage, which would potentially
conflict with other statutes and create great confusion in the
publi c.

Nunber 1349

MR. NEID G explained that the Senate Judiciary Conmmttee added
that | anguage and [the sponsor] didn't consider it an unfriendly
amendnment at the tine. He said he would "leave it at that" and
deferred to M. Fellman for additional conment.

Number 1372

MR. FELLMAN responded that at the tinme, in the Senate Judiciary
Commttee, he was unprepared to address the npose issue. He
offered his opinion, which he believed to be shared by
Representative Harris, that npbose should be "taken out of the
definition.”

Number 1412

LARRY DeVILBISS, testifying via teleconference, told nenbers he
is a carrot-and-beet farmer who started farmng in the '50s
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under the federal Honestead Act. H s farm has a conservation
pl an, although it certainly wasn't required at that tine. Since
the '50s, subdivisions have devel oped all around the farm M.
DeVilbiss said he lives with subdivision dogs running through
the farm as well as four-wheel ers and snownpbil es.

MR DeVILBISS told Ilisteners that when neighbors start
conplaining about tractors working late at night, or snow
blowing off of fields and drifting across roads, they realize -
from what goes on in other states - that sooner or |ater someone
will try to get a |l egal answer that makes the farner liable. He
stated his belief that it is tinely to have some protection in
"this fastest growing part of the state.”

MR. DeVILBISS stated his support of [SB 60]. He called it the
centerpi ece and nunber-one priority of the Al aska Farm Borough
whi ch supports it strongly. He added that the Matanuska/ Susitna
Bor ough unani nously supported this as well.

MR. DeVILBISS recalled that the last tinme he testified "on
this,” it was anended to address the nuisance of blow ng snow
and to add "bison"; he believes that was when "npose" was added
to the |language. He said he is "pretty happy" with this."

MVR. DeVILBISS told nenbers the "processing elenent” i's
necessary. Al though his farm hasn't grown carrots for six
nonths, it is still processing them and putting them on the
mar ket, which involves traffic and hired help. M. DeVil biss
said eventually in [the Mtanuska-Susitna area] there wll be a
need to freeze fresh vegetables and put them on the market year-
round. He conti nued:

| think the intent of taking ... that three-year del ay
out of the older version was so that farns that cane
in with a conservation plan would be imediately
covered. | believe, right now, if you bought |and
from either the state or the borough, you would be
required to get a farmplan. And if the farmis being
devel oped in conpliance with the farm plan, it should
have i nmedi at e cover age.

Number 1695
CO- CHAIR MASEK remarked that noose and bison are two totally

different animals. She asked M. Neidig - based on testinony by
M. Regelin, M. Fellman, and hinself regarding the addition of
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noose to the Senate bill - whether Senator G een would object to
renovi ng noose fromthe bill

Nunber 1700

MR. NEID G responded that it would be left to the discretion of
t he House Resources Standing Committee.

Nunber 1745

REPRESENTATI VE KERTTULA asked M. Wlls [waiting online] when
aquatic farm ng was added. She also asked him to confirm that
hi s division does not cover aquatic farm ng.

Nunber 1759

ROBERT WELLS, Director, Division of Agriculture, Departnent of
Nat ural Resources (DNR), testifying via tel econference, recalled
that ["aquatic farmng"] was in the bills from the outset, as
proposed by Representative Harris and Senator G een, because it
was nodeled after legislation in other states. He deferred to
M. Fellman for further comment.

Number 1819

MR. FELLMAN affirnmed that "aquatic farm ng" has been in the bil
since the beginning, and said there are aquatic farners in

Al aska. He also affirnmed that the language in the bill was
nodel ed from that of other states that have had success in the
"right to farm" He said "we" don't feel like l[imting someone

who wants to farm catfish, for instance, "where they could get
protection if they do have a soil and water conservation plan.”
He went on to say that aquatic farmng is a real industry that
could be a possible industry in Al aska; therefore, it should be
covered by the |egislation.

Nunber 1874

REPRESENTATI VE KERTTULA asked, "Do they get soil and water
conservation district plans?"

Nunber 1956
MR. WELLS answered that it was a good question to which he
didn't know the answer. He added that the U S. D.A national

farm statistics account for aquaculture in J[agricultural]
statistics. He surmsed that the U S. D.A wuld be willing to
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work with people, although he wasn't sure its staffing would
allow for that. He suggested it could be | ooked into.

Nunmber 1956

DOUG MECUM Director, D vision of Comrercial Fisheries, Al aska
Departnent of Fish & Gane (ADF&5, cane before the commttee and
stated that he just becane aware of this issue when he cane to
this neeting. He pointed out that aquatic farmng is governed
under the Aquatic Farm ng Act, which has provisions to deal wth
i npacts, changes in operations, and expansion of facilities, for
exanpl e. Wthout talking to DNR staff in the D vision of
M ning, which is responsible for DNR s part of this, and to the
Division of CGovernnental Coordination, M. Mcum said, he
couldn't say if the present |anguage of the bill poses conflicts
Wi th existing statutes.

Nunmber 2009

CO CHAI R MASEK suggested a friendly amendnent to renove "noose,"
frompage 3, line 13, of the bill. She asked if there were any
obj ecti ons.

REPRESENTATI VE KERTTULA said, "So noved." [ No objections were
st at ed. ]

Number 2029

REPRESENTATI VE KAPSNER noted that "blow ng snow' and "neking
noi se" were not included in HB 82.

Nunber 2077

REPRESENTATI VE KERTTULA offered a second anendnent, on page 2,
lines 29-30, to delete ", nmanufacturing, or processing". She
expl ai ned that this |anguage was added on the [Senate] floor and
is not "well intended." First, it appears the soil and water
conservation boards probably won't allow this anyway. Second

the | anguage, as-is, opens up an agricultural "right to farm ng"
bill to sonething never intended - vast tinber operations.

Third, she expressed concern regarding what woul d happen in the
future if there are anmendnents to the law. She said she is nuch
nore confortable with the House bill, which does not contain the
sanme | anguage.

Nunber 2148
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MR NEIDIG in response to a question from Co-Chair Masek
stated his belief, based wupon [comments fron] the Senate
Judiciary Conmttee and on the Senate floor, that Senate nenbers
felt strongly that this |anguage should be included. He
deferred to the conmttee, however.

Number 2199

CO CHAI R SCALZI asked for clarification regarding Anendnent 2.
He said to Representative Kerttula, "In ternms of ... your
father's district, where he grew up, | would think there would

have been a need for that type of industry to be protected.”

REPRESENTATI VE KERTTULA replied, "I haven't heard from anyone
who spoke to that necessity.” She suggested that M. Wlls
could speak to whether there has been any problem to date. She
said there has never been a challenge under the original
statute. Her concern is nore along the lines of seeing "the
other end of the problem™”™ which <could be nuch Ilarger
operations, should this |aw subsequently be anended. She added,
"I think that that was, nore or less, the intent of the
anendnent . So I'm not confortable with it. But, certainly,
it's up to the chair whether she wants to go further to ask for
nore information on it."

Nunber 2275

CO CHAIR MASEK spoke against [Anmendnent 2]. She stated her
belief that [SB 60] has been reviewed in Senate Judiciary
Commttee, and that [the |anguage in question] is a good
addi tion.

Number 2291

REPRESENTATI VE STEVENS sai d he appreciated [ Anendnent 2] and was
going to vote for it, but was frustrated that no one from the
Senate was present to "defend what they have done.” He said
commttee nenbers had been placed in a position of voting for
sonet hing that no one had defended to them

REPRESENTATI VE KERTTULA, in response to a coment by Co-Chair
Masek, clarified that [Arendnent 2] related to only the |anguage
"manuf acturing, or processing”, not the entire |ine.

Nunmber 2359
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MR. FELLMAN comrented that if person who has property with trees
on it would be protected, under current law, to cut those trees

down, but not to take themto a sawm || to nmake sonething usefu

for the farm H s concern is that people would be piling wood
and burning it, instead of running it through a sawmll and
using it as a "processed product.” A person whose neighbor
conpl ai ned about sawdust on the road woul dn't be covered agai nst
a nui sance |awsuit. M. Fellman said it is inperative to allow
peopl e who have purchased those trees along with their land to
make a useful product out of them He offered his personal

belief that the l|anguage put in by the Senate is good |anguage
that he hopes will remain.

REPRESENTATI VE STEVENS expressed appreciation for M. Fellmn's
coment regardi ng use of tinber on a person's own | and.

Number 2454

COCHAIR called a brief at-ease at 1:55 p.m She called the
meeting back to order at 2:07 p.m

A roll call vote was taken. Representatives Kapsner and
Kerttula voted for Anmendnent 2. Representatives Chenault,
McQuire, St evens, Masek, and Scal zi voted agai nst it.

Therefore, Amendnment 2 failed by a vote of 2-5.
Nunmber 2526

REPRESENTATI VE KERTTULA nade a notion to adopt Anendnent 3, a
handwritten anmendnent whi ch r ead [ origi nal punct uati on
provi ded] :

SB 60

p.2, Line 16

del et e:

", or that is used in aquatic farm ng"

[ An additional handwitten anmendnent on the sane handout, never
addressed by the commttee, was to delete "(ix) aquatic
farmng;" frompage 3, |line 6, and renunber accordingly.]

CO CHAI R MASEK obj ected to Anmendnent 3.
REPRESENTATI VE KERTTULA explained that fish farmng is not
allowed in [Al aska]. Nor is this part of anything contenpl ated

by either [Alaska's] the original R ght-to-Farm law or the
right-to-farm laws she has |ooked at wth regard to other
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states; she surmsed it mght exist in states that allow finfish
farm ng, however. She pointed out a further conplication: one
addition to the law at this point is that an agricultural
operation won't be a nuisance, regardl ess of subsequent
expansion of the facility; therefore, a person could have a very
smal |l site expand into sonething that is "huge."

Number 2584

CO CHAI R SCALZI spoke against the anendnent, noting that "we"
had just gone through considerable public condemation of
expandi ng the aquatic farmng in Kachemak Bay, and are currently
dealing with a mariculture issue in Southeast [Al aska]. He said
he thought it was appropriate that ["aquatic farmng"] was
included in the bill

CO CHAIR SCALZI agreed finfish farm ng does not exist in Al aska
and that salnon farmng is against the law. However, he said he
"tends to think"™ about the mariculture and shellfish farm ng.
For exanple, he is aware of approximately 14 farm sites in
Kachemak Bay that could use protection because of the pressure
that exists to renove them

CO CHAIR  SCALZI concurred, however, W th Representati ve

Kerttula' s concern about expansion. He referred to page 1, line
14, of the bill, which reads, "on the site regardl ess of any
subsequent expansi on". He said it is a sensitive issue; he

added, however, that a farm could not be expanded w thout the
concurrence of DNR and ADF&G

Nunmber 2653
REPRESENTATI VE KERTTULA responded:

| really hear those concerns, and | think that they're

well taken, but this is really [an] inappropriate
vehicle for them C They're under separate
statutes, but now you're starting to call them an
agricultural operation. And it really is mxing
apples and oranges, not to nention fish, and trees,
and things like that. So ... 1'd be real open to
wor king on that or getting legislation drafted; | just

think they don't belong in this particular piece of
| egi sl ati on.

Nunmber 2688
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CO- CHAIR SCALZI said he appreciated Representative Kerttula's
remarks, and in sonme regards he wshed there were [other
| egislation]. On the other hand, he stated the follow ng:

| think that mariculture is certainly an agricultura
industry, and that it's a very viable one. And | can
speak very clearly to the pressure that's put on
mariculture farns in the bay right now, because there
was a loud vocal majority that banned jet skis in the
bay, also, and personal watercraft, and ... it was
sonmething that | thought, "This is the kind of thing
that they need protection against.”

Al'l of a sudden, you have an influx of individuals who
say that, for no biological reason, they want to ban
sonething; the nunbers are there to boot them out.

And | think that this does offer sone protection to
those individuals who have invested a |ot of nobney and
time in an operation that | certainly do consider
along the agricultural |ines. So, | respectfully
di sagr ee.

Number 2735

REPRESENTATI VE Mc GUI RE not ed t hat she chairs t he
[ Adm nistrative] Regul atory Review Committee, and aquatic
farmng is a central issue. She told Representative Kerttula
she has high regard for her. She indicated aquatic farmng is
alive and well, however, and referenced the Aquatic Farm ng Act
[not made available in commttee packet]. Representati ve
McCGuire said, "W do need to start to think about them as a
unit."

REPRESENTATI VE McGUI RE of fered her belief that [aquatic farm ng]
is a viable part of agriculture, and that inserting it into this
| egi slation gives that concept a strong recognition. She added
that it is different froma fish farm She spoke of potenti al

noting that Canada and Washington State have diversified their

econom es through the developnent of aquatic farm ng. She
concluded that it is a "valuable part" that should be reflected
in "this overarching bill relating to agriculture.”

Nunber 2820

MR. FELLMAN responded that there was a tine when there was no
rabbit farmng or fox farmng. Excluding the farmng of sea
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urchins, for exanple, would cut off part of the industry. He
enphasi zed the need to keep aquaculture in the bill

A roll call vote was taken. Representatives Kapsner and
Kerttula voted for Anmendnent 3. Representatives Chenault,
McQuire, St evens, Masek, and Scal zi voted agai nst it.

Therefore, Amendnent 3 failed by a vote of 2-5.
Nunber 2900

REPRESENTATI VE KERTTULA offered that she had spoken with the
House sponsor and knows the intent is to protect farns, whether
aquatic or |and-based, from encroachnent now.

CO CHAI R MASEK t hanked Representative Kerttula but rem nded her
that the bill under discussion was the Senate version.

Number 2950

REPRESENTATIVE MGUJ RE noved to report CSSB 60(JUD) am [as
anended] out of conmttee with individual recomendations and
t he acconpanying fiscal note.

Nunmber 2969

REPRESENTATI VE KERTTULA objected, explaining that [HB 82] is a
"much better vehicle, nore cleanly drafted”; therefore, she
woul d prefer to see it noved.

A roll call vote was taken. Representatives Chenault, MQire,
St evens, Masek, and Scal zi voted to nove out of conmttee CSSB
60(JUD) am [as anended]. Representati ves Kapsner and Kerttul a
voted against it. [A small portion was not on the tape, but a
witten role call sheet recorded the votes.] Therefore, HCS
CSSB 60(RES) was noved out of the House Resources Standing
Commttee by a vote of 5-2.

[ Co- Chair Masek turned the gavel over to Co-Chair Scal zi.]

CONFI RVATI ON HEARI NG

Commerci al Fisheries Entry Conm ssion

TAPE 01-31, SIDE B
Nunmber 2965
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CO CHAI R SCALZI brought before the commttee the confirmation of
the appointnment to the Commrercial Fisheries Entry Comm ssion of
Bruce Twonl ey.

Number 2905

BRUCE TWOWLEY, Appointee to the Commercial Fisheries Entry
Comm ssion (CFEC), cane before the commttee. He stated that he
knew nost of the conmttee nenbers and had had the privilege of
working with sone of them He would not take up tinme with a
statenent, but would wel come questions fromthe commttee.

Nunmber 2875

REPRESENTATI VE KAPSNER stated that she whol eheartedly supports
M. Twoml ey's nonination. She indicated that she has worked
with himfor the last two years on a bill. She said she knows
M. Twoml ey has hel ped many people in her region work with the
IRS (Internal Revenue Service) to ensure that their boats and
permts were not seized, and she greatly appreciates all of his
wor k.

Nunber 2718

REPRESENTATI VE GREEN asked M. Twoml ey about sone words out of
exi sting code. From the statute that establishes the
commi ssion, he read: "The purpose of this chapter is to pronote

t he conservation and the sustained yield managed by the Al aska's
fisheries resources and the economc health of the commercial
fishing of Alaska." He asked M. Twonmley if he felt "we" have
acconpl i shed both ends of that.

Nunmber 2685

MR, TWOMLEY enphasized that [the Limted Entry] Act provides
limted tools; within that authority, he believes the CFEC has
done everything possible to serve those goals. He clarified
that those stated purposes are the requirenents for limting a
fishery; unless [CFEC] can denonstrate, for the record, that one
of its limtations wll serve those two purposes, [CFEC] cannot
undertake a limtation.

MR. TWOMLEY, in response to a further question by Representative
Geen, said [CFEC s] only real authority is to limt the nunber

of participants. Regarding that limtation, in every fishery
there's a grandfathering system Hi storically, there are always
nore people eligible to apply for limted entry permts than
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pl aces available - even though the nunber of places available is
generous because [CFEC] is required by law to nmake it the
hi ghest nunber of wunits of gear in one of the last four years
before limting.

MR. TWOMLEY explained that [CFECs] job is to rank the
applicants under a point system to ensure that the individuals
who nost need the available permts get them His job primarily
consists of witing the legal opinions that determ ne whether
sonebody gets the permt.

MR, TWOMLEY noted that the Act does address adjusting fleet
si ze. He indicated the state suprene court has said that if a
fishery beconmes too exclusive, nore permts nust be "added back
into the water, by selling them" The Act also calls for a buy-
back program and it addresses the taxing of fishernen to raise
the noney to buy back permts. He expanded on that:

The AG [attorney general] determ ned, sone years ago
that that part of the Act was broken; because it was a
dedi cated fund, you couldn't raise noney in that
fashion. ... [It] raised a couple of other questions.
That's a fairly fixable element of the Act; but we're
in the process of trying to fix that and consulting
with fishermen and trying to cone up with a proposal
And in the process, the suprenme court said, "Wt a
m nute."

[ There's] a case called the Johns' (ph) case.

There's ... a tension in the constitution between al

of these open-fishery clauses and the limted entry
aut hori zation cl ause. And in view of that tension,
the only way to resolve it is to ensure that limted

entry inpinges on opened entry as little as possible.

| think you can see the inplications of that holding
for an attenpt to reduce a fleet size. You could ask
the state to spend noney, or tax fishernmen to spend
noney [and] buy back a bunch of permts; but at the
point that you get to a point where it actually nakes
a difference - people's lives inprove because the
econom cs have inproved - you could back yourself into
this constitutional issue that could require you to
put nore permts back into the water. And we don't
have a good solution to the problem and it's nmade
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fixing the buy-back portion, | think, an alnost
i nsur nount abl e t ask.

Nunber 2477

JIM COLIER, testifying via teleconference, stated that he'd
spoken to M. Twom ey, who said he took an oath to uphold the
constitution. M. Collier said he'd found nunerous occasions
where "they" have violated the constitution. He expressed his
belief that it is not right that he should have to take himinto
court because he violates the constitution, when he already took
an oath to uphold it.

MR. COLI ER conti nued:

Also, he wote it on his shrinp-point rationale here

t hat C only persons who legally comercially
harvested shrinmp ... caught here in  Southeast
fisheries during 1991-95 would be eligible to apply to
a limted entry permt. Well, | brought this to his
attention and ... he wote back to ne that he did not
want to discuss this. | had to go to the onmbudsnman to
get an answer from him and he seens to worm away from
t hat . | don't think this is right when "comercially
harvest” neans the lawful ... taking and selling of
shri np.

Number 2390

MR. TWOMLEY responded that he had spent a lot of tine on the
phone with M. Colier discussing the issues. He said "we've
addressed it formally" and M. Colier went to court to chall enge
[ CFEC s] decision; that "cane to an end.”

MR. TWOMLEY told the conmttee that the nature of limted entry
is that it is controversial. The conmission is in the real m of
deci si on-nmaki ng that former Governor Hanmond described as, "You
can achi eve a bal anced decision in this process, but only if you
of fend everybody at least a little bit." M. Twom ey stated his
belief that [CFEC] has won sone general acceptance for fairness,
but individuals can conplain and always have sonething about
whi ch to conpl ai n.

CO CHAI R SCALZI announced the end of public testinony.

Nunber 2342
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REPRESENTATI VE GREEN nentioned the suprenme court and buy-backs.
He asked M. Twoml ey what that nunber woul d be.

MR. TWOMLEY answered that [CFEC] doesn't have an opportunity to
determ ne the optimm nunber for a fishery - which would be the
"triggering" nunmber for a buy-back program if it were |ower
than the nunber of units of gear. He defined "optimm nunber”
as that which is just right for the economcs, biology, and
managenent of the fishery. [Determ ning an optinum nunber] is a

difficult task. The optinmum nunber chosen for the sablefish
fishery is currently being challenged in court, for exanple; it
will be interesting to see the outcone and to discover how the

court views that process.
Nunber 2274

REPRESENTATI VE GREEN remarked that the issue is of concern to
many [l egislators] who don't have many commercial fishernen in
their districts, but who do have personal-use fisheries, for
exanpl e. He asked M. Twonley if he knew when a decision m ght
be reached in the lawsuit.

MR. TWOMLEY replied that this particular lawsuit is just getting
started in superior court; if it goes to suprene court, it could
take three years.

REPRESENTATI VE GREEN noted that to an outsider, when there
apparently are too many boats in the water for the nunber of
fish, the logical answer is to reduce the nunber of boats so
that the remainder could have a better l|ivelihood. He said that
is obviously too sinple.

MR. TWOMLEY replied that in response to a request from the
governor and salnon fishernmen, [CFEC] produced an outline of

options for fleet reduction. It addresses federal and state
buy-backs, as well as a catalogue of every idea "we've" ever
heard of for fleet reduction, including the follow ng: i deas

that would require the board' s action; ideas that would require
| egi slation; and some ideas that would vary from year to year.
The resulting publication is available to fishernen. Al t hough
no one has picked up an options yet, he stated his belief that
[the publication] has hel ped advance the discussion; he offered
to work through it with anyone who is interested.

REPRESENTATI VE GREEN t hanked M. Twoml ey and expressed interest
in receiving a copy of the publication.
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Nunber 2172

COCHAIR SCALZI agreed the followup information wll be
hel pful . He rem nded the conmttee that HB 206 woul d be heard
soon; it addresses a new form of license limtation and the

limted entry plan, which is currently under lively debate.
Number 2159

REPRESENTATI VE KAPSNER noved to forward the name of Bruce
Twoml ey [to the joint session for consideration of appointnent
to the Commercial Fisheries Entry Conm ssion]. [ There were no
obj ections. ]

HB 216- BD OF FI SHERI ES MEETI NGS/ EMERGENCY ORDERS

CO CHAI R SCALZI announced the next order of business would be
HOUSE BILL NO 216, "An Act relating to the energency order
authority of the comm ssioner of fish and game and to neetings
of the Board of Fisheries." [The bill was sponsored by the
House Resources Standing Commttee. |

Nunber 2113

REPRESENTATIVE MGU RE nade a notion to adopt the proposed
commttee substitute (CS), Version L [22-LS0774\L, U ernohle,
4/ 6/01], as a work draft. [No objection was stated.]

CO CHAI R SCALZI expl ained the changes to subsection (d) [page 3
of Version L]. He rem nded nenbers that at the previous
hearing, concern was expressed by the Al aska Departnment of Fish
and Gane (ADF&G that the |language in Section 2, subsection (d)
[of the original bill], which is the "nmeat" of the bill, was too
broad; the conm ssioner believed this |anguage would put undue
pressure on him to make changes and regulatory anendnents
regarding the Board of Fisheries that he felt would conprom se
that board's authority.

CO- CHAIR SCALZI reported that the language [in Version L] was
run by the departnent, and that wiork was done wth the
departnment's | egal counsel, Lance Nel son. Language was arrived
at that seened palatable to all: the new | anguage in subsection
(d). He asked M. Nelson to conment.

Nunber 2031
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LANCE NELSON, Assistant Attorney GCeneral, Natural Resources
Secti on, G vil Division (Anchorage), Depar t ment of Law,
testified via tel econference. He pointed out that [subsection
(d)] doesn't address biological energency situations. Rat her
it is targeted to address a situation in which there is a
possi bl e | ost harvest. Therefore, M. Nelson said he doesn't
believe the |anguage changes the current |aw, under case |aw,
regardi ng bi ol ogi cal energency situations.

MR. NELSON told menbers he believes, however, that it codifies
current case law, as expressed in the Peninsula Marketing
Association [v. Rosier] case that the [Alaska] Suprene Court
decided in 1995, although he believes it makes it even nore
specific regarding exactly what the conmm ssioner needs to do,
based on new i nformation.

Nunber 1973

CO- CHAIR SCALZI responded that the intent is to allow the
comm ssioner, in extrene cases, to be able to open a fishery
previously closed by the board under a regulatory action or
managenment plan; if all criteria in subsection (d) have been

nmet, then the comm ssioner may be able to open up a fishery.
Certainly, under a biological energency, the conmm ssioner now
has authority to close a fishery; that was never a question, but
there was a question regarding the ability to open a fishery.

CO CHAI R SCALZI further explained that the intent is to renmedy a
probl em that occurred in Cook Inlet and "potentially Area M or
any other area that has ... subsequent closures to it right now,
that under the managenent plan cannot be opened.™ He asked
whet her there were questions or coments regarding subsection
(d); none were offered.

Nunmber 1895

DOUG MECUM Director, Division of Commercial Fisheries, Alaska
Department of Fish and Gane, cane forward to testify, noting
that also present were Gordy WIlianms, ADF&G s |egislative
liaison; and Diana Cote, executive director of the Board of
Fi sheri es.

MR. MECUM advi sed nenbers that he had nothing to add regarding
subsecti on (d), except to say [ Co- Chair Scal zi ] had
characterized very well their discussions on the ability to cone
to sone accommodation on the | anguage. He also concurred wth
t he Depar t ment of Law t hat it clarifies exi sting
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responsibilities and authorities between the board and the

conmi ssi oner . M. Mcum added, "We don't believe that it does
upset the bal ance of power between the board and the departnent
that's outlined in statute and in |aw We believe that the

earlier version did, and we expressed that concern to you."

CO CHAIR SCALZI voiced his appreciation to the [ADF&S and the
Department of Law for working on this. He inforned listeners
that [Version L] had been faxed to Dan Coffey, chairman of the
Board of Fisheries, who had indicated he would send Co-Chair
Scal zi witten comrents, both his own and perhaps those of other
board nenbers.

Number 1782

CO CHAIR SCALZI turned attention to Section 3, regarding the
board's "agenda-change request |anguage.” He noted that at the
| ast hearing, the departnent indicated no problem wth that
| anguage. However, M. Nelson had suggested an anendnent to it.
[ Avendnent 1] read:

This subsection does not restrict the board's
authority to schedule and consider regulatory changes
as reasonably necessary for coordination with federa
fishery agencies, prograns, and | aws.

CO CHAI R SCALZI expl ained that [Amendnent 1] would clarify that
if the board needs an agenda change regarding the North Pacific
[ Fi shery] Managenent Council (NPFMC) or sone other federal

entity, it may change its agenda to do so. He said it isn't
necessary, but if the Departnent of Law feels confortable wth
it, he has no objection. In response to a question from

Representative Green, he specified that Anmendnent 1 would be
added followng the |ast paragraph of Section 3 [page 3 of
Version L].
Nunber 1700

REPRESENTATI VE McGU RE nmade a notion to adopt the foregoing as
Amendnent 1.

CO CHAIR SCALZI asked M. Nelson whether Amendnent 1 satisfies
the departnent as far as any "future ties on their agenda"
regardi ng federal and state neetings.

MR. NELSON answered that he believes it does.
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MR. MECUM expressed support for Anendnent 1.
Nunber 1610

CO CHAIR SCALZI asked whether there was any objection to
Amendnent 1. There being no objection, Arendnent 1 was adopted.

CO-CHAIR SCALZI turned the conmmittee's attention to the nmin
| anguage in Section 3.

Nunmber 1592

MR. MECUM noted that the conm ssioner, in previous testinony,
said he didn't have any particular problenms with that part of
the bill. M. Mcumtold nenbers:

W stated our preference that if the |egislature was
going to adopt legislation that sort of directed how
the ... Board of Fisheries set their agendas and
devel oped standards for that, that those standards and
that direction be, nost appropriately, directed to the
Board of [Fisheries] thensel ves.

This particular version does set up a little bit of a
tension between the departnment and the Board of
Fisheries on issues related to conservation issues, in

terms of changing their cycle. And | think you can
appreciate the fact that whether or not we agree with
what the board has done in the past, in terns of
taking things up out of cycle or not , t he
responsibility, the blame, the credit, whatever, has
rested with the board. And after all, this is the

board setting their own agenda.

W also did say that our preference would be that the
board would listen to the departnent's advice, would
defer to the scientific judgnment of the staff - their
staff - on issues of conservation. But under the
current laws, wunder their current regulations, they
don't have to do that.

This would, in fact, require a concurrence by the
comm ssi oner, by the departnent, on issues of
conservation, prior to the board being able to take up
an issue out of cycle, and where it would apply

is, essentially, in the instances of the public
bringi ng forward an agenda- change request.
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It wouldn't restrict, obviously, the departnent's
ability to bring one forward; it wouldn't dictate that
the board take it up; it wouldn't stop the board from
devel opi ng their own agenda-change requests, nor would
it stop the board from changing their schedule, in any
way, to deal wth any issue that they thought was
appropri ate. So it's very limted in ... scope. But
as you can see - and | think you can appreciate it -
it does set up a little bit of a different playing
field.

CO CHAIR SCALZI said that certainly is the intent.
Nunber 1428
JERRY McCUNE, United Fishermen of Al aska, cane forward, stating

support for Version L. Regardi ng the agenda-change request, he
told nenbers it addresses only "the public's section" regarding

an agenda-change request. M. MCune explained, "All we're
asking for is a little bit of proof when you bring an allegation
[regarding] a conservation issue before the board.”™ He said it

doesn't nean the board cannot take up a conservation issue, nor
that the public cannot bring that issue [before the board].

MR MCUNE noted that the scientists in charge of nost
conservation issues are in the department, rather than on the
board; he suggested there should be sonme concurrence that there
is a problem between the departnent and the board, in order
[for the public] to bring sonething like that forward.
Regar di ng subsection (d), M. MCune said he could think of only
rare instances in which the comm ssioner would have to do that,
such as when a fish run would be bigger than expected and,
therefore, the fishery mght have to be opened in order to
harvest sone "leftover fish." M. MCune added that he doesn't
foresee that happening often, if ever.

Number 1293

SUE ASPELUND, Executive Director, Cordova D strict Fishernen
United, testified via teleconference in support of HB 216. She
prai sed Section 3 as "a very inportant piece of work" that goes
a long way towards restoring the public's confidence in the
board process because it mandates that the board nust rely on
its scientific professionals.

Number 1254
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DAN W NN, Commercial Fishernman, testified via teleconference in

support of HB 216. He told nenbers he had assumed the
comm ssi oner could [ open a fishery] now because [the
commi ssioner] could, in the past, close down a fishery. M.

Wnn expressed surprise that 20 mllion pink salnon - about the
nunber caught |ast year by seiners in Southeast Al aska - went up
the rivers in the Cook Inlet drainage. In his 30 years in Cook
Inlet, he had never before seen that many fish of one species.

CO CHAIR SCALZI asked whether anyone else wished to testify;
there was no response. He closed the public testinony.

Number 1126

CO CHAIR MASEK asked M. Mecum how many energency openings, in
the course of an average fishing season, have been needed to
allow people to catch nore fish. She also requested
clarification about the departnment's view of the bill

MR MECUM replied that for energency orders issued [by ADF&G

there have been 500 to 1,000 each season; it doesn't vary nuch
from year to year. He restated that [the departnent] believes
the bill, in its current construction, 1is essentially a
clarification of existing responsibilities and authority that
the comm ssioner has. [The departnent] had thought the previous
[version] went too far, upsetting the bal ance of power between
the department and the Board of Fisheries in that it would also
[ ADF&G to supersede regulations that m ght deal W th

al l ocation issues. M. Mecum explained, "W testified that we
didn't want to have any part of that; we don't want to be the
Board of [Fisheries]."” He specified that his comments applied

to Sections 1 and 2, not Section 3.
Nunmber 0796

COCHAIR MASEK made a notion to adopt Anendnent 2, which read
[original punctuation provided]:

Page 3 Line 3:

To add after under this section to close a fishery, or
all ow or extend a fishing season.

Renunber accordi ngly

Number 0732
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JENNI FER YUHAS, Staff to Representative Beverly Masek, Al aska
State Legislature, explained that Amendnent 2 cane about because
of an understanding that the comm ssioner is already allowed to
open or close a season, and that the bill doesn't speak to both
of those duties.

CO CHAIR  SCALZI responded that it was clear that t he
conmm ssioner could close a fishery, but the question was whether
the comm ssioner could open one. He deferred to ADF&G regardi ng
whet her Anendnent 2 adds any significant change to the concept
of the bill

Number 0674

MR. MECUM restated his belief that [Version L] already addresses
t he issue. He referred to page 3, subsection (d), and pointed
out that it says "notwithstanding (a) of this section".
Furthernore, subsection (a) is [AS] 16.05.060, the existing
authority of the comm ssioner, which basically says "nothing in
this section restricts the commssioner's ability to summarily
open or close seasons for the purposes that are set out in
statute.” He cautioned that it m ght confuse the issue.

MR. NELSON al so expressed concern that Amendnent 2 m ght present
an issue wth the language a couple of |ines down [Section 2,
subsection (d), page 3, lines 5-7], whi ch read, "The
conmmi ssi oner may exercise authority under this subsection only
upon a determnation that the basis for the board s regulatory
provi sions can be adequately addressed.”

MR. NELSON expl ai ned that the |anguage was crafted to address a
situation in which there is a conservative board regul ati on and
a nore liberal "EEO'" that is being contenplated for opening of a
fishery, despite a restrictive board regul ation. He cauti oned
that changing that |anguage to address closures as well as
openings may place extra obstacles when there are energency
conservation situations.

CO CHAI R SCALZI asked whether there could be a negative effect
fromclosing a fishery.

MR. NELSON said he wasn't absolutely sure, but that he worried
about it. The | anguage was crafted to address the possibility
of a lost harvest. He suggested perhaps further review would be
required.
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Nunmber 0283

CO CHAIR SCALZI stated his intent to nove the bill forward and
proposed that the research could be done in the interim He
then specified that he objected to Arendnent 2 at this tine.

REPRESENTATI VE McGUI RE asked for clarification about why there
shoul d be a different standard for a closure versus an opening.

MR MECUM restated his belief that Version L deals with the

issue of closures, and doesn't change that in any way. The
Department of Law is saying here that it may confuse things, he
poi nted out, because in order to enact a closure, a
determnation nust be nade relative to what the board has
al ready done. By contrast, the existing statute in no way
limts the conmssioner's power to <close a fishery for
conservati on purposes. M. Mecum acknow edged that [Anmendnent

2] is somewhat confusing in that regard.

MR MECUM read from page 3, line 3, as it would read wth
Amendnent  2: "under this section to close a fishery, or to
allow or extend a fishing season". He comrented that the whole
sentence is ained, again, at the issue of opportunity, so that
an allowable harvest would not be forgone. It does seem a
little bit out of place there, he renarked. He reiterated his
belief that [Version L] addresses the concern, if the concern is
that the commissioner's power to close a fishery is in no way
encunber ed.

TAPE 01-32, SIDE A
Number 0001

M5. YUHAS told the coomittee Co-Chair Masek's intent, as sponsor
of Anmendnent 2, was to match the original |anguage, and that

Amendnent 2 in no way mandates closures by the conm ssioner. In
response to a question from Co-Chair Scalzi regarding whether
Ms. Yuhas saw the problem with the way the rest of the bill is

constructed, she said she didn't see the problem and believed it
mat ched the exi sting | anguage.

Number 0189

MR. NELSON, in response to Representative Kerttula, explained
that the l|anguage in Section 2 provides a safeguard, to a
certain extent, by requiring a rationale, as explained by the
conmi ssioner, that the conm ssioner has reviewed the board's
nore conservative restrictions and finds that those "are
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addressed by the current situation" regarding the opening that
[the commi ssioner] is going to issue or a season that [he or

she] is going to extend. It puts a premum on conservation.
The comm ssioner would need to nmake a special determ nation that
conservation will not be endangered.

MR. NELSON explained that it may be a little nore restrictive
than a "DMA" decision, which won't be based on the facts but
will only address a situation in which the comm ssioner wants to
be nore conservative than the board. This, by contrast, talks
about a situation in which a commssioner wants to be nore
| i beral because of receiving new information that an opportunity
will be |ost otherw se. Amendnent 2, to his belief, would add
an extra requirenent on the conmm ssioner, even when the
conmm ssioner is acting nore conservatively, rather than just
when the conm ssioner is going to act nore liberally in the face
of a conservative board or regul ation. If that is the intent,
that is fine, he said, and is the legislature's prerogative.
But it is a change that would nmake it narrower.

Nunmber 0499

CO CHAI R SCALZI explained his objection: From his understanding
of [M. Nelson's] testinony, [Anendnent 2] would nmake it nore
difficult to close a fishery than under current law, if there
were a challenge, it would have to be done "upon a determ nation
that the basis for the board' s regulatory provisions can be
adequat el y addressed” [lines 5-7].

COCHAIR SCALZI said if the departnment couldn't adequately
address the provisions but there was a biological need to close
a fishery, he would always opt to be nore conservative regarding
the resource and close the fishery, rather than keeping it open.
Furthernore, after |listening to legal counsel, he hinself
believed this would do just the opposite of what the intent is.

Nunmber 0596

REPRESENTATI VE STEVENS spoke against Anmendnment 2, saying he
couldn't see what would be lost by leaving it out.

Number 0625
REPRESENTATI VE GREEN asked Co-Chair Masek whether, having heard

from legal counsel that the anmendment would neke it nore
difficult, she still wanted to include it.
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COCHAIR MASEK reiterated her staff's coment that Anendnent 2

doesn't mandate a closure and matches existing |anguage. She
also stated her own belief that it doesn't nmake it harder to
close a fishery. In further response to Representative G een,

she indicated she was contesting the attorney's view.

A roll call vote was taken. Representative Masek voted for
Amendnment 2. Representatives Geen, MQ@ire, Stevens, Kapsner,
Kerttula, and Scal zi voted against it. [ Representatives Fate

and Chenault were not present.] Therefore, Amendnent 2 failed
by a vote of 1-6.

REPRESENTATI VE McGUI RE renmarked during the vote that she wanted
to study Anmendnment 2 in the interim"to see if the difference is
really what they say."

Nunmber 0820

REPRESENTATI VE KERTTULA nade a notion to nove CSHB 216 [version
22-LS0774\L, Uernohle, 4/6/01, as anended] out of commttee
[wth individual recomendations and the attached zero fiscal
not e] .

CO- CHAI R MASEK obj ect ed.

A roll call vote was taken. Representatives Geen, MQiire,
St evens, Kapsner, Kerttula, and Scalzi voted to nove the bill
out of comittee. Representative Masek voted against it.

[ Represent ati ves Fat e and Chenaul t wer e not present. ]
Therefore, CSHB 216(RES) was noved out of the House Resources
Standing Conmttee by a vote of 6-1.

ADJ QURNVENT
CO CHAI R SCALZI recessed the House Resources Standing Commttee

neeting at 3:20 to a call of the chair, wth the neeting
scheduled to resune at 5 p.m the foll ow ng day.
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