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W TNESS REG STER

SENATOR JOHN TORGERSON

Al aska State Legislature

Capi tol Buil ding, Room 427

Juneau, Al aska 99801

POSI TI ON STATEMENT: Presented SB 343 on behalf of the Senate
Resources Standing Committee, sponsor, which he chairs.

KURT FREDRI KSSON, Deputy Comm ssi oner

O fice of the Conm ssioner

Depart ment of Environnmental Conservation (DEC)

410 WI 1 oughby, Suite 303

Juneau, Al aska 99801-1795

POSI TI ON  STATEMENT: Testified in support of SB 343 as an
appropriate response to the recent suprene court ruling.

MARI LYN CROCKETT, Deputy Director
Al aska O | and Gas Associ ati on (ACG)
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121 West Fireweed, Nunber 207

Anchor age, Al aska 99503

POSI TI ON STATEMENT: Testified in support of SB 343 in order
that the legislature can clarify the |legislative intent.

DOUG MERTZ

Prince WIIliam Sound Regional Ctizens' Advisory Council (RCAC
319 Seward Street

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Expressed concern about the anount of
di scretion under SB 343; requested anending it to specify that
there shall be a conference on best avail able technol ogy every
five years.

SUSAN SCHRADER

Al aska Conservation Voters (ACVY)

P. O Box 22151

Juneau, Al aska 99802

POSI TI ON STATEMENT: Testified in opposition to SB 343.

BRECK C. TOSTEVIN, Assistant Attorney Ceneral
Envi ronnental Section

Civil Division (Anchorage)

Depart ment of Law

1031 West 4th Avenue, Suite 200

Anchor age, Al aska 99501-1994

POSI TI ON STATEMENT: Testified on SB 343.

TOM LAKOSH

P. 0. Box 100648

Anchor age, Al aska 99510

POSI TI ON STATEMENT: Testified on SB 343, requesting that it be
anended and cautioni ng agai nst haste.

ROSS CCEN

Al aska Forum for Environnmental Responsibility

P. 0. Box 82718

Fai r banks, Al aska 99708

POSI TI ON STATEMENT: Testified in opposition to SB 343.

DARW N PETERSON, St af f

to Senator John Torgerson
Al aska State Legislature
Capi tol Buil ding, Room 427
Juneau, Al aska 99801
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POSI TI ON STATEMENT:  Answered questions on behalf of the Senate
Resources Standing Committee, sponsor of SB 343, which Senator
Torgerson chairs.

ACTI ON NARRATI VE

TAPE 02-17, SIDE A
Number 0001

VICE CHAIR HUGH FATE reconvened the House Special Commttee on
Ol and Gas neeting at 8:40 a.m Present at the call back to
order were Representatives Fate, Chenault, Kohring, and Joul e;
Representati ves Guess and Dyson joined the nmeeting in progress.
[ For the overview by XTO Energy, see the 8:07 a.m mnutes for
this date.]

SB 343- BEST AVAI LABLE TECHNOLOGY: DI SCHARGE PLAN

VI CE CHAIR FATE announced that the conmttee would hear CS FOR
SENATE BILL NO 343(RES), "An Act clarifying the term 'best
technol ogy' required for wuse in oil discharge prevention and
cont i ngency pl ans; af firmng exi sting Depar t ment of
Envi r onnment al Conservati on regul ati ons defi ni ng " best
technol ogy' and oil discharge prevention and contingency plans
approved using those regulations; and providing for an effective
date."

Number 0050

SENATOR JOHN TORGERSON, Al aska State Legislature, chair of the
Senate Resources Standing Committee, sponsor of SB 343,
explained that the bill responds to the Al aska Suprene Court's
February 1, 2002, ruling in Lakosh v. DEC by clarifying and
affirmng the "best available technol ogy" (BAT) requirenent for
oil spill contingency plans ("C Plans"). It acconplishes three
t hi ngs: clarifies that the 1997 negotiated rul emaking
regul ations that established a three-tiered approach for BAT
determnations is a correct interpretation of the statute;
affirmse the continued wvalidity and effect of the 1997
regul ations utilized in approving over 100 C Plans since April
1997; and affirms the continued effect of C-Plan approvals
i ssued under the 1997 regul ations and ensures that plan hol ders
can continue to operate under those approvals.

SENATOR TORGERSON said the bill doesn't elimnate or weaken the
BAT requirenent, which has been part of the "contingency
statute"” since 1980, long before the Exxon Valdez spill. In
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1990, the legislature anended the existing law to avoid rigorous

oil response-planning standards, he said, but the legislature
didn't address the relationship between the planning standards
and the best available technol ogy. He remarked, "This bill

would ensure the 1997 consensus criteria developed in the
negoti ated rulemaking and that has been used for making best
avai l able technology determinations for the last five years,
criteria that [have] ... resulted in mjor inprovenents to oil
spill prevention and response.” He inforned nenbers that
technical questions could be addressed by staff nenber Darw n
[ Peterson] or consultant Patrick Coughlin.

Number 0290

KURT FREDRI KSSON, Deputy Comm ssi oner, Ofice of t he
Comm ssi oner, Departnment of Environnental Conservation (DEC),
cane forward to testify, noting that he'd provided witten
testinony. He told nmenbers DEC is responsible for review ng and

approving oil discharge prevention and contingency plans for
nore than 120 facilities in Alaska, including oil termnals,
pi pel i nes, expl oration [ and] production facilities, t ank

vessel s, oil barges, nontank vessels, and the railroad.

MR. FREDRI KSSON said DEC supports passage of SB 343 as an
appropriate response to the recent suprene court ruling on "best
avai |l abl e technol ogy” that's described in C Plans. At the heart
of the court's ruling is the legislative intent for best
avai |l abl e technol ogy requirenments. He told nenbers:

Foll owi ng the Exxon Valdez oil spill, the legislature
established the toughest spill-response planning
standards in the world; DEC interpreted the statute to
mean that neeting Alaska tough response-planning
st andar ds al so satisfies t he "best avai | abl e
technol ogy" requirenment if the equipnment has proven
reliable and appropriate for its intended use and
[the] magnitude of the spill it's addressing. Thi s
interpretation was developed through an extensive
wor kgroup process when the regulations were devel oped
in 1997.

The court recogni zed t hat this approach has
considerable nerit, but only to the extent that the
| egi slature actually granted DEC authority to define
best avail able technology in terns of reliance on

t he response-pl anning standards. The court has raised
a rather narrow question regardi ng whether or not our
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regulatory interpretation neets the legislature's
intent in dealing with this issue.

The court has interpreted the current statute to nean
that the legislature intended to inpose two separate
best avail able technol ogy requirenents that [preclude]
DEC from ... relying on the response-planning
standards or performance standards established in
regulations to satisfy the best avail able technol ogy

requirenents. In their ruling, the court has invited
the Ilegislature to clarify its intent for Dbest
avai | abl e technol ogy. SB 343 would clarify the

| egislature's intent, consistent with our current way
of doi ng busi ness.

Nunber 0519

MR. FREDRI KSSON advised the commttee that DEC believes any
| egislation should neet the following five goals: first, it
must be |imted to what is necessary to address the court

ruling; second, to elimnate the cloud of wuncertainty from the
court ruling regarding the validity of existing plan approvals
made since 1997 for Alaskan facilities, it nust be passed this
session; third, it nmust validate existing regulations and
preserve the approach used for making BAT determ nations as
envi sioned by the 1997 taskforce; fourth, it nustn't dimnish
the existing response capability in support of Alaska's
facilities today; and fifth, it nust continue to support [DEC s]
eval uati on of new technol ogi es and "best avail abl e" fi ndings.

MR. FREDRI KSSON said SB 343 neets the foregoing five goals and
provi des straightforward | anguage that clarifies the legislative
i ntent. It also validates the best available technology
approach taken by the departnent in the 1997 negotiated
rul emaki ng process, and affirms the continued effect of C Plans
approved by the departnent to date. He offered his belief that
the bill doesn't reduce the rigor of existing CPlan review or
di m nish the response readi ness and capability of industry. He
said the bill provides for the department's periodic exam nation
of new technologies to keep Alaska in the forefront of
environnmental protection statewide. He reiterated DEC s support
for SB 343.

Number 0692

MARI LYN  CROCKETT, Deputy Director, Alaska QG and Gas
Associ ation (AOGA), cane forward to testify, noting that AOGA is
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a trade association whose 19 nenber conpanies "represent the

majority of oil and gas activities in Al aska." Its nenbership
includes the in-state producers, the three in-state refiners,
and Alyeska Pipeline [Service Conpany]; all nust have oi

di scharge prevention and contingency plans in place and

therefore are heavily vested in this issue. She agreed that the
heart of the mtter is to respond to the suprenme court's
decision that elimnated two sections in [DEC s] regulations
dealing with BAT determ nations; those were pronul gated by the
departnment in 1997 after a stakeholder group was established
She said AOGA participated along wth others including
muni cipalities, environnental groups, and the RCACs [Regional
Citizens' Advisory Councils]. M. Crockett stated:

W supported the regulations at that tinme, and we
continue to support them today, including this
specific provision in the regulations for the "best
avai |l abl e technol ogy" conference; there seens to have
been sonme questions about whether industry supports
that conference, and we do, in fact, support the
conference that's required by the regulations, which
we support.

M5. CROCKETT said the court decision has placed everyone -
i ncluding ACGA's nenbers, the departnent, and the public - in a
tenuous position because of the inability to conplete C-Plan
renewal s or new plan approvals. Potentially, the departnent,
instead of being able to focus on getting the best C Plans
possible, will have to go through a rul emaking process that wll
divert its attention; she suggested that absent the specific
| egi slative intent provided by SB 343, that rul emaking process
| ater could be called into question through litigation, which
AOGA hopes to avoi d.

Nunmber 0875

IVS. CROCKETT  enphasized that ACGA's only objective in
encouragi ng support of SB 343 is to clarify the |legislative
intent. She expl ai ned:

W are in no way supportive of any attenpt to reduce
the requirements of the departnent, nor are we asking

to be relieved of many of the requirenents. This
is a very sinple and straightforward matter, from our
point of view, and it's to respond to the suprene
court decision by saying that the process that the
departnment has used follow ng the stakehol der efforts,
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is, in fact, the process that the legislature
i nt ended.

M5. CROCKETT suggested this is a tinme-critical 1issue because
some conpani es have projects for which they cannot get C Plan
approval or consistency determ nations because of the inability
to get the plans approved. She encouraged noving SB 343 out of
commttee that day.

Nunmber 0933

REPRESENTATI VE DYSON announced that he had to testify before
another conmittee at 9 a.m Because he planned to vote for the
bill, he asked to hear next from anybody who planned to testify
against it.

VI CE CHAIR FATE agreed, offering his belief that two testifiers
had concerns.

Nunmber 0998

DOUG MERTZ, Prince WIlliam Sound Regional Citizens' Advisory
Council (RCAC), came forward to testify, noting that the RCAC is
a coalition of 18 municipalities and other groups in the area
affected by the Exxon Valdez oil spill. He said the RCAC
understands the need for the legislation to clarify the intent
with regard to the BAT, but has sonme real concerns.

Principally, the bill as witten gives DEC an enornous anount of
di scretion on how to inplenent the BAT requirenent. Thr oughout
the bill, it says "may" find, prepare, require, admnister, and

enforce; this provides, by inplication, the choice not to do
those things. Therefore, DEC could "make it terribly onerous or
can make it a neani ngl ess wal kt hrough, or anything in between."

MR. MERTZ nentioned reference to the 1997 regulations that were
done cooperatively, which he said alnost everybody is stil
pl eased wth. He expressed particular concern that DEC can
effectively gut those under this bill. He expl ained that one
"l eg" that nakes those regulations nmeaningful is the requirenent
of a conference on BAT every five years at which the industry,
DEC, and other "interested and expert parties" would cone
together to find a consensus on what the current BAT is.
However, DEC hasn't held that conference in the past when the
deadl i ne has cone.

Nunber 1101
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MR, MERTZ said that right now [DEC] supports [the conference]
and has an appropriation request for it, and that industry and
"basically everybody" is supporting it. He therefore requested
a reference to that reqgulatory requirenent in the bill, to be
placed in the findings section, as suggested in a letter
provided to the commttee from M. [John] Devens |[Executive
Director, Prince WIIliam Sound RCAC]. That would clarify that
DEC really does have to hold this conference, as its own
regul ati ons now say.

Number 1180

REPRESENTATI VE GUESS asked whether, if the statute were to
specify [a conference every five years], the state perhaps would
be wunable to review the best available technology within a
shorter amount of tine.

MR. MERTZ answered that the current |law and that proposed in the
bill give DEC authority to make an interim definition at any
time if new technology cones along that clearly is superior to
"what they had a consensus on the last time that they net and
conferred and decl ared sonething to be a BAT." However, he said
the every-five-year conference would be the opportunity and the
pl ace where all parties would know they'd reexamne it all.

REPRESENTATI VE DYSON expressed appreciation for the work of the
RCAC.

Nunber 1270

SUSAN SCHRADER, Al aska Conservation Voters (ACV), cane forward
to testify in opposition to SB 343, noting that her witten
testinmony was in nenbers' packets. She advised the conmttee
that ACV respectfully disagrees with the views of DEC and the
adm ni strati on, and with the assistant attorney general's

interpretation of the [Lakosh v. DEC] court decision. She
explained that ACV believes the bill does two things: it
creates a mmjor disincentive for the oil industry to put noney

into research and developnent for BAT technology, and it
provides a "mgjor way to let DEC off the hook"™ for taking a
cl ose look at alternative technol ogies. She said:

Qur reading of the bill suggests that under the bill's
| anguage, sinply the first technology that [an]
applicant proposes in a C Plan to neet the response-
pl anni ng standard could easily be witten off by DEC
as best available technology - that that would neet
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the definition of "best available technology."” And
.. in our view, this 1is not Ilooking for best
avai |l abl e technology; it's looking nerely for whatever
will neet the planning standard, second-best avail able
technol ogy, or bare-mninmm technol ogy, as the case
may be, depending on DEC s w shes.

We woul d suggest that at this point there are draft
regulations out for comment to address the court
decision, that that process be continued. We think
it's appropriate for DECs regulatory process to
address the court decision. We further disagree with
statenments from the admnistration that there nust be
a statutory response to the court decision. Ve
believe it can be handled in regulation. And we think
that DEC needs to nake and take a conplete | ook at all
the alternatives, to do the alternative analysis
before determ ning best available technology. And
that type of analysis needs to have ... plenty of
opportunity for public review and comrent.

Nunmber 1494

BRECK C. TOSTEVIN, Assistant Attorney General, Environnental
Secti on, G vil Division (Anchorage), Depar t ment of Law,
testified via teleconference. He paraphrased his witten

testinmony [in packets] as follows:

I'd like to cover two topics in ny testinony. The
first is the reasoning and effect of the suprene
court's recent decision concerning the statutory "best
avai |l abl e t echnol ogy" requi r ement for oi |l -spil
C Pl ans. And the second is how this |egislation
responds to the suprene court's decision in a focused
and neasured way.

The | egislation before you today seeks to clarify the
statutory requirenent that oil spill contingency plans
use best available technology, in light of the Al aska
Suprenme Court's ruling in the Lakosh v. DEC case. The
best available technology requirenent had been in
pl ace since 1990 for response equipnent which [is]
used in C Plans. And because of the addition of oil-

spill prevention to the CPlan statute in 1990, the
BAT requirenent ... becane applicable to prevention
equi pnrent at that point. In addition, the 1990
anendnents added the rigorous oil-spill response-
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pl anning standards to the C-Plan statute, but the
| egislature did not address the relationship between
t hose pl anning standards and the BAT requirenent.

In its recent ruling, the Al aska Supreme Court found

two parts of DECs regulatory ... criteria for
determning whether a C Plan uses best available
technology ... to be inconsistent with the statute.

And these reqgulatory criteria were devel oped as part
of the 1997 negotiated rul emaking, and that i ncluded
nuner ous stakehol ders from throughout the state with a
broad range of interests.

In the Lakosh case, the Al aska Suprenme Court was
confronted W th a gener al chal | enge to t he
regul ati ons. The court's ruling was a narrow | egal
decision which focused on the Ilanguage of the
regul ations, as opposed to a technical determnation
of whether any particular piece of equipnment or

technology is indeed "best available."

In finding parts of the regulations inconsistent with
the statute, the court relied upon the dictionary

definition of the term "best,"” and concluded that in
the absence of legislative history to the contrary,
the BAT regulations <could not ... rely on the

stringent response-planning standards in determning
BAT or rely on performance standards, which are set in

regul ati on, for determ ni ng BAT for oi |l -spil

prevention technol ogy. The Al aska Suprene Court
concluded that while reliance on perfornmance standards
for determning BAT had considerable ... theoretical
nmerit and was wused in other federal environnental
statutes in l'ieu of t he one-si ze-fits-al

t echnol ogi cal rul e, t he absence of specific

| egislative history on the interplay between those
standards and the BAT requirenent led the court to its
conclusion that the criteria were inconsistent wth
the statute.

Nunmber 1658
MR. TOSTEVI N conti nued:
Now, given that the Alaska Suprene Court's ruling

overturning the 1997 workgroup's use of the statutory
response- pl anni ng st andard and t he per f or mance
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standards in determning best available technology,
the BAT statutory requirenent is ripe for legislative
clarification.

The legislation you have before you today would
restore the regulatory criteria adopted in the 1997
negotiated rulemaking and that has been utilized in
approving over a hundred C Plans since April of 1997.
This |egislation does not weaken the best available
technology requirenent, but rather is an effort to
restore the consensus criteria that [have] been used
for making BAT determinations for the last five years,
criteria that [have] resulted in nmgjor inprovenments in
oil-spill prevention and response.

Senate Bill 343 acconplishes three things. It
clarifies t hat t he 1997 negot i at ed rul emaki ng
regul ations, which establish a three-tier approach for
maki ng BAT determ nati ons, IS a perm ssi bl e
interpretation of the statute. Second, it affirms the
continued validity and effect of the 1997 regul ati ons.
If Senate Bill 343 is enacted, DEC would not be
required to revise its BAT regulations. And third and
finally, the legislature would affirm the continued
effect of contingency plan's approvals issued under
the 1997 regul ations, and assure that the plan hol ders
can continue to operate under those approvals.

Nunber 1741

MR. TOSTEVIN responded to testinony that this gives too nuch
discretion to DEC, he said as currently witten, the statute
sinply says the C Plan nust use best available technol ogy,
w thout defining what it is. Thus the legislation is an attenpt
to clarify that the regulations' approach is a permssible
interpretation of the statute. He said the role of the C Plan
review process is to provide a certain anmount of discretion to
DEC in making those determ nations. This legislation attenpts
to allow the 1997 criteria to be used. In essence, he said, it
doesn't dimnish the statutory requirenment at all.

Number 1830

TOM LAKCSH testified via teleconference, noting that he was the
successful pro per litigant before the suprene court in this
matter. He told nenbers that the parties' positions really

aren't that far apart; it's just a matter of having "nore tinely
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reviews of plans consistent with other sections of the statute,
which you're not considering here today," and inplenenting the
br eakt hrough technology and integrating it into systems in an
orderly and increnental manner.

MR. LAKCSH noted that he'd sent suggested anendnent |anguage to
the commttee [in an e-nmail dated March 18, 2002] to enphasize
that the parties really aren't that far apart and that it would
be "much nore appropriate for this comittee to provide a
solution for the court as far as a reasonable interpretation of
law, rather than one that is clearly still at odds with entire
ot her sections of the statute and constitutional nandates.”

MR. LAKCSH i nfornmed nenbers of what he was hoping to obtain from
the still-pending [court] case: for the breakthrough-technol ogy
synposi um and anal ysis process to happen every two years instead
of every five, to be nore consistent with statutory |anguage for
adoption of BAT response and prevention equi pnent at the tinme of
permt renewal . In addition, he was hoping the commttee could
amend the bill to clarify "exactly what we're looking for in
best technol ogy."

Number 1960

MR. LAKCSH said the equi pnent deened best el sewhere, worl dw de,
isn't designed for Al aska's severe conditions. He explained:

The best response inventory in the state, held by

Alyeska [Pipeline Service Conpany], is quite ... an
array of equipnent, but because ... of the products
that they selected and the way that they have to be
operated, they ... have to stop responding in seas

over six feet because of hazard to crews of operating
the types of equipnent that require over-the-board

crane operations and so forth. The best technol ogy
that they have there can work in ten-foot seas, but it
can only operate at ... its maxi num capacity ... for

15 mnutes, because it then would have to stop to
| ighter "storage."

W have virtually no ability ... to respond to the
response-pl anni ng-standard levels in broken ice or
sheet i ce. And ... despite the inprovenents that we
had, we're still a very long way from trying to

elimnate the types of hazards to our resource use
that our constitution was specifically designed to
prohibit, ... because there's no difference between an
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oil spill and a fish trap, that our Article VII
specifically tried to nake it inpossible to ever allow
again ... where one ... user of a natural resource
whet her they're transporting a hazardous cargo through
or otherwi se exploiting the environnent, has the right
to exploit it to the exclusion of everyone else. And
that's exactly what a catastrophic oil spill does.

And we all know the seas get higher than six feet. W
all know that there's ice out in front of the glaciers
and in Cook Inlet and on the North Slope and on the

rivers along the TAPS [Trans-Al aska Pipeline

é&éten] ri ght - of - way. W now have a 25-year-old
pi peline, ... TAPS. W have 40-year-old pipelines on
the peninsula. W have aging platforns and underwat er
pi pes.

Nunmber 2096

MR. LAKGOSH conti nued:

And now is not the tine to shy away from the problem
that is confronting the legislature at this tine, :
that DEC has been caught not enforcing the |aw And
this legislation does not wpe away the danages
sustained by the Alaska citizens for the last 21
years. ... The best <clause in this legislation
actually grew out of the circunstance that arose from
Chevron [U.S.A, Inc.] v. Hammond, where in fact

the state tried to set what [were] clear limts for
doubl e-hulled tankers; the industry balked, even
though they had promsed us the best technology in
doubl e-hulled tankers in their right-of-way |eases.
And so, we were ... stuck wth having to try and
enforce the "through ... best technol ogy" provision in
our statute that was passed in '80, repassed in 1990.

But what the legislature doesn't seem to conprehend,

and no one is really setting forth, is that our
st andards have al ways been highest. The ... response-
pl anning standards ... and spill-prevention neasures
that were put in place along the pipeline were
supposed to be the best, and ... they were supposed to
recover 200,000 barrels of oil in 48 hours, which, if
you ... average out, is exactly the sanme or nore

demanding than the present regulatory standard of
300, 000 barrels in 72 hours.
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Nunmber 2185

MR LAKGOSH conti nued:

So ... | beg the commttee ... to not make a hasty
nove to try and correct a situation that is near
resolution between the parties in any event. The

cooments of the Alaska Conservation Voters clearly
[indicate] that there's an ongoing regul atory process.
The prior negotiated process ... didn't involve all of
the parties, and there was obviously no attention paid
to the very clear statenent that won ne the case in
the supreme court: this regulation is inconsistent
with statute; you cannot put this into play.

Unfortunately, it took five judges of the suprene
court ... to drive that point hone. And now that we
have that point home and we know that we have to face
an additional 250 to 500 permittees in the nontank-

vessel category, | think it's tine that we sat down
anong the affected conmunities and allowed this
process to go forward with ... a rewiting of the

regulations, not sinply to try and nake up for the
poor job that DEC s done in advancing technol ogies
over the last 21 years, but also to try and make the
system nore stream ined for industry.

It's clear ... that the type of response system that
is necessary to address the sone-thousand vessels and
nunmerous pipelines, platfornms, and other production

facilities ... that the departnent has ... to permt
is, in itself, ... an inherent nonopoly; it's like a
cable <conpany or a telephone conpany ... or a

circunstance where you have to cover such [a] wde
area with such a capital-intensive infrastructure that

to try and allow ... conpetitive private services
to fill the niches wll invariably lead to a
m sal |l ocation of resources ... by overreplication of
the equi pnent. That drives the average cost of

coverage high

The response capability in the state today does not

cover ... the permttees, and |eaves them exposed
because they are not capable of responding in severe
Al aska conditions. And everybody still has to
transport their oil - has to transport their hazardous
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cargo - in those conditions. So we need to do a
better job both for the industry that nust be
permtted and the citizens, who deserve the nandated
protections of Article VIII and ... the whole system
of statutes and regul ations that have been built up to
support a regqular and tinely advancenent of spill

prevention and response technol ogi es.

Nunmber 2365

ROSS COEN, Alaska Forum for Environnental Responsi bility,
testified via teleconference in opposition to SB 343, noting
that his nonprofit organization is dedicated to holding industry
and gover nnment account abl e to envi ronnent al | aws and
regul ati ons. He reported that at this bill's first hearing on
March 4 before the Senate Resources Standing Conmittee, his
testinmony "apparently caused such a stir that assistant
[attorney general] Tostevin was conpelled to wite the
commttee's chair and rebut argunents nade by nyself and other
testifiers.” Surmsing that the present conmttee would pass
the bill regardless of opposing testinony, he offered what he
characterized as two broad points:

VWi | e t he Al aska Depart ment of Envi r onnment al
Conservation clainms that their current BAT standard is
adequate, one nust consider just how strong that
argunment is - or is not - when a nonlawer who
researches this issue as an avocation, not a career,
is able to argue the case before the Al aska Suprene
Court and w n. Additionally, | wsh to express ny
frustration that [DEC] is foregoing the opportunity to
strengthen BAT requirenents and instead is choosing
the path of | east resi st ance. Envi r onnment al
protection has never been achieved by followng the
path of |east resistance. [DEC] shoul d be ashaned.

VICE CHAIR FATE announced that testinony was concluded and
requested that any witten testinony be submtted. He also
noted that Representative Dyson had rejoined the hearing.

Nunber 2487

VICE CHAIR FATE called an at-ease at 9:18 a.m He called the
neeting back to order at 9:19 a.m

Nunber 2496
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REPRESENTATI VE KOHRI NG, noting that Senator Torgerson no | onger
was present, asked his staff to address the testinony conveying
concern about the discretion allowed DEC by use of the word
"may" throughout the bill

Nunber 2528

DARW N PETERSON, Staff to Senator John Torgerson, Al aska State
Legi sl ature, speaking on behalf of the Senate Resources Standing
Comm ttee, sponsor of the bill, which Senator Torgerson chairs,
responded:

| believe the intent of the legislation in 1990 was to
give DEC that discretion so that they could define
what ... the best spill-response and spill-prevention
standards are, and use that as their definition for
best avail abl e technol ogy. They've done a really good

job of that; ... we do have the best standards in the
wor | d. So, we don't have any illusions that DEC ...
would fall back ... on that and ... pronulgate
regulations that would ... weaken the standards.

That's not the intent of this legislation at all.

REPRESENTATI VE KOHRI NG asked whether it opens up a situation
that could be detrinmental to the industry by having regul ations
that would be too stringent or unreasonable to the industry.

MR. DARWN answered, "W don't believe so.” He suggested asking
soneone fromthe departnent. He then reiterated his belief that
[ DEC] has done a fine job with the regul ations. He added t hat
the 1997 negotiated rul emaking process involved all nenbers of
the industry, environnental groups, public interest groups, and
the departnent; the standards developed through that are the
best avail abl e technol ogy, he said.

Nunber 2612

REPRESENTATI VE DYSON noved to report [CSSB 343(RES)] out of
commttee with individual recomendations and the acconpanying
fiscal note. There being no objection, CSSB 343(RES) was noved
out of the House Special Commttee on Ol and Gas.

ADJ OQURNVENT

There being no further business before the commttee, the House
Special Committee on QI and Gas neeting was adjourned at
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9:21 a.m [ For the overview by XTO Energy, see the 8:07 a.m
m nutes for this date.]

HOUSE O&G COW TTEE - 18- March 22, 2002



