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HOUSE BI LL NO. 505

"An Act defining the term 'nental health professional’' for the
purpose of statutes relating to the evaluation of prisoners who
may need psychol ogi cal or psychiatric treatnment, for the purpose
of statutes relating to the evaluation of children in need of
aid and delinquent mnors who may need to be confined in a
secure residential psychiatric treatnment center or who should be
rel eased from such a center, for the purpose of statutes
requiring certain professionals to report the possibility that a
vul nerable adult has been abused or neglected, and for the
pur pose of statutes relating to nment al heal t h civil
comm tnents.”

- MOVED CSHB 505(L&C) OUT OF COMM TTEE

HOUSE BI LL NO. 460

"An Act relating to actions for nonopolies and restraint of
trade, including proof of damages; anending Rule 82, Al aska
Rul es of Civil Procedure; and providing for an effective date.”

- MOVED HB 460 OUT OF COW TTEE

CS FOR SENATE BILL NO. 270(L&C)

"An Act extending the termnation date of the Board of
Di spensing Opticians; relating to the regulation of dispensing
opticians; and providing

for an effective date.”
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W TNESS REG STER

REPRESENTATI VE FRED DYSON

Al aska State Legislature

Capi tol Building, Room 104

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified on behalf of the sponsor of HB
505, the House Health, Education and Social Services Standing
Commi ttee.

VWALTER MAJORCS, Director

Di vi si on of Ment al Heal t h & Devel opnent al Disabilities
Department of Health & Social Services

PO Box 110620

Juneau, Al aska 99811-0620

POSI TI ON  STATEMENT: Testified that the State Psychiatric
Association is in support of HB 505.

SHARON BULLOCK, Licensed Cinical Social Wrker;

Clinical Director, Fairbanks Conmunity Mental Health Center
(No address provided)

Fai r banks, Al aska
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POSI TI ON STATEMENT: Testified in support of [CSHB 505, Version
q.

VWAYNE McCOLLUM Licensed Cinical Social Wrker

(No address provi ded)

POSI TI ON STATEMENT: Testified in support of [CSHB 505, Version
.

CATHERI NE REARDON, Director

D vision of Cccupational Licensing

Department of Comrunity & Econom c Devel opnent

PO Box 110806

Juneau, Al aska 99811-0806

POSI TI ON  STATEMENT: Answered questions with regard to [CSHB
505, Version (C].

REPRESENTATI VE ERI C CROFT

Al aska State Legislature

Capi tol Buil ding, Room 400

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified as the sponsor of HB 460.

ED SNI FFEN, Assistant Attorney Ceneral

Fair Busi ness Practices Section

Cvil Division (Anchorage)

Departnent of Law

1031 W4th Avenue, Suite 200

Anchor age, Al aska 99501-1994

POSI TI ON STATEMENT:  Expl ai ned the need for HB 460.

STEVEN CONN, Executive Director

Al aska Public Interest Research G oup

PO Box 10-1093

Anchor age, Al aska 99510

POSI TI ON STATEMENT: Testified in support of HB 460.

ACTI ON NARRATI VE

TAPE 02-59, SIDE A
Number 0001

CHAIR LISA MJRKOMSKI called the House Labor and Conmerce
St andi ng Comm ttee neeting to or der at 3:25 p. m
Representatives Mirkowski, Meyer, Rokeberg, and Crawford were
present at the call to order. Representatives Halcro and Hayes
arrived as the neeting was in progress.
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HB 505- MENTAL HEALTH PROFESSI ONALS

CHAI R MURKOWSKI announced that the first order of business would
be HOUSE BILL NO 505, "An Act defining the term 'nental health
professional' for the purpose of statutes relating to the
eval uation of prisoners who may need psychol ogical or
psychiatric treatnent, for the purpose of statutes relating to
the evaluation of children in need of aid and delinquent mnors
who may need to be confined in a secure residential psychiatric
treatnment center or who should be released from such a center

for the purpose of statutes requiring certain professionals to
report the possibility that a vulnerable adult has been abused
or neglected, and for the purpose of statutes relating to nental
health civil comm tnents."

Nunber 0084

REPRESENTATI VE MEYER noved to adopt CSHB 505, Version 22-
LS1631\ C, Lauterbach, 4/17/02, as the working docunent. There
bei ng no objection, Version C was before the commttee.

Number 0100

REPRESENTATI VE FRED DYSON, Alaska State Legislature, testified
on behalf of the sponsor of HB 505, the House Health, Education

and Social Services Standing Conmttee. He noted that the
Senate's conpanion bill, SB 302, passed out of the Senate today.
He also noted that this legislation was [introduced] at the
request of the adm nistration. Representati ve Dyson explained
that this legislation places current practice into law and
expands the definition of a "nmental health professional.” \Wen

the original |aws were enacted, several categories [of nental
heal t h professionals] weren't contenplated or active in Al aska

The definition of "ment al health  professional” in the
| egislation includes licensed marital and famly therapists and
| i censed professional counsel ors, | icensed clinical soci al
wor kers, and an individual in the process of qualifying for [one
of the listed professions]. This legislation increases the
nunber of |icensed nmaster's |evel professionals who will be able

to evaluate prisoners for psychol ogical or psychiatric treatnent
and mnors needing to be confined or released from residenti al
treat ment. This legislation also increases the folks required
to report incidences of harm and authorizes [those |isted under
the nmental health professional definition] to perform civil
conmi t nent s. Representative Dyson remarked that this 1is
particularly valuable in those areas outside urban centers.
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CHAIR MJURKOWNSKI asked if the Alaska State Medical Board is
supportive of this |egislation.

REPRESENTATI VE DYSON said that is his understanding.
Nunmber 0314

VWALTER  MAJORGCS, Director, Division of Ment al Health &
Devel opnent al Disabilities, Departnent of Health & Social
Servi ces, related his belief that the State Psychiatric
Association is in support of HB 505. He said he would have to
check with his staff in regard to whether the nedical board has

weighed in on this |egislation. In response to Representative
Rokeberg, M. Majoros clarified that an LPC is a I|icensed
pr of essi onal counsel or. In further response to Representative

Rokeberg, M. Mjoros related that the psychologists and
psychol ogi cal associates are under a conmon board while the
social workers, marriage and fam |y therapists, and professional
counsel ors are under separate boards. However, there is sunset
| egi slation before the legislature for one of the boards and
[that |egislation] has a requirenent or |egislative intent that
t he boards revi ew conbi ni ng.

CHAIR MJRKOWBKI rem nded the commttee that it had adopted a
letter of intent [to the legislation dealing with the extension
of the Board of Licensed Professional Counselor]. That letter
of intent was based on the auditor's suggestion that the three
af orenenti oned boards be conbined. Although the |egislation has
passed the Senate, the Senate didn't adopt a simlar letter of
i ntent.

Nunber 0524

REPRESENTATI VE ROKEBERG directed attention to page 2 of Version
C and inquired as to the intent behind including subparagraphs
(A-(D). He highlighted the |anguage in subparagraph (C and
noted his assunption that the individual would have to have
qualified for a particular specialty.

MR, MAJORCS answered that the intent of subparagraphs (A -(D) is
to expand the group of people that would be considered nental
health professionals who could do things such as prelimnary
eval uations for civil conmi t nent s. There are multiple
requirenents in order to maintain fairly rigorous requirenents.

REPRESENTATI VE ROKEBERG questioned why subparagraphs (A, (B),
and (D) are necessary if subparagraph (C) requires the
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individual to submt an application to becone a |I|icensed
practitioner under one of the boards |i sted.

MR, MAJOROS responded that although those subparagraphs may
overlap, all the subparagraphs together help keep any | oopholes
cl osed. Wth only subparagraph (C), there would be the
possibility of allow ng an unqualified individual.

REPRESENTATI VE ROKEBERG renmarked that it seens that an
i ndi vidual who can qualify for a board would be able to neet the
board's requirenents.

MR, MAJOROS pointed out that when an individual submits an
application and pays a fee that doesn't nean that the individual
is qualified. Wether the individual is qualified is a separate
determ nation that should be made by the board.

REPRESENTATI VE ROKEBERG related his wunderstanding that this
| egislation attenpts to expand the pool and, to a degree, |ower
t he standards. He said he didn't understand why an individua
would apply to a board when the individual couldn't qualify to
be accepted by the board unless that's a step in becomng fully
accredited.

Number 0871

CHAIR MJRKOWSKI clarified that the pool [of nental health
prof essionals] is being expanded. In addition to those on the
boards, [a nental health professional] can be a person who hol ds
a master's degree in nental health, with 12 nonths of post-
masters work, and has submitted an application to the board and
wor ked under the supervision of a I|icensed individual. She
characterized it as an apprenticeship type of approach.

MR. MAJORCS noted his agreenent.

CHAI R MURKOWBKI pointed out that once an individual has been a
menber of a board, then the individual wouldn't have to work
under the supervision of another LPC.

REPRESENTATI VE ROKEBERG questioned why one would apply to a
board if the individual didn't neet the requirenents or hadn't
passed t he exam

MR, MAJORCS infornmed the conmttee that the application [to the

board] nust include the school attended, whether the courses
mat ched those required under the licensing |aw, and whether the
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supervi sion arrangenent is acceptable to the board. Ther ef or e,
the individual would apply before being fully qualified. In
further response to Representative Rokeberg, M. Mjoros said
that this is a standard practice for boards.

Nunmber 1086

REPRESENTATI VE DYSON said that he wouldn't refer to this as an
apprenticeship situation because these people have done the
training and have a year of working in the field, have submtted
their paperwork, and are in the process of obtaining the |icense
recognized in Alaska as well as working under a |Iicensed
supervi sor. The departnment wants to expand the pool of folks
who can do this work [especially] in areas [that |ack these type
of professionals].

MR. MAJOROS echoed Representative Dyson's earlier coment that
this [lack of nental health professionals] isn't of particular
concern in urban areas that typically have an abundance of fully

| icensed nental health professionals. However, it's very
difficult to get [fully licensed nmental health professionals] to
work in rural community nental health centers. Ther ef or e,

without a provision such as this [suggested in HB 505] there
won't be enough qualified nmental health professionals to do
prelimnary evaluations in rural areas. This is an issue of
basi c safety.

Nunmber 1225

CHAI R MJURKOWBKI directed attention to subparagraph (D) and asked
how "supervi si on" woul d be defi ned.

MR. MAJORCOS related his understanding that "supervision" refers
to supervision that's accepted by the licensing body.
Therefore, when an individual submts an application form the
form would specify the supervisor and the supervisor
consultation relationship. He noted his belief that there is
precedent for having an off-site supervisor, particularly in
rural areas.

CHAI R MURKOWSKI renmarked that she wasn't sure that the |anguage
clearly inmparts the aforenentioned expl anati on.

REPRESENTATI VE CRAWFCRD i nforned the comrittee that his wife is
a licensed clinical social worker and during her supervisory
period she had to report to her supervisor once a week although
the supervisor wasn't on-site. Representative Crawford inquired
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as to who requested that individuals who aren't [fully]
qualified be allowed [to practice].

REPRESENTATI VE DYSON said the [Departnent of Health & Soci al
Servi ces] made the request. Representative Dyson nentioned that
his wife is a licensed clinical psychologist who had to maintain
detail ed case notes that she reviewed wth her supervisor during
the supervisory period of practice. Representative Dyson
related his sense that nost of those practicing in [these
fields] are quite professional and [take their responsibility to
act or not act] very seriously. He pointed out that many areas
in rural Alaska are doing "work arounds.” For exanple, the
police want the perpetrator to do sonething that crosses the
line to an illegal activity so that the individual can be
arrested and placed in a safe place in order to keep the
i ndividual from hurting hinself or soneone else. Wthout a
licensed nmental health professional available to [conmit these
i ndi vi dual s], these "work arounds" are done in order to get the
i ndi vidual into custody and transported to a towmn with a [nental
heal t h] professional. He predicted that this [legislation]
woul d be abused very few tines.

Nunber 1490

MR MAJOROS continued to address Representative Crawford's
concern with regard to the experience of these individuals. He
informed the conmttee that the individual's performng these
prelimnary eval uations are enpl oyees of comunity nmental health
centers. Al though these individuals have one vyear of
experience, every day they are involved in crisis situations.
In fact, over a year's tinme these individuals have built up
quite a bit of experience with nental health and substance abuse
crisis. These prelimnary evaluations review fundanental areas
such as whether the individual has a nental illness, is suicidal
or homcidal or greatly disabled. Furthernore, every tinme a
community nental health professional nekes the prelimnary
determnation, it is done in consultation with a practicing
psychi atrist before going to a judge.

REPRESENTATI VE DYSON said that the qualifications aren't being
| owered, these are the qualifications that people have been
practicing for years and thus [this legislation] would nerely
place it in |aw

Nunber 1545
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REPRESENTATI VE ROKEBERG expressed concern that this |egislation
doesn't nesh with the other occupational |icenses and boards.
He reviewed the requirenments for licensed social workers, which
specifies that the individual nust have either a master's or a
doctorate wthin a 10-year period before application for
| icensure and under the supervision of a licensed clinical
worker [and] either a mninmm of two years of continuous full-
time enploynent in a post-graduate clinical social worker or a
m ni mum of 3,000 hours of less than full-tinme enploynent in a
period not |less than two years of post-graduate. He highlighted
that the social worker requirenents specify that the degree nust
be obtained before nmaking an application for licensure, which is
the case for licensed famly and marit al t her api st s.
Representati ve Rokeber g announced hi s support of t he
| egi sl ation, although [this seens to be inconsistent].

CHAI R MURKOWEKI rel ated her understanding that LPCs can't submt
an application form until a certain nunber of hours towards a
degree is conpleted. Chair Murkowski said she understood the
[statute] to nean that so long as an individual is working under
t he supervision of soneone who has net the requirenments and the
application is pending while the additional hours are being
gai ned toward the LPC board certification [they would qualify as
a nmental health professional under this |egislation]. Chai r
Mur kowski asked if the Division of Occupational Licensing has
reviewed this legislation to determne there isn't any conflict
for the existing requirenments for the boards.

VR. MAJOROS answered wth hi s understanding that t he
departnment's staff person has coordinated extensively with the
Division of GQOccupational Licensing and there hasn't been any
word of inpedinments or inconsistencies.

Nunber 1912

SHARON BULLOCK, Licensed dinical Social Wrker; dinical
Director, Fairbanks Community Mental Health Center, testified
via tel econference. Ms. Bull ock announced her support of [CSHB
505, Version C], particularly the portion regarding individuals

with a master's degree. She pointed out that generally a
master's program includes an interim during which the individua
is under the supervision of sone agency. Once the naster's

degree is obtained, the individual can apply for positions. M.
Bul | ock expl ai ned that she supports this |egislation because the
current statutes only allow three nmaster's |evel professionals,
the psychol ogi cal associ at es, psychiatric nurses, and an
individual with a master's of social work (MSW to perform the
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[evaluations] for Title 47. In comunity nental health centers,
there are fewer MSW applying for positions and thus there is

difficulty in filling positions with MW. Passage of this
|l egislation will allow other qualified individuals to [fill
these positions] during the two years in which they are working
towards the |icense. Furt hernore, passage of this legislation

will [help master's | evel people do this legally].

CHAIR MJRKOWSKI returned to the issue of how the supervision
actual ly works.

M5. BULLOCK explained that in her [comunity nental health
center] each nmaster's level individual is seen for individual
supervision once a week for one hour. Furthernore, there are
case conferences in which there are group neetings between the
master's level individual and the |icensed supervisor as well as

the psychiatrist. There are nunerous |icensed professionals to
which these nmaster's |evel people can approach wi th questions.
In further response to Chair Mirkowski, M. Bullock said that

these neetings have been done in the facility [and its staff]
has hel ped cover the [professionals] Railbelt when they needed
supervi si on. In that situation, people were sent to the area
for face-to-face supervision.

Number 2093

WAYNE McCOLLUM Licensed dinical Social Wrker, testified via
tel econference. He informed the commttee that he has worked in
Alaska for the past 20 years. M. MCollum announced his
support of [CSHB 505, Version C], which he viewed as critically
inportant in rural areas where there is difficulty in recruiting
and retaining qualified master's level individuals who can
perform the necessary eval uation. He nentioned his experience
in Tok with [the work around situations] in which the State
Troopers and Village Public Safety Oficers (VPSO are utilized
to arrest individuals needing these [prelimnary evaluations].

M. MCollum related his understanding that the bill refers to
individuals in the process of qualifying for |licensure rather
than applying for |Ilicensure. For instance, there could be a

situation in which an individual has just noved to the state and
that individual may not have experience in the field of nental
health but may be qualified in other ways. VWiile this
i ndi vi dual obtains experience in the field of nental health and
is supervised by a licensed supervisor [this individual could be
working in the field].

Number 2284
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CATHERI NE REARDON, Director, Division of QOccupational Licensing,
Department of Community & Econom c Devel opnent (DCED), addressed
Representati ve Rokeberg's concern that subparagraph (C allows

for a premature application. Ms. Reardon explained that when
soneone subm tting an application doesn't neet t he
qualifications, the division infornms the individual of the itens
| acking for the |license. The application is treated as an

i nconpl ete application. The application would be held open and
if there has been no contact from the individual after a year,

the division sends the individual a letter. If there is still
no communication from the individual, the application is
archived and eventually destroyed. As long as the individua

comunicates with the division with regard to their interest in
having their application on file, the application is maintained.
Ms. Reardon noted that the division often receives inconplete
applications and applications from individuals who haven't yet
nmet the qualifications. Therefore, M. Reardon said that the
di vision could work with [Version (.

TAPE 02-59, SIDE B

REPRESENTATI VE ROKEBERG referred to AS 08.95.110 and poi nted out
that the |anguage specifies that the individual would have the
wor k experience before making the application.

MR. REARDON related her belief that the reason for subparagraph
(© in this legislation is because there was an interest in

having individuals be serious about becomng |icensed rather
than allowing an individual to sit in this status wthout
engaging in the road to |icensure. Perhaps submtting an

application and paying the fee would allow people to realize
what it takes to becone |icensed.

Nunber 2283

CHAIR MJRKOWSKI inquired as to how long the applications are
kept current when an inconplete application is received. She
asked if there could be a situation in which an individual has
an application on file for 12 years and would it be a concern.

MS. REARDON answered that it wouldn't be a concern for the
division as long as the individual comunicates wth the

di vi sion each year. Ms. Reardon enphasized that the individua
woul d have to neet the license qualifications in effect the day
the individual [applies for a] license and thus that isn't of

concern. She related her belief that this conmmttee substitute
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attenpts to clarify the language "in the process of qualifying
for licensure" which was in the original version of HB 505.
Ther ef or e, she characterized Version C as nore concrete
term nol ogy than HB 505.

REPRESENTATI VE ROKEBERG inquired as to the status of the Senate
vehi cl e.

MR, MAJOROS answered that Version C is identical to the Senate
| anguage, whi ch was unani nously passed fromthe Senate today.

REPRESENTATI VE ROKEBERG related his understanding that M.
Reardon isn't unconfortable with the application form because
it's not inconsistent [with that required for other |icenses].
He inquired as to how the boards deal w th assigning supervisors
for training.

M5. REARDON expl ai ned that generally supervisors or supervisory
pl ans have to be approved in order for the individual to satisfy

this supervised experience requirenent of |icensure. She said
she didn't believe there would be anyone who could't conply with
subparagraph (C). \Wether this nmakes sense or not is up to the

| egi sl ature.

REPRESENTATI VE ROKEBERG inquired as to the fee schedule for pre-
| i censi ng.

M5. REARDON said that refers to the application fee that is
generally $50, although it could be nore.

REPRESENTATI VE ROKEBERG asked how these individuals currently
obtain their supervision and coordination wth the professiona
boar ds.

M5. REARDON responded that in order for their supervisory

experience to count, sonme of them wll have to have their
supervi sor and supervisory plan approved in order for it to
count . Therefore, an individual could have five years of

supervi sed experience that didn't count until the supervisor was
approved. She supposed the aforenentioned situation mght be a
reason to have the individual's submt an application form in
order that the individual would be nade aware of the things
necessary to obtain the license. Wth regard to applications in
i nconpl ete status, M. Reardon noted that applications are kept
in inconplete status unless an individual disagrees with the
division's interpretation of the law at which tine the
application would go to the board for review.
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REPRESENTATI VE ROKEBERG opined that it nakes work for the
division in order to provide statutory credibility to the
i ndi vi dual, which doesn't mmke sense.

M5. REARDON noted that she didn't have a fiscal note for this
because she doesn't feel that it wll cause the division
excessi ve burden.

REPRESENTATI VE ROKEBERG inquired as to why these individuals
woul d be appl yi ng.

MR MAJOROCS related his wunderstanding that the application
process would indicate the individual is taking the issue of
licensing seriously. M. Mjoros pointed out that this would be
an early warning signal that the individual is doing sonething
that would prohibit himher fromobtaining a |icense, such as an
educati onal programthat doesn't neet the basic qualifications.

REPRESENTATI VE ROKEBERG pointed out that there isn't any
requi r enent for such in the existing statutory board
aut hori zati ons. Therefore, this doesn't quite nmesh wth
[existing statutory board requirenents].

REPRESENTATI VE DYSON surm sed that the [subparagraph (C)] could
be deleted or the I|anguage could be changed such that it
specifies that the individual "has et the education,
experience, and supervisory requirenent of the license" of the
[applicant].

CHAI R MURKOABKI asked whether the intent is to get nore people
licensed in the various nental health professions or to allow
for a stopgap to allow individuals without full |licensure to
hel p out in say rural Al aska.

REPRESENTATI VE DYSON related his guess that the departnent
intends to achi eve both.

Nunber 1937

REPRESENTATI VE ROKEBERG said that this legislation isn't drafted
properly. Furthernore, he said he didn't believe it to be
appropriate to allow a prelicensee apprentice the sane status as
[a |icensed nmental health professional]. This actually nmakes a
| ess qual ified i ndi vi dual a qualified i ndi vi dual

Representative Rokeberg suggested that the intent can be
acconplished without placing [a prelicensee apprentice] in the
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definition [of nental health professional]. He expressed the
need to clarify that these individuals would only be considered
mental health professionals for the Ilabor pool, not for
rei mbur senent .

IVS. REARDON related her belief that the [nental heal t h
professional] definition in AS 47.30[.915] only applies in the
commtment situation and doesn't apply to the insurance
nondi scrimnation statute. She offered to confirm the
af orenent i oned. Wth regard to Representative Dyson's options,
Ms. Reardon said she would prefer to elimnate subparagraph (O
because there are other ways to comunicate the application and
| i cense requirenents.

MR. MAJORCS agreed that woul d worKk.

REPRESENTATI VE ROKEBERG pointed out that AS 47.30.915 is the
definition section for the entire nmental health chapter.

MR  MAJORCS specified that the nental health professional
definitions applies to various nental health processes, but not
i nsurance rei mbursenent.

REPRESENTATI VE ROKEBERG turned to the existing statute, which
already allows the social worker with a master's degree and
substanti al experience [to make decisions regarding commtnent].
This legislation expands it, allowing other disciplines in the
mental health field to do [conmtnments] as well. He recomrended
del eti ng subparagraph (C).

Nunber 1576

REPRESENTATI VE ROKEBERG noved that the conmittee adopt Anendnent
1, which reads as foll ows:

Page 2, lines 13-14

Delete "(C) who is in the process of qualifying
for licensure by a board named in this paragraph;”
Rel etter accordingly.

There being no objection, Arendnent 1 was adopt ed.
Number 1549
REPRESENTATI VE ROKEBERG noved to report CSHB 505, Version 22-

LS1631\ C, Lauterbach, 4/17/02, as anended out of commttee with
i ndi vidual reconmmendations and the acconpanying zero fiscal
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note. There being no objection, CSHB 505(L&C) was reported from
t he House Labor and Comrerce Standing Committee.

HB 460- ANTI TRUST Cl VI L COURT ACTI ONS

CHAI R MURKOWSKI announced that the final order of business today
would be HOUSE BILL NO 460, "An Act relating to actions for
nonopolies and restraint of trade, including proof of danages;
amending Rule 82, Al aska Rules of Cvil Procedure; and providing
for an effective date."

Nunber 1468

REPRESENTATI VE ERIC CROFT, Alaska State Legislature, testified
as the sponsor of HB 460. He began by informng the commttee
that HB 460 is an Illinois Brick repealer. He explained that in
the late 1970s the U. S. Supreme Court issued an opinion saying
that under the federal antitrust laws one could only sue for
di rect purchases. Therefore, the attorney general can't sue for
indirect purchases without a statute allowing such, which is
what HB 460 woul d acconplish. This legislation would allow suit
to be brought for indirect purchases of consuner fraud and
allows the attorney general to stand in parens patriae. Thirty
ot her states have done this. Had this been in place during the
recent vitamin litigation in which there was a [federal] suit
agai nst vitam n nmanufacturers on the basis of too high charges,
the attorney general's office believes [Alaska] would' ve
recei ved nore noney.

CHAI R MURKOWSKI asked if this was before the legislature in the
past couple of years.

REPRESENTATI VE CROFT said he didn't recall such |egislation, but
deferred to the attorney general's office. In further response
to Chair Miurkowski, Representative Croft related his belief that
the language in HB 460 is nodeled after Alaska's current
consuner fraud statute, including the |language related to
indirect suits and [parens patriae].

REPRESENTATI VE ROKEBERG i nquired as to why the |anguage "and the
trier of the fact finds that the defendant's conduct was wlful"
is being deleted in Section 1(1).

REPRESENTATI VE CROFT answered that it nodels what "we've already
done. " In further response to Representative Rokeberg,
Representative Croft couldn't recall whether this only affects
antitrusts.
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Number 1230

CLYDE (ED) SN FFEN, JR., Assistant Attorney GCeneral, Fair
Busi ness Practices Secti on, G vil Di vi si on (Anchor age) ,
Departnent of Law, testified via teleconference. Due to the

| ack of this statute, the [departnent] believes the state |ost
out on $700,000-$1 mllion in recovery. M. Sniffen said that
he didn't believe this statute has been before the |egislature

bef ore. M. Sniffen informed the commttee that he is
responsible for several nulti-state cases involving antitrust
cl ai ms agai nst drug manufacturers. In each of those cases, the

ability of Alaska to nmake clains for indirect purchases has been
limted due to the lack of this type of |egislation, although he
argues that Alaska has the ability to recover for indirect
purchasers. States with the statutes proposed in HB 460 usually
get a larger recovery, he related.

MR SNIFFEN informed the conmttee that the |anguage [was
devel oped] after review of the Illinois Brick repealer statutes
and |daho statutes. He noted that Idaho's |[|anguage was
devel oped after reviewing the |anguage of other states and
i ncorporates what was viewed as the good |anguage from ot her
states. Al aska has done the sane.

Nunber 1119

CHAIR MJURKOWEKI recalled M. Sniffen's statenent that although
Al aska doesn't have this Illinois Brick repealer |anguage, he
attenpts to argue that Al aska should be able to bring actions on
behalf of direct and indirect purchasers. She asked if M.
Sni ffen had ever prevail ed.

MR. SNI FFEN said that there hasn't been a decision from a court
saying that Alaska has this authority. The cases with which he
was fam |iar have been settled before the court nmakes a decision
regardi ng whether the state has the authority to bring suit for
i ndi rect purchasers. He noted that he argues that antitrust
violations are also consuner protection violations and the
Consuner Protection Act has |anguage suggesting that the state
may have this authority. Having the |anguage in HB 460 would
clarify the situation, he said.

CHAI R MURKOWSKI turned to page 3, subsection (j), which refers

to recovery of aggregate damages using statistical sanpling.
She inquired as to what that refers.
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MR. SNIFFEN explained that there are times in which it's
difficult to determ ne the exact anmount of danmages an i ndividual
indirect purchaser my have suffered. The |anguage in
subsection (j) allows the court to consider statistical sanpling
and other nmethods in order to determne a damage anount that
approxi mates what the actual individual consuner damages m ght
have been. In further response to Chair Mirkowski, M. Sniffen
said that a consuner could neke argunents to the attorney
general's office that he/she should receive a |arger share.
However, under these type of actions there are many people with
smal | individual danages that amount to a large sum in the
aggr egat e. To the extent a consuner believes their damages to
be significantly greater than the whole, the consunmer would have
the ability to opt out of the lawsuit and bring their own case.
The statute requires the attorney general to provide notice of
the action and provide consunmers with the opportunity to bring
t heir own case.

CHAI R MURKOWSKI characterized this as a class action [suit].

MR. SNIFFEN said that it's a nodified class action [suit] that
can be brought only by the attorney general.

Number 0942

REPRESENTATI VE HAYES asked if the tobacco settlenent would be an
exanple of the type of lawsuit at which HB 460 is ained.

MR. SNIFFEN related his belief that in the tobacco settlenent
there were many direct danages suffered by consuners. However,
he said he believes there is probably room for the tobacco
conpanies to argue that the settlenents shoul d ve been different
for those states lacking the authority to collect or bring
clainms on behalf of the indirect purchasers.

REPRESENTATI VE ROKEBERG returned to his question regarding the
reason behind the deletion of the |anguage in Section 1(1) of HB
460.

MR. SNI FFEN answered that the |anguage was deleted to bring this
statute in line with other federal antitrust statutes that don't
require a showing of wlfulness before recovering treble
damages. The Cdayton Act allows the U S. governnent to recover
treble danages for a violation of federal antitrust |aw w thout
a showi ng that the conduct was wlful. M. Sniffen related his
belief that it's a policy decision [whether] this Kkind of
conduct is egregious enough to warrant that penalty.
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REPRESENTATI VE ROKEBERG nuai nt ai ned concern with the deletion of
the wilful conduct | anguage. He asked if chapter 45 addresses
only antitrust suits.

MR. SN FFEN replied yes.

REPRESENTATI VE ROKEBERG turned to Section 4, AS 45.50.586, and
asked why that is included.

MR. SNIFFEN pointed out that the language in Section 4 is
anended to clarify the statute and mnake the new section
consi st ent by specifying nonstate governnental entities.
Generally, [Section 4] nerely codifies common |aw and allows
final judgnments rendered in civil actions to be used as evidence
by those defendants in other actions for the sane conduct.

REPRESENTATI VE ROKEBERG asked if provisions such as this aid the
attorney general's office in making settlenments rather than
going to final judgnent because a nyriad of lawsuits could
ensue.

MR. SNI FFEN rel ated that he didn't know whether this section has
been a help or a hindrance in settlenment action. Even wi t hout
this statute there is commobn |aw that suggests that the final
judgnents can be used against the defendants in other cases
under certain collateral (indisc.) contexts. M. Sniffen said
that he didn't have a firm answer.

REPRESENTATI VE ROKEBERG noted that there is case |aw about
crimnal adjudicated crines being prima facie evidence for civil
judgnents in sonme jurisdictions.

MR. SNI FFEN said he believes the reverse to be true if one can
obtain a final judgnent in civil actions. Wth regard to the
antitrust context, judgnments rendered in antitrust cases are
generally used as evidence against the defendants in other kinds
of consuner protection natters.

Number 0621

STEVEN CONN, Executive Director, Alaska Public Interest Research
Goup (AKPIRG, testified via teleconference. \V/ g Conn
announced AkPIRG s support of HB  460. He noted the

appropriateness of giving the attorney general's office all the
authority it needs to serve Alaska and its consuners.
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Number 0496

REPRESENTATI VE HAYES noved to report HB 460 out of committee
wth i ndi vi dual reconmendat i ons and t he acconpanyi ng
indeterminate fiscal note. There being no objection, HB 460 was
reported fromthe House Labor and Commerce Standing Commttee.

ADJ OQURNMVENT

There being no further business before the commttee, the House
Labor and Commerce Standing Conmittee neeting was adjourned at
4:55 p. m
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