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CHAIR LISA MJRKOMNSKI called the House Labor and Commerce
St andi ng Comm ttee neeti ng to or der at 3:25 p. m
Represent ati ves Miurkowski, Halcro, Meyer, Rokeberg, and Crawford
were present at the call to order. Representatives Kott and
Hayes arrived as the nmeeting was in progress.

SB  37-PHYSI Cl AN NEGOTI ATI ONS W TH HEALTH | NSURE

CHAI R MURKOWSKI announced that the first order of business would
be CS FOR SENATE BILL NO 37(FIN, "An Act relating to
collective negotiation by conpeting physicians wth health
benefit plans, to health benefit plan contracts, to the
application of antitrust laws to agreenments involving providers
and groups of providers affected by collective negotiations, and
to the effect of the collective negotiation provisions on health
care providers."

CHAI R MJURKOWNSKI rem nded the conmmttee that when this bill was
before the committee [last session] there were concerns that
resulted in the conmttee requesting an advisory opinion from
the Federal Trade Commi ssion (FTC), which was issued in January.
In response to the FTC s advisory opinion, the sponsor has
drafted a commttee substitute (CS), Version 22-LS0323\X,
Banni ster, 3/15/02. Chair Mirkowski infornmed the commttee that
testinmony at today's hearing would be by invitation only because
there has already been fairly extensive public testinony. Chair
Mur kowski passed the gavel to Representative Hal cro.

Number 0260

REPRESENTATI VE ROKEBERG noved to adopt Version 22-LS0323\X,
Banni ster, 3/15/02, as the working docunent. There being no
obj ection, Version X was before the conmttee.

Nunber 0271

SENATOR PETE KELLY, Alaska State Legislature, testified as the
sponsor of SB 37. Senator Kelly announced that he woul d address
sonme of the objections to the bill and the things that have been
done in response to those objections. He rem nded the commttee
that a group of physicians in Fairbanks cane together as an
association in order to collectively negotiate with an insurance
conpany to obtain [that insurance conpany's] business. However

the FTC becane invol ved. Through that process it was |earned
that although the federal governnent requires that antitrust
provi sions be applied in a blanket way, the U S. Suprene Court
determ ned such [a blanket application] wouldn't always work.
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The court decided that there would be tinmes when there could be
a buyer-seller situation in which large conpanies could have
such market power that they could inpose a "take-it-or-|eave-it"
scenari o when negotiating business. Therefore, the U S. Suprene
Court determned that a state action doctrine could be created
in those situations because there needed to be protection for

these smaller organizations. The court said that active state
oversight froma state entity was necessary, which is what SB 37
provi des. This legislation allows physicians to cone together
to negotiate wth these huge corporations and not be in
violation of antitrust provisions. Senator Kelly highlighted
that one of the nobst inportant reasons for this [legislation] is
quality of care. In the past, insurance conpani es have required
that the discussion of sone of the higher cost alternatives to
health care not be discussed wth patients. Furthernore, the

i nsurance conpanies wouldn't pay for those alternatives either

Therefore, the physicians wanted to be able to cone together to
discuss this collectively and have sonme market power in
opposition to these large insurance conpanies. He noted that in
the last few years insurance conpani es have decreased from about
18 major insurance conpanies to about 6 due to nergers, which
have resulted in the insurance conpanies gaining nore narket

share. Senator Kelly characterized the situation in Alaska as
one in which large corporations were dealing unfairly with sone
of the smaller contractors. The protection anticipated by the

US  Suprene Court is the existence of the state action
doctri ne.

Number 0505

SENATOR KELLY said that one of the early problens with SB 37 was
the fear that [inplenenting] something like this in the
conpetitive market mght result in an increase in prices. That
fear is the reason the legislation is voluntary. There were
al so concerns with regard to boycotts and retribution, which has
been addressed in the bill. The wunions didn't want sone
provisions of the bill and thus those were deleted. The nurses
didn't want sone of the provisions of the bill and those too

were deleted. The provisions that renmain are the structure that
has the |east inpact on as many groups as possible, while still
allowing the physicians to negotiate with some of these huge
corporations that are currently operating in Alaska on a "take-
it-or-leave-it" basis. Senator Kelly referred to a docunent in

the conmittee packet [entitled "Senate Bill 37 How does it
wor k?"] . The docunent illustrates the tinmes when the process
ends. The process allows the physicians to cone together to

have di scussi ons without fear of the FTC
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SENATOR KELLY remarked that he wasn't surprised that the FTC
di sapproves of this because the FTC s charge is to carry out the
provisions of antitrust laws. He characterized the situation as

a turf [war]. Senator Kelly reiterated that this all cones down
to the quality of care provisions. "Physi cians should be able
to walk across the hall and begin to discuss wth another

physi cian how they are going to react to an insurance conpany
that is in the nmarket and requiring the quality of care issues

to be ... under a 'gag order' or they're just saying we're
not going to give any noney for those higher cost alternatives
at all,"” he said. He then requested that the technica

guestions be directed to M. Haugen, Executive Director, Al aska
Physi ci ans & Surgeons, | ncorporated.

Number 0812

REPRESENTATI VE CRAWORD said he understood that the process can
be stopped. However, he questioned wth whom one would
negoti ate once the process is stopped.

SENATOR KELLY answered that one would be entering the situation
that exists today unless the physicians re-apply and re-enter
negotiations fromthe begi nning of the process.

REPRESENTATI VE CRAWORD pointed out that if iron workers, for
exanpl e, ended negotiations with their enployers, the enployers
could negotiate with another group of iron workers. However,
the physicians are the only group that provide nedical care and
thus those are the only people with whom the negotiations can
t ake pl ace.

SENATOR KELLY clarified that if the [physicians and the
i nsurance conpanies] failed to cone to an agreenent and they
were no longer wunder the provisions of the state action
doctrine, the [insurance conpanies] would then be negotiating
Wi th individual [physicians] rather than a collective group. He
reiterated that the process could begin again if [the
physi ci ans] re-apply.

Number 0981

REPRESENTATI VE MEYER asked if Senator Kelly agreed wth the
fiscal notes, which seema bit steep.

SENATOR KELLY responded that the original $7 million fiscal note
was i ndefensi bl e. He pointed out that the fiscal note was
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reduced because the original fiscal note was wong and there
have been sone changes to the bill

REPRESENTATI VE MEYER inquired as to how this bill will help his
constituents.

SENATOR KELLY nentioned that he didn't believe this |egislation
woul d inpact rates. Senator Kelly posed a situation in which
the physicians in the state are under a "gag" order as discussed
earlier. As a single physician, the single physician has al nost
no market power to negotiate with insurance conpanies. However,
that can possibly be overcone if physicians are allowed to cone
together as a group [and negotiate], and these quality of care
issues relate directly to anyone's constituents.

REPRESENTATI VE MEYER related his understanding that [under the
gag order scenario] a physician may be reluctant to do sone
additional testing because the insurance conpany woul dn't cover
it.

SENATOR KELLY agr eed.
Nunber 1172

VICE CHAIR HALCRO turned to the issue of inproving the
availability of care and lowering the cost. He then directed
attention to the FTC s response on page 3, which says "These
wi despread effects are not sinply theoretical possibilities.”
In fact, there are cases that the FTC has evaluated how costs
have tended to increase when these type of bargaining rights are
i npl enment ed. The FTC response also nentions the Alaska Health
Network, 1Inc. case. Vice Chair Halcro asked whether Senator
Kelly felt that the fact that participation in this process is
voluntary nmutes the agreenents wth regard to consuner harm and
the FTC s coment, "Such legislation would not I|ikely inprove
the quality of care.”

SENATOR KELLY replied yes. He then directed attention to page 7

of the FTC s response, which says, "Mreover, even collective
bargai ning over other, nore clearly 'non-price' issues in a
health plan contract can have a substantial effect on the
ultimate costs paid by consuners.” He interpreted the opinion
of the FTC to be that quality of care and price are the sane
t hi ng. Therefore, it's inpossible for the physicians who want

to negotiate only in regard to the quality of care issues to
ever separate the issues and thus those fee-related issues have
to be included in the state action doctrine.
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Number 1297

REPRESENTATIVE KOIT inquired as to which conpanies the
physi cians would be able to make arrangenents with were this
bill to pass.

SENATOR KELLY answered, "Blue Cross, essentially.” He said he
wasn't sure that Aetna would be involved, and therefore he
deferred to M. Haugen with regard to Aetna. In further

response to Representative Kott, Senator Kelly specified that
Washi ngton, Texas, and New Jersey have simlar provisions to SB
37. He noted that there is legislation pending in several
st at es. Furthernore, simlar federal |legislation [has been
i ntroduced].

REPRESENTATI VE KOIT asked if there is a track record that one
could review in order to determne whether the delivery of
health care has increased and costs remai ned stabl e.

SENATOR KELLY responded that in Texas there has been no inpact
because Texas hasn't successfully had negotiati ons.

Nunmber 1389

JOHN DUDDY, Orthopedic Surgeon; Menber, Anchorage Physicians &
Sur geons Association, said that he would informthe commttee of
the reasons why physicians whol eheartedly support SB 37. He
characterized this matter as a larger issue than the need to
negoti at e. M. Duddy expressed concern that health care
providers are comng together and alnost becom ng nonopolies.
He predicted the sane would occur in Al aska. Over the last few
years the nunber of major insurers has decreased. M. Duddy
informed the commttee that one of the reasons he noved to
Al aska alnost three years ago was related to the lack of pre-

aut hori zation that [was required]. However, that's beginning to
happen here now. M. Duddy nentioned problens that are
occurring in the Lower 48 such as the problens with health
mai nt enance organi zations (HVMX>s), the limtation of care, the
early retirenent of physicians, and physicians not accepting new
pati ents. Wth the [decrease] in the nunber of providers,

recruitnment of new physicians is difficult. According to a

Kai ser study, Alaska is 49th for the nunber of per capita
physi cians and he predicted that the situation is going to only
get worse. This legislation may [allow] dialogue between
physi ci ans and health care providers. M. Duddy said he didn't
believe that SB 37 would increase nedical costs, however, he
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felt that it would actually decrease nedical costs because of
the | ess expensive alternatives that are avail abl e.

MR. DUDDY informed the commttee that sone of his colleagues
have attenpted to conmunicate with the insurance conpanies on an
i ndividual basis or an individual group basis with regard to
defining physical therapy and other aspects of nedicine.
However, were M. Duddy to so with other |ocal physicians, it
woul d be an antitrust violation. This legislation should help
elimnate the aforenenti oned problem

Nunber 1544

REPRESENTATI VE HAYES related his belief that this type of
| egislation has been inplenmented in states that have HMOs.
Since Al aska doesn't have HVMOs, how would this |egislation aide
physi ci ans, he asked.

MR. DUDDY enphasized, "W don't have HMOs yet, we wll." The
trend is toward [HM3s] as insurance conpanies are starting to
dictate the practice of nedicine. He said that in his three

years here, he has noticed that the things requiring pre-
aut hori zation [have increased], which is how [HM3s] started in
the Lower 48. "W're trying to be pro-active,” he said. Al aska
has qual ity physicians and that nust be naintained, he said.

REPRESENTATI VE HAYES said that although he didn't have a probl em
wi th physicians negotiating with insurance conpanies, he was
concerned with the pricing elenment in SB 37. He questioned
whet her physicians would remain supportive of the bill if the
pricing el ement was elim nated.

VMR. DUDDY replied that he didn't know.

[Vice Chair Halcro returned the gavel to Chair Mirkowski. ]

Nunber 1649

M CHAEL  HAUGEN, Executive Director, Al aska Physicians &
Surgeons, Inc., explained that the distinction between fee
negotiations and non-fee negotiations s addressed as a
bi furcated process in the bill. The bifurcated process requires
a two-step approval by both the insurance conpanies and the
physicians to proceed to prices. M. Haugen specified that

including fee negotiations 1is inportant because the FTC
historically, as expressed in its advisory response, hasn't nade
much distinction between fees and the potential to raise costs
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of nedical care in non-fee related issues such as alternative
treatments. The physicians face a bit of a dilemma if the fees
are elimnated because it exposes physicians to another |evel of
potential liability. He posed a situation in which physicians
di scuss the best practice/protocol for a particular disease and
the protocol happened to be nore expensive. If the insurance
conpany decided that it didn't like the way these discussions
were going, then the insurance conpany could notify the FTC who,
if so inclined, could say such discussions do inpact costs.
Therefore, this may have to be litigated in court, he remarked.
M. Haugen explained that the desire was to nmake this as sinple
as possible by including a blanket statenment that both costs and
fee negotiations would be protected under the rubric of the
state action docunent.

Number 1752

TED CRUZ, Director, Ofice of Policy Planning, Bureau of
Conpetition, Federal Trade Comm ssion (Comm ssion), testified
via tel econference. M. Cruz explained that the FTC response
attenpts to broadly address policy issues that are inplicated by
the legislation and access the likely legal risks the physicians
woul d face were they to engage in collective negotiations under
this legislation. M. Cruz provided the follow ng testinony:

The Comm ssion has historically opposed |egislation
seeking to allow physician collective bargaining and
it's opposed it as official Comm ssion testinony
before the United States Congress concerning federal
| egislation. And it has opposed it in staff comrents
submtted to a nunber of jurisdictions that considered
simlar |egislation.

Two points, | think are quite relevant. The first is
that it has been the judgnent of the Conm ssion and
the experience of the Conmssion that allowng

physi ci ans to col l ectively bar gai n wi || har m
consuners. In particular it wll harm consuners by
facilitating price fixing, which is likely to raise

the cost of insurance for consuners, raise the out-of-
pocket expenses and co-paynents that consuners wll
have to pay at their doctors, raise the costs for
senior citizens participating in Medicare health
plans, raise the cost for governments paying for
i nsurance, and also for paying for the uninsured. So,
all of that, as was referenced earlier in this
di scussion, is not sinply the judgnment of the FTC
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based upon theoretical principles but rather it is the
actual practice we have discovered when exam ning
i nstances when doctors have attenpted to collectively
bar gai n. The result has consistently been that
consuners have paid hi gher prices.

The second point that I'd like to make is that we do
not believe that such legislation is |likely to inprove
quality of care. Typically on legislation seeking to
aut hori ze physician collective bargaining, quality of
care is a principle argunent that is advanced in
favor. Several observations are relevant. First,
hi storically, when physi ci ans have col l ectively
bar gai ned they have tended to collectively bargain not
over quality of care but over price. Quite sinply,
they have behaved in their economc best interest.
The exanple that the Commission has used before is
that one does not expect that the United Autoworkers
collectively bargaining are going to ensure safe cars.
And, instead, governnent relies on other nechanisns to
address quality of care. One expects, rather, the
United Autoworkers address the financial incentives
and wel fare of their nenbers.

Number 1929

The [third] point that | think is highly relevant to
the discussion is collective bargaining (indisc.) care
issues is already legal wunder the antitrust |[|aw
There's been considerable discussion of that this
af t er noon, and I bel i eve, unfortunately, sone
m sunder standing of a passage in the letter we sent to
you on page 7 where we discuss terns other than
"price" ternms that could have a significant inpact.
That paragraph on page 7, 1'd like to observe that
what we were discussing there was [reinbursenent]
nmet hodol ogy. Al though not a direct price term 1it's
obviously closely related and in particular is not a
term that is addressing quality of care, rather it's
addressing financial reinbursenent. So, in our letter
we di scuss at considerable | ength beginning on page 5,
the current state of the law, which allows physicians
to deal collectively with quality of care. In fact,
we have observed that the Federal Trade Commi ssion has
never once brought a case against physicians for
collectively bargaining over quality of care issues

The concern has been not quality of care, which is the
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justification that is frequently advanced in support
of this legislation, but rather what has happened in
act ual practi ce, which is that physicians have
hi storically bargained seeking to increase prices and
the result has been higher prices paid by consuners.

The [fourth] and final point | would nmake very briefly

is that in our judgnent, the aspect of this
| egi sl ation rendering collective bargaining voluntary,
we do not believe will correct this problem Very
briefly, the physicians collectively bargaining over
price: the question of whether an increased price
will be passed on to consuners is one that as a matter

of economics tends upon the relative elasticity's of
supply and denmand vis-a-vis the health plan and vis-a-
Vis consuners. And where the incidents of those
increased prices fall depends wupon the particular
mar ket conditions. The fact that here it's voluntary
for health plans woul d suggest that health plans would
be nost likely to agree to collective bargaining for a
physi cian where they thenselves would not bear the
brunt of the higher cost but rather where consuners

woul d pay the higher cost .... The voluntary aspect
does not address the principle concerns raised by this
bill.

| would, finally, note that as currently drafted, the
staff of the Federal Trade Comm ssion expressed the
concern that physicians would remain liable under the
antitrust |aw because there's a substantial |ikelihood
that the active supervision provided for in the bill
woul d not be sufficient to inmunize that conduct.

Nunber 2064

REPRESENTATI VE HALCRO rel ated his understanding then that in the
case in which the market is wunderserved or there isn't nuch
conpetition, t hose carriers coul d agree to col l ective
negotiations and agree to pay the costs knowing full well the
costs could be passed to the consuners.

MR. CRUZ agreed that such could be a possible outcone.
CHAIR MJRKOWSKI pointed out that the FTCs letter to the
committee is signed by M. Cruz and [Joseph Sinmmons] Director

[of the Bureau of Conpetition]. However, page 1 of the letter
contains a footnote specifying that the FTC authorized the
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Ofice of Policy Planning to submt the coments. She asked if
the statenent that this [letter] was approved by all FTC
conmi ssioners i s accurate.

MR, CRUZ replied yes. He explained that the letter was the
position of the Ofice of Policy Planning and the Bureau of
Conpetition. However, before the letter was sent it was
submtted to the full FTC who, after a nunber of edits,
unani nously voted the letter out.

REPRESENTATI VE HAYES asked if elimnating the pricing provisions
in the bill would alleviate sonme of the concerns M. Cruz sees.

MR CRUZ answered that it wuld inprove it substantially.
However, then the question beconmes in regard to what the bil
would actually acconplish because the current Ilaw allows
col | ective bargaining on the subject of quality of care.

Number 2183

REPRESENTATI VE HALCRO asked if there have been cases in which
the market conditions dictate that allowing physicians to
collectively bargain would actually work. O, does this
application <consistently not wrk to the benefit of the
consuner, he asked.

MR CRUZ said that it depends upon what the FTC was precisely
addressing, which is why [the response letter] attenpts to
bi furcate between the broader questions of policy and the nore
narrow questions of the legal risks to physicians acting under
particul ar |egislation. On the broader question of policy, the
FTC has had a long-standing view that as a matter of principle
and experience, physician collective bargaining is likely to be
detrimental to consuners. The FTC has not endeavored, on this
bill or others, to examne the particular characteristics of a
market in a given state. However, given the FTC s experience
W th physician collective bargaining in various contexts and the
mar kets response to that collective bargaining, the FTC views

such bargaining as |likely harmng consunmers and resulting in
hi gh prices.

CHAI R MJURKOABKI returned to the point of the legal risk to the
physi ci ans. She pointed out that the final paragraph of the
FTCs letter makes reference to the fact that if this

| egislation fails to provide for the |evel of supervision that
would be required wunder the state action doctrine, the
liability/risk wuld remain wth the physicians. Chair
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Mur kowski expressed the need to be clear that if the legislature
were to pass sonething, regardless of certain protections that
the legislature could put in place, the FTC remains the ultimte
enf orcer.

MR, CRUZ pointed out that these matters of individual physician
liability under the antitrust law are likely to be resolved in
the courts. He further pointed out that even if the FTC deci ded
that particular conduct didn't violate an antitrust |aw and
didn't nerit an investigation, it would insulate physicians from
private liability. He noted that antitrust |laws are subject to
enforcement by state and federal enforcers as well as private
litigators. The state action doctrine operates as an immunity
to liability, but it's an imunity that's conferred only when,
under U.S. Suprene Court |anguage, "the state has and exercises
the wultimate authority over the challenged anti-conpetitive
conduct and engages in a ‘'pointed re-exam nation' t hat
effectively nakes the conduct the state's own." In the judgnent
of the Bureau of Conpetition and the O fice of Policy Planning,
that's wunlikely to be satisfied wunder the terns of this
| egi sl ati on. Therefore, physicians engaging in collective
bargaining could face significant liability for wviolating the
antitrust |laws under this |egislation.

TAPE 02-41, SIDE B

SENATOR KELLY clarified that the term "collective bargaining” is
a legal term that deals wth negotiations under enploynent
agreenments wth unions. However, [this matter] deals wth
col | ective negoti ations.

REPRESENTATI VE KOIT asked if M. Cruz could conmment on any
pendi ng federal |egislation.

MR. CRUZ answered that he was aware of |egislation that has been
i ntroduced, but he wasn't aware that it had noved at the federa
| evel .

Number 2336

ED SNI FFEN, Assistant Attorney General, Fair Business Practices
Secti on, G vil Division (Anchorage), Depar t ment of Law,
testified via teleconference. He confirnmed that he reviewed
Version X this norning and the comments in his March 19, 2002,
letter are still appl i cabl e. M. Sniffen noted the

[departnment’'s] concurrence with the FTC s conclusions in regard
to the problens that SB 37 faces. M. Sniffen said that the
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departnment still has significant concerns with [Version X]. For
instance, the state action doctrine is still of concern for the
reasons expressed by the FTC. He explained that there were five
anmendnents, one of which added a sentence requiring the attorney
general to request nore witten conmunication during the process
of review. Three of the anendnents were nerely word changes.
One of those word changes was changing the length of time the
attorney general has to review information from 30 days to 60

days, which the departnent still doesn't believe to be a
sufficient amount of tine. There were also changes from the
di scretionary word "may" to "nust". The final anmendnment was to
nodify the definition of "health benefit plan”™ the inpact of
which the Division of Insurance will discuss. Those anendnents
do nothing to fix the problenms with regard to the state action
doctri ne. M. Sniffen said, "W still don't see how this bil

can rise to the level of the Suprene Court's enunciation of that
test for the reasons expressed by M. Cruz of the FTC" Wth

regard to earlier comments that there is simlar legislation in
other states, M. Sniffen stressed that none of those are
exactly like SB 37. For instance, Wshington's |egislation
doesn't allow price negotiations. The Texas legislation has
very restrictive language with regard to the percentage of
physicians from specific specialties who are allowed to get
t oget her and negotiate provisions that aren't included in SB 37.
Therefore, M. Sniffen cautioned the conmttee in regard to the
comments that there is simlar legislation in other states.

Number 2194

CHAIR MJRKOWSKI related her understanding of M. Sniffen's
|l etter that Washington's | egislation was anended such that it is
a study bill establishing a joint selection commttee on
col l ective negoti ati ons. However, Chair Murkowski said she had
understood that Washington already had its legislation in place
and it doesn't include discussions regarding price ternms, which
varies from SB 37.

MR. SNIFFEN clarified that Wshington does have in place sone
provi sions allow ng physician negotiations on non-price terns
under very restrictive control. This year the Washington
Medi cal Association attenpted to introduce legislation that
would allow the negotiation of price terms and that bill

Washi ngton HB 2360, was converted into a study bill. The
commttee should have a copy of that bill. He pointed out that
the Washington attorney general nade comments to the effect that
the information provided by the Washington Medical Association
differed dramatically from the information the [WAshington
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attorney general] had wth respect to the need for this
| egi sl ati on i n Washi ngt on.

MR SNIFFEN, in response to Chair Mrkowski, agreed that
anending SB 37 such that references to the price terns are
elimnated would render the |legislation neaningless because
physi cians can already negotiate on [quality of care issues].
M. Sniffen cautioned anal ogi es between SB 37 and t he Washi ngton
| egislation even if the price provision was taken out of SB 37.
Washi ngton's regulations controlling physician negotiations are
quite different, even on non-price terns, than those in SB 37.

REPRESENTATI VE ROKEBERG rel ated his understanding that when this
| egi sl ature passed the "Patient's Bill of Rights" provisions for
noneconom ¢ negoti ati ons were incl uded.

MR. SNl FFEN said that he wasn't famliar with that.

CHAIR MJURKOWEKI agreed that there was reference to the
noneconom c terns.

Number 2006

M KE W GG NS, Vice President, Nat i onal Account s, Aet na,
testified via tel econference. He informed the conmmittee that
his current position is the overall account manager for the
State of Al aska's self-funded nedical plan that Aet na
adm nisters. M. Wggins announced that [Aetna] remains opposed
to SB 37, even in its nost recent version, Version X M.
Wggins disagreed with the findings that this legislation wl|l
benefit conpetition. He explained that the conpetition in
Alaska is |imted to Alaska's small market and the high cost of
nmedi cal care. Col | ective negotiations by physicians will only

result in higher costs of health insurance and doesn't offer a
meani ngful prospect for cost reductions to insurance conpanies
and their [nenbers]. He said he believes this to be true even
when fees aren't negotiated because negotiation of non-fee itens
have a direct relation to cost. M. Wggins noted continued
di sagreenent with the contention that insurance conpanies have
substantial market power in Al aska because the only conpany that
may hold a large share of Alaska's privately insured market is

Bl ue Cross. However, the bill is witten such that the market
power is determned to be 15 percent of the geographical area,
which is in npobst cases an individual comunity. He expl ai ned

that although Aetna only has 5.3 percent of the private
insurance market in Alaska, there are probably individual
markets in Alaska in which Aetna holds 15 percent of the |ocal
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market. That [can] hardly be considered narket power given that
there are over 20 health insurance conpanies doing business in

Al aska. M. Wggins said, "One likely effect of the bill in
this area of health insurance where the prem uns are the highest
is on the individual and the small group market, where the

ability to afford health care insurance is probably the |owest."
He pointed out that at least tw bills seeking ways to reduce
the cost of health insurance for those enployed by smal
busi nesses and nonprofits have been introduced this session. He
highlighted that |arge insurers are generally self-insured and
won't be subject to this |legislation. In conclusion, M.
Waggins strongly urged the commttee to consider the FTC letters
and the opposition to SB 37 from the Departnent of Law and the
Di vision of Insurance. He also urged the commttee to review
the reqgul ati ons adopted by Texas on this subject.

Number 1867

REPRESENTATI VE HAYES asked if M. Haugen had any response to the
5:0 vote of the FTC on the letter sent to the commttee.

MR. HAUGEN related his feeling that the federal governnent's
views on antitrust issues are a bit conflicted. For exanpl e,
Presi dent George W Bush supports this type of legislation as
[evidenced] in his signing it [when he was governor] in Texas.
Furt hernore, President Bush appointed Charles Rivers (ph) as the
Chi ef Enforcer of Antitrusts in the U S. Departnent of Justice.
M. Rivers wote the version of the physicians negotiation bil

t hat Washington, D.C., inplenented. However, the FTC s position
is clear.

REPRESENTATI VE HAYES pointed out that this bill was heard al nost
a year ago. He asked if during that tinme, M. Haugen has
attenpted to get confirmation from another group in the federa
governnment to support the claim that the federal governnent is
conflicted on this issue.

MR. HAUCGEN replied no, but said that as one who has read the
Texas opinion and the FTC opinion, and observed President Bush's
actions on this mtter, he has concluded that [the federal
government] is conflicted.

nunber 1758

REPRESENTATI VE MEYER asked if the Texas law is simlar [to the
| egi sl ation before the commttee].
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MR. HAUCGEN answered that as far as he knew, the Texas version,
the New Jersey version, and Al aska's version are all based on a
nodel produced by the Anmerican Medical Association (AMA).
Al though all the bills were changed in various ways, they all
utilize the sane basic premise of the U S. Suprene Court's state
action doctrine nechanism which allows the state to oversee
physi ci an negoti ati ons.

REPRESENTATI VE MEYER asked whether the consuner benefited from
the legislation in New Jersey and Texas.

MR. HAUGEN pointed out that New Jersey just passed its
| egislation, while Texas passed its legislation about three
years. M. Haugen explained that there is a rul e-maki ng process

to inplement such a bill, for which he believes the attorney
general in Texas was responsible. From what he understands,
that process becane so onerous that physicians said it was
unwor kabl e. Therefore, the physicians returned to the [Texas]
| egi slature and requested that the legislature specify what was
necessary to nmke the negotiations nove forward. M. Haugen

said that to his knowl edge the clarification |egislation passed.
M. Haugen inforned the committee that there was one instance in
whi ch the physicians approached Blue Cross in Texas and Blue
Cross refused [to negotiate].

CHAI R MURKOWBKI announced that the fiscal note for [Version X]
had just arrived. She turned the legislation over to the
commttee for discussion.

Number 1631

REPRESENTATI VE HAYES noved the follow ng conceptual anendnent
[ Amendnent 1]:

Page 2
Del ete lines 28-31 through page 3, lines 1-11

Renunber accordingly.
REPRESENTATI VE HAYES said he is very unconfortable wth the
price aspect of this legislation, and therefore he wanted to
elimnate all the pricing negotiation nechani sns.

REPRESENTATI VE HALCRO obj ect ed.

REPRESENTATI VE HAYES reiterated his concern with allowing price
negotiations in this |egislation. He noted his belief that
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allowing price negotiations could ultimately hurt consuners.
Therefore, adoption of [conceptual Anmendnent 1] would alleviate
sonme of his concerns.

REPRESENTATI VE HALCRO recal | ed earlier testi nmony t hat
elimnation of the pricing negotiations would basically render
this legislation noot. Therefore, he questioned whether
Representati ve Hayes assunmed that upon adoption of his anendnent
the legislation would remain in commttee since it no |onger
serves any purpose.

REPRESENTATI VE HAYES said that he didn't believe his anendnent
woul d render the |egislation noot. Rat her, he felt that the
| egi sl ati on woul d provide physicians with nore latitude to know
that they can have [collective] discussions on matters outside
of price.

REPRESENTATI VE HALCRO hi ghlighted that the FTC already testified
that physicians already have substantial negotiating power to
di scuss quality of care.

Number 1408

SENATOR KELLY agreed wth Representative Hayes that the
| egislation wouldn't be left nmot [with the adoption of
conceptual Anendnent 1]. He related his belief that the FTC s
di scussion on that point nmay have been a bit overzeal ous, as he
believes much of the testinony was. He explained that the bil
woul dn't be nmoot [with the adoption of conceptual Amendment 1]
because when physicians canme together to negotiate before, they
operated outside the protections of the state action doctrine
and were "zapped" on their discussion over and above the
di scussions of price because the [FTC] said they were related.
At least with the state action doctrine, the terns of care and
non-price issues can fall under a state action doctrine.
Al though [the FTC s testinony] was that physicians can negotiate
non-price itenms and not fall wunder the sanctions of the FTC,
Senator Kelly pointed out that the physicians in Fairbanks
didn't find that to be the case. Therefore, [with the adoption
of conceptual Anmendnent 1] at least a state action doctrine is
created for the non-price issues that the FTC has said can be
considered price issues.

REPRESENTATI VE ROKEBERG said that he was a bit distressed
because the testinony has been that there is nothing prohibiting
[col | ective physician negotiations for quality of care issues].
He recalled that passage of the Patient's Bill of Rights
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i ncluded substantial statutory |anguage to allow for noneconom c
di scussi ons. Whether this |legislation, expands that power, he
said he wasn't certain. He requested M. Haugen's opi nion.

MR. HAUGEN said he didn't recall that specific |anguage [being
included in the Patient's Bill of R ghts]. "You can wite all
kinds of great |anguage in state law to protect physicians, but
outside of the rubric of the state action doctrine it really
doesn't mean that nuch; the federal government can still conme in
and get the doctors,” he explained. In further response to
Representati ve Rokeberg, M. Haugen specified that physicians
have al ways been able to enter into individual negotiations.

SENATOR KELLY pointed out that the state oversight is |acking
when a statute is witten because the U S. Supreme Court doesn't
recogni ze that.

Nunber 1180

CHAI R MJURKOWSKI asked whether adoption of [conceptual Anmendnent
1] would take care of the references to price negotiations.

MR. SNIFFEN answered that to renove all the price-related
provisions of the bill would require renoval of subsection (d)
[on page 3 of Version X] as well as other references to prices.
He said that the legislation would have to be reviewed in order

to elimnate all the price-related provisions of the bill. M.
Sni ffen questioned whether the legislation still has any utility
once those provisions are renoved. He suggested that [w thout
the pricing provisions], the bill wll create a |evel of

bureaucracy that the physicians would have to go through before
negotiating non-price terns. Wiy would one want to inplenent an
expensive oversight provision to allow something that can
al ready be done, he asked.

CHAI R MURKOWSKI surm sed then that deletion of the price terns
woul d elimnate the need for the bill because [the Departnent of
Law] holds the opinion that physicians can already negotiate
terns.

MR. SNI FFEN agr eed.

CHAIR MJURKOWSKI posed a situation in which [physicians] are
negotiating quality of care issues that ultimtely inpact the
price and asked if such would be a discussion of quality of care
or price. She pointed out that ultimately quality of care can
i npact price.
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MR. SNl FFEN agreed that sone quality of care issues have an
i mpact on price, and therefore he guessed that it would have to
be addressed on a case-by-case basis with regard to down-stream
pricing issues.

CHAI R MURKOWSKI questioned, then, whether there would be sone
nmerit to legislation establishing the procedure [a physician]
would need to go through in negotiating the quality of care
terms in order to provide protection to the physicians.

MR. SNIFFEN said that if there were legislation allow ng the
negotiation of non-price terns, the legislation would have to
define those terns. One would have to carefully craft the
definition for quality of -care. If a system is going to be
established to protect price-related quality of care issues,
then one faces the sanme problens that occur when price issues
are kept in the bill, he said.

Nunmber 0905

REPRESENTATI VE HALCRO asked if M. Sniffen knows of any cases in
Alaska in which physicians have been scolded for discussing
quality of care issues.

MR. SN FFEN replied no. He only knew of the Fairbanks case
menti oned earlier. In the Fairbanks case, he recalled that the
FTC determ ned that the quality of care issues discussed were
connected to the price-related terns such that they warranted
revi ew.

SENATOR KELLY explained that in the Fairbanks case, the
physi cians were originally sanctioned because of price-related
i ssues. However, through the process it was determ ned that the
quality of care was linked to the price. Senator Kelly
enphasi zed, "You have to have the protection of the quality of
care or else the FTC, who is not in the business of allow ng any
encroachnment on the antitrust provisions, is going to take every
opportunity to stop ... these negotiations when they can." |If a
state action doctrine isn't created, [physicians] won't ever be
able to survive an overzeal ous FTC board who doesn't want any
encroachnent on the antitrust provisions because [the FTC] wll
al ways be able to link price and quality of care.

CHAIR MJRKOWSKI expressed sonme confusion because she recalled

that initially elimnating the pricing terns seened to elimnate
sone of the major concerns. However, if quality of care and
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pricing are so connected, would there ever be a safe zone, she
asked.

SENATOR KELLY said he thinks there is safe zone. The FTC is
mai nly concerned with physicians who discuss the actual price of
the contract wth the insurance conpanies, which is what

conceptual Anmendnent 1 would address. However, the issue of
potential inpacts to cost because of quality of care is a
different matter. Perhaps, price and costs are being m xed.
Still, the FTC has found it sufficient to send "Nasty-G ans"
over cost issues. Senator Kelly related that conceptua

Amendnent 1 [would elimnate] price fixing [while allow ng]
costs related to quality of care to be protected under the state
action doctrine.

Nunmber 0655

REPRESENTATI VE CRAWORD announced that is opposed to the intent
of SB 37 because he believes that physicians are in a

nonopol i stic position in certain ar eas of t he state.
Representative Crawford explained, "If we were to anend this
out, it wouldn't be a problem for ne. My problem lies in that
if this is allowed to stay alive, it can be anended again." He

foresaw this as being a mmjor contention in a conference
conmittee.

SENATOR KELLY hi ghlighted that anything can be anmended.

REPRESENTATI VE CRAWORD reiterated that he is opposed to the
spirit of this |egislation whether anended or not.

SENATOR KELLY said that he didn't object to conceptual Amendnent
1. Senator Kelly charged that this legislation allows for the
physicians to have sone market power, bargaining power, to
include sone of those [alternative procedures] in the care of
their patients. He viewed that as val uabl e.

REPRESENTATI VE MEYER recalled testinony that were [conceptual
Amendnment 1 adopted there would be increases in] the associated
bur eaucracy and costs.

SENATOR KELLY predicted that the Departnment of Law and the FTC
woul d oppose this legislation were it whittled "down to the
draft nunber." He related his belief that the bill would still
work with the [adoption of conceptual Anmendnent 1]. If the
physicians feel that the Dbureaucracy 1is problematic, the
physi ci ans have the option not to negoti ate.
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REPRESENTATI VE MEYER surm sed then that even wth conceptual

Amendrent 1 the legislation would still neet the intent.
SENATOR KELLY said, "Wth one exception." He noted his
di sagreenent with M. Sniffen about the need to delete

subsection (d).
Nunber 0332

A roll call vote was taken. Representati ves Kott, Rokeberg,
Hayes, Meyer, and Murkowski voted for the adoption of conceptual
Amendnment 1. Representative Crawford voted agai nst the adoption
of conceptual Anmendnment 1. Therefore, conceptual Anmendnent 1
was adopted by a vote of 5:1.

CHAI R MURKOWSKI turned to an anendnment from the sponsor that is
included in the commttee packet. The anendnent [Anmendnent 2]
reads as follows:

On page 8, line 28;
After "health benefit plan" delete through I|ine
29.

| nsert;

"means a health care insurer as defined in AS
21.54.500(17) but does not include a nultiple enployer
wel fare arrangenent or any self insured health benefit
pl an. "

[ Punctuati on provided. ]

SENATOR KELLY indicated that the anmendnent was [ proposed] by the
Al aska Medical Association who would be better qualified to
address the anmendnent.

REPRESENTATI VE ROKEBERG related his belief that this amendnent
attenpts to overcone the [Departnent of Law s] objection to the
Enpl oyee Retirenment and Incone Security Act of 1974 (ERI SA)
stuff.

Nunber 0124
SENATOR KELLY clarified that the intent of the bill was what is

included in the anendnent and it was an oversight that the
"health benefit plan" was left in.
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REPRESENTATI VE ROKEBERG surmised that [the intent of the
anendnent is to] only include Blue Coss and comercial
insurers, which is typical of any health care nmandate.

SENATOR KELLY stated that the intent of [the anendnent] was to
overconme ERI SA probl ens.

REPRESENTATI VE ROKEBERG remarked that this anmendnent nerely
cl eans up the | egislation.

SENATOR KELLY said his wunderstanding was that there was no
intention to inpact the ERI SA | aw.

REPRESENTATI VE RCOKEBERG related his wunderstanding that the
Mul ti - Enpl oyer Welfare Arrangenent (MEWA) is sonething that
states often try to regulate, but that ERI SA wants to avoi d.

TAPE 02-42, SIDE A

CHAI R MURKOWSKI poi nted out that the menmo from Terry Bannister,
Attorney, Legislative Legal Counsel, Legislative Legal and
Research Services, Legislative Affairs Agency, says that it
doesn't nmatter whether "health benefit plan® is replaced with
"health care insurer"” because it won't elimnate the preenption
i ssue.

REPRESENTATI VE ROKEBERG agr eed. In regard to how this change
woul d hel p, Representative Rokeberg explained that it would add
MEWA that is a disputed area under ERI SA.

Nunmber 0158

REPRESENTATI VE ROKEBERG noved Anmendnent 2 as specified earlier
There bei ng no objection, Amendnent 2 was adopt ed.

Nunmber 0158

REPRESENTATI VE RCOKEBERG noved to report HCS CSSB 37, Version 22-
LS0323\ X, Bannister, 3/15/02, as anended out of commttee wth
i ndi vi dual recommendati ons and t he acconpanyi ng fiscal notes.

REPRESENTATI VE HALCRO obj ect ed. He recalled the grave concerns
the commttee had when this legislation was heard a year ago.
He rem nded conmttee nenbers that the FTC letter details why it
opposes this type of legislation. Furthernore, testinony from
the Departnent of Law outlines that sone of the states wth
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simlar l|egislation have far nore controls and oversight than

the State of Alaska will have. Representative Halcro identified
his min concern: the legislation hasn't been shown to be
necessary. Representative Halcro directed attention to the

information fromthe FTC s website with regard to the Fairbanks
case against the Alaska Health Care NetworKk. That information
seens to illustrate that the infractions were nore than
physi cians wandering from the path of quality of care.
Representative Halcro related his belief that the FTC [was
justified] in regard to the conplaints levied in the Fairbanks
case. Overall, Representative Halcro said he believes that
Al aska's health care market is fragile with very few suppliers.
He said that he couldn't see this legislation inproving, rather

he could only predict that it would worsen. Representati ve
Hal cro noted his consistent opposition to this legislation as
well as his belief that the legislation shouldn't |eave the
conmittee.

REPRESENTATI VE MEYER said that with the adoption of [conceptual
Amendnent 1], the legislation has the potential to inprove
heal th care overall.

CHAIR MURKOWSKI commented that conceptual Amendnent 1 has nade
the | egislation nore pal atable. She noted her concern with the
communi cation from the physicians who stated that this
| egislation is necessary in order to level the playing field
with these large insurance conpanies. She said that this
| egislation may level the playing field between the insurance
conpani es and the physicians, but the concern was with regard to
the inpact on the consuner. Chair Mirkowski announced that she
is wlling to entertain this legislation because the pricing
reference has been elimnated, and if the measure continues in
that direction she announced that she may ultimtely support the
| egi sl ati on. She nentioned that she agreed with the sponsor
that a physician could innocently begin discussions with regard
to matters of quality of care, but those natters could
ultimately inpact price.

REPRESENTATI VE HALCRO reminded the commttee of the FTC s and
the Departnent of Law s testinony that elimnating the pricing
references results in the legislation serving no purpose. He
asked if Senator Kelly supported keeping the pricing reference
out of the legislation or would he be supportive of inserting it
back in the |egislation.
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SENATOR KELLY answered, "I would probably support it. ... That

doesn't nean that | wouldn't necessarily consider putting it
back in."

A roll call vote was taken. Represent ati ves Rokeberg, Hayes,
Meyer, and Murkowski voted for reporting HCS CSSB 37, Version
22-LS0323\ X, Banni st er, 3/ 15/ 02, from committee.

Representatives Crawford and Halcro voted against reporting HCS
CSSB 37, Version 22-LS0323\X, Bannister, 3/15/02, as anended
fromcommttee. Therefore, HCS CSSB 37(L&C) was reported out of
the House Labor and Comrerce Standing Conmittee by a vote of
4. 2.

HB 290- COVPREHENSI VE HEALTH | NSURANCE ASS' N

CHAI R MURKOWSKI turned to the next order of business, HOUSE BI LL
NO. 290, "An Act relating to nmenbership in the Conprehensive
Heal th | nsurance Associ ation."

REPRESENTATI VE ROKEBERG Al aska State Legislature, spoke as the
sponsor of HB 290. He directed attention to an overview of the
commttee substitute (CS) by the D vision of |nsurance. He
explained that the CS goes from the prem um percentage paynent
to covered Iives. The Division of Insurance cane up wth
260, 000 covered lives over which the premum wll be spread.
Wth the $3 million assessnent that is currently in the Al aska
Conpr ehensi ve Heal t h | nsur ance Associ ation (ACHI A) , t he
i ndi vidual cost per life is decreased to about $.96. However,
there is a caveat that when the program |l ooks at a famly of say
five, there are five covered lives and an adjustnent is nade

such that perhaps they charge each person $2. Representati ve
Rokeberg expl ained that by using this formula it wll be spread
over the self-insureds, which is how the stop loss and those
normally covered by ERI SA are addressed. Moreover, [the

formula] takes in the state. He informed the commttee that he
has an amendnent that includes the enployee's of the state and
one for transition. He acknow edged that there has been concern
with regard to the costs.

CHAIR MJURKOWBKI announced that she would hold HB 290 until
Monday.

ADJ OURNVENT

There being no further business before the commttee, the House
Labor and Commerce Standing Conmittee neeting was adjourned at
5:20 p.m
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