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House Labor and Commrerce Standing Committee

Al aska State Legislature
Capi tol Buil ding, Room 408
Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified on behalf of the sponsor of
355, the House Labor and Commerce Standing Conmittee.

CHUCK HARLAMERT, Juneau Section Chi ef
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Tax Division

Depart ment of Revenue

PO Box 110420

Juneau, Al aska 99811-0420

POSI TI ON STATEMENT: Testified on CSHB 355(CRA).

DARRELL BELL, Director of Taxes

AT&T Wrel ess

(No address provided)

POSI TI ON STATEMENT: Testified to the sinplicity that would be
achieved with [ CSSB 355(CRA)] .

ED SNI FFEN, Assistant Attorney GCeneral

Fai r Busi ness Practices Section

Civil Division (Anchorage)

Depart ment of Law

1031 W4th Avenue, Suite 200

Anchor age, Al aska 99501- 1994

POSI TI ON STATEMENT: Revi ewed the changes enconpassed in CSHB
182, Version S

STEVEN ALLW NE

Al aska Aut o Deal ers Associ ation

8725 Mall ard Street

Juneau, Al aska 99801

POSI TI ON STATEMENT: Expressed concerns with CSHB 182, Version
S.

MARY MARSHBURN, Director

Di vi sion of Mdtor Vehicles

Departnent of Adm nistration

3300B Fai rbanks Street

Anchor age, Al aska 99503

PCGSI TI ON STATEMENT: Related the division's view of Section 13
in Version S.

ELI ZABETH DANNENBERG

The Alliance of Autonobile Manufacturers

(No address provi ded)

POSI TI ON STATEMENT: Expressed concerns with CSHB 182, Version
S.

JOHN MECKE, Legislative Director
Franchi se Affairs

Ford Motor Conpany

16800 Executive Plaza Drive

Dear born, M chigan 48126
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POSI TI ON STATEMENT: Expressed concerns with CSHB 182, Version
S.

W LLI AM HURST, Director

State Franchi se Legislation and Strategy

Dai M er Chrysler

1000 Chrysler Drive

Auburn Hills, M chigan 48326

POSI TI ON STATEMENT: Expressed concerns with CSHB 182, Version
S.

MARK MUELLER, Manager

Retail Rel ationship

Dai m er Mdtors

100 Renai ssance Center

Detroit, M chigan 48265

PCSI TI ON STATEMENT: I ndicated that the commttee could review
hi s proposed changes.

STEVE CONN, Executive Director

Al aska Public Interest Research G oup

PO Box 101093

Anchor age, Al aska 99503

POSI TI ON  STATEMENT: Reviewed sonme of the consuner-friendly
aspects of Version S of CSHB 182 and expressed the need to | eave
Section 45.25.470 [in tact].

TERRY BANNI STER, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency

Terry MIler Building, Room 329

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Spoke as the drafter of HB 182 and
responded to questions.

ACTI ON NARRATI VE

TAPE 02-37, SIDE A
Number 0001

CHAIR LISA MJRKOMSKI called the House Labor and Conmerce
St andi ng Comm ttee neeting to or der at 3: 20 p. m
Representatives Miurkowski, Kott, Crawford, and Hayes were
present at the call to order. Representatives Halcro, Myer,
and Rokeberg arrived as the neeting was in progress.
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HB 355- MOBI LE TELECOVMUNI CATI ONS TAX

CHAI R MURKOWSKI announced that the first order of business would
be HOUSE BILL NO 355, "An Act relating to the taxation of
nobile telecomunications services by rnunicipalities; and
providing for an effective date."

Number 0069

AMY ERI CKSON, Staff to Representative Mirkowski, House Labor and
Commerce Standing Committee, Alaska State Legislature, provided
the foll ow ng testinony:

State and | ocal government s t ax nobi | e
tel ecommuni cations services in a variety of different
ways. And because of the nobility of wreless
equi pnent, determning which state and |ocal taxes
apply to a wireless call is conplicated. The process
of determning where a transaction is taxable is
coormonly referred to as "sourcing." In order to

create a nore wuniform system for taxing wreless
calls, Congress passed the Mbile Telecomrunications
Sourcing Act the crafting of which was a joint effort
between industry, state and l|ocal [governnment], and

tax officials. States have until August 1st of this
year to conform to the federal act. And if Al aska
fails to conform the state will be pre-enpted from
i nposi ng taxes on nost calls nmade outside of where the
custoner's primary use occurs, that 1is "roam ng"
char ges.

This bill conforms Al aska Statutes to the federal

Mobi | e Tel ecommuni cations [Sourcing] Act to allow for
the appropriate taxes and fees on wreless services.

The bill does not inpact the rates of taxes or fees
that states and localities inpose on the wreless
calls. Each jurisdiction with taxing authority wl|l

continue to determine whether the calls are taxed and
at what rate. House Bill 355 creates the concept that
the custonmer has a place of primary use, that is the
residential or business street address where the
custoner's use of the nobile service primarily occurs.
That determ nes which jurisdiction has the right to

tax the call. | mpl ementation of [HB] 355 prevents
mul tiple taxation, achieves admnistrative sinplicity
and  cost savi ngs, and avoids expensive audit

litigation when nultiple states claim jurisdiction to
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tax the same call. The bill is a wn-win for industry
and for governnent. There is no known controversy
surrounding the bill.

CHAI R MJURKOWBKI infornmed the commttee that HB 355 was a much
| engthier bill when introduced, but the Departnent of Revenue
suggested that the bill sinply reference the federal act.
Therefore, [CSHB 355(CRA)] allows for conpliance wth the
federal act within the time period requested.

Number 0295

CHUCK HARLAMERT, Juneau Section Chief, Tax Division, Departnent
of Revenue, said that in Alaska this is a local tax issue. He
echoed earlier testinony that the bill merely confornms to the
federal act, which controls what teleconmunications can and
cannot be taxed.

DARRELL BELL, Director of Taxes, AT&T Wreless, testified via
t el econf erence. M. Bell informed the commttee that the
Nat i onal Governors Association, the National Conference of State
Legislators, the Federation of Tax Adm nistrators, the Milti-
State Tax Comm ssion, and the National League of Cities cane
together with the industry to develop [the federal act]. [ The
federal act], for exanple, allows Seward to tax all the revenue
of a custonmer with a place of primary use in Seward no nmatter
where that custoner uses the phone throughout the United States.
However, [the federal act] doesn't allow Seward to tax custoners
who are roamng in Seward. This should be fairly sinple and
revenue neutral .

CHAIR MJURKOWSKI turned to the concept of the primary place of
use and stressed that [CSHB 255(CRA)] makes it very clear who
wi |l assess the tax.

Number 0573

REPRESENTATI VE HALCRO noved to report CSHB 355(CRA) out of
commttee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSHB 355(CRA) was
reported fromthe House Labor and Comrerce Standing Committee.

The commttee took a brief at-ease from3:29 p.m to 3:34 p.m

HB 182- MOTOR VEHI CLE SALES AND DEALERS
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CHAI R MURKOWSKI announced that the next order of business would
be HOUSE BILL NO 182, "An Act relating to notor vehicles; and
providing for an effective date."

CHAI R MURKOWEKI rem nded the conmittee that at the |ast hearing,
January 16, 2002, Version 22-LS0239\P, Bannister, 12/28/01, was
adopt ed and di scussed. Afterwards, folks sent witten coments
to the conmttee and each was reviewed with regard to whether
t he [ suggesti ons/ concer ns] coul d be accommodat ed and
incorporated in a new conmmttee substitute (CS) [Version 22-
LS0239\'S, Bannister, 3/15/02]. Therefore, the proposed CS is an
effort to consolidate as many of the conmments as possible while
recogni zing that sone of the issues are policy calls for the
conmittee.

CHAI R MURKOWBKI briefly wal ked the conmttee through sonme of the
maj or areas of the |egislation. She began with the term nation

provisions wthin franchise agreenents. In that section,
certain acconmodations were nmade. She directed attention to
page 8 regarding required conpensation. There had been

di scussion regarding what happens when there is a termnation
and the dealer is to be conpensated for facilities. The dealers
argued that they should be allowed rent for the unexpired term
or 24 nonths, while the manufacturers reconmended conpensation
for 12 nonths. Chair Murkowski decided to go with 18 nonths.
She pointed out that the nost significant changes are located in
Article 4, Dealer Practices, on page 13 of [Version §]. The
dealers didn't want this section incorporated in this nmeasure.
However, Chair Miurkowski [related her belief] that it's a place
for these types of consumer protection provisions to be and thus
it makes sense to include it in the legislation. She noted that
[this section] has been tightened a great deal.

Nunber 0941

ED SNI FFEN, Assistant Attorney General, Fair Business Practices
Secti on, G vil Division (Anchorage), Depart ment of Law,
testified via teleconference. He related his belief that
[Version S] |ooks good and turned to the consumer protection
I ssues. One of the consuner protection issues raised at the
| ast hearing focused on sone superfluous |anguage with regard to
the prohibited use of advertising terns. Anot her consuner
protection issue raised was with regard to the sales of used
not or vehi cl es. In a prior CS there was |anguage that required

a nmotor vehicle dealer to perform a significant inspection and
inquiry and this informati on would be reported to the purchaser.
That section was tightened up such that it [refers to the dealer
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doing] a reasonable inquiry and informng the consuner of that
i nformation. Furthernore, the inspection was |imted to
material defects, which nmeans defects that can't be discovered
through a reasonable inspection by an ordinary consuner or
defects that would inpair the safe operation of the vehicle.

CHAIR MJURKOASKI turned to the advertising and selling practices
of used cars. She questioned how nuch of an obligation a dealer
woul d have when the person bringing the car to be sold doesn't
di scl ose problens to the dealer.

MR. SNI FFEN expl ained that the intent is to not allow the deal er
to turn a blind eye to potential defects. The desire is to have
the dealers at |east nmke the inquiry. If the seller of the
vehicle isn't honest, the inquiry stops. The burden on the
deal er isn't onerous.

Nunber 1189

CHAI R MURKOABKI related her understanding that in a situation in
which the seller infornms the dealer of a defect, the defect has
to be disclosed in witing to the potential buyer.

MR. SNI FFEN agreed that to be the proposal. \Watever the dealer
knows shoul d be disclosed to the consuner.

CHAI R MURKOWSKI posed a situation in which the seller tells the
deal er there are no problens to report, but perhaps the franme of
the door doesn't |ook straight. Wul d such a situation result
in the dealer needing to inspect the body of the vehicle or
woul d the seller's word be the end [of the inquiry], she asked.

MR. SNI FFEN answered that it would be a "reasonabl eness" call on

behalf of the dealer. He said he didn't believe specific
| anguage in this type bill could address the gray areas. He
poi nted out the |anguage on page 18, lines 5-8, which specifies,

"if the dealer has information that reasonably should |ead the
dealer to know of the potential for a material defect in a used
notor vehicle, conduct a further inspection of the vehicle ...."
He stressed that this is a "reasonabl eness test."

CHAI R MURKOWSKI turned to Section 13, the repealors [of Version
S]. She announced that it has been brought to her attention
that these sections shouldn't be repealed because these relate
to dealings with brokers rather than just Title 45.
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MR. SN FFEN said that Section 13 primarily deals wth Title 8,

whi ch addresses the licensing requirenents for notor vehicle
deal ers. Wth respect to AS 45.50.471(b)(34), he related his
belief that it deals wth brokers. There are provisions in

[Version S§] that address that very narrow provision of Title 45.

CHAI R MURKOWSKI surm sed then that AS 45.50.471(b)(34) should be
repeal ed.

MR. SNI FFEN agr eed.
Nunber 1480

REPRESENTATI VE MEYER noved to adopt CSHB 182, \Version 22-
LS0239\'S, Bannister, 3/15/02, as the working docunent. There
bei ng no objection, Version S was before the commttee.

Nunber 1502

STEVEN ALLW NE, Al aska Auto Dealers Association, inforned the
commttee that the association has two areas of concern wth
Version S, which M. Sniffen already addressed. M. Allwne
referred to page 17, AS 45.25.470, the used car inspections. He
informed the comrittee that the association had hoped that the
section would be elimnated [until such tinme as] the association
and the Departnent of Law could work on adjusting the
[l anguage] . Paragraph (1) of AS 45.25.470 requires an inquiry

of the seller. However, there is no certainty as to the
reliability of the information fromthe seller. It isn't in the
seller's best interest to disclose information that would

potentially dimnish the trade value of their vehi cl e.
Furt hernore, subsection (c) of AS 45.25.470 defines "nmaterial
defect” in a vague nanner, which he believes to be
i nappropriate. Although well-intentioned, this section is a bit
onerous to the dealers and may even create nore consuner
[ protection] issues than it elim nates.

MR, ALLWNE turned to page 25, Section 13 and announced the
association's recomendation to renove Section 13 in its
entirety. He pointed out that AS 08.66.015 protects consuners
from auto brokers and persons [portraying thenselves] as new
vehicle dealers when, in fact, there is no substantive
rel ati onship between those persons and vehicle manufacturers.
The renmminder of Section 13 regulates persons acting on behalf
of the buyer in negotiating a transaction for the purchase of a
vehi cl e. M. Allwne explained that remaining statutes
referenced in Section 13 canme into being under the auspices of
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Senator Taylor in 1993 due to the collapse of a Seattle area
auto broker. This particular [Seattle auto broker] defrauded
consuners in Alaska for several mllion dollars. The intent of
the legislation [that created these statutes being repeal ed] was
to elimnate the unregul ated opportunities for public harm that
aut onobi |l e brokering provided, especially in the areas of sales
and warranty repair. Si mul taneously, the |legislation was
i nt ended to permt, in a regul at ed envi ronnent , t he
establishment of a nmeans for a consunmer to contract with an
individual or a conpany for the negotiation of a vehicle

purchase on that consuner's behalf. M. Alwine inforned the
commttee that the autonobile manufacturers are also in support
of retaining the statutes being repealed in Section 13. In

conclusion, M. Allwi ne recommended that the commttee make the
two changes specified and vote to nove the legislation from
conmi ttee.

CHAIR  MURKOWEKI coomented that there seens to be sone
di sagreenent with regard to what Title 8 actually refers.

Nunber 1750

MARY MARSHBURN, Director, D vision of Mtor Vehicles (DW),
Departnment of Adm nistration, testified via teleconference.
M. Marshburn said that she has doubl e-checked the repealor in
Section 13 and determned it to be correct with no need for
amendnent . She informed the committee that wth the new
| anguage, "solicits the sale or lease of five or nore new or
used vehicles", [the departnent] believes that the definition of
deal er includes people who broker sales. She further explained
that Title 8 actually had two sections, one which dealt wth
dealers and the other with buyer's agents. In the history of
the division, no buyer's agent has ever been registered with the
di vi si on. Wth [Version S] the definition of dealer is broad
enough to include soneone who acts as a buyer's agent. In the
division's opinion, soneone engaged in the business [as a
buyer's agent] would have to be registered as a dealer in order
to be covered by the dealer's statute. Therefore, the repealor
that refers to Title 8 [Section 13 of Version §] is correct.

Nunmber 1877

ELI ZABETH DANNENBERG The Alliance of Autonobile Manufacturers
(Al'liance), testified via teleconference. Although the Alliance
acknowl edged that there have been many inprovenents made wth
Version S, there are still concerns with it. She expressed
concern that on pages 4 and 24, the definition of deal er doesn't
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exclude joint ventures between manufacturers and dealers. Since
sone joint ventures mght not fit in the current category for
exenption, the Alliance believes that there should be further
clarification with regard to the [fact] that joint ventures
aren't prohibited or required to obtain a license. Furthernore,
Section 45.25.030 should include a statenent that corporate
affiliates aren't precluded from engaging in reasonable and
appropriate business practices consistent with existing trade
practices. The aforenentioned statenent was included in the
| ast version, but was omtted in Version S.

MS. DANNENBERG pointed out that Section 45.25.140(a)(3) would
require that a manufacturer repurchase, from a termnated
dealer, the signs, equipnent, and furnishings bearing the
trademark or trade nane that the dealer purchased within the
| ast five years. Five years is an unreasonably long period for
such a repurchase obligation. The three years specified in the
prior ver si on IS nor e appropri ate. Al so, Section
45. 25.150(a) (1) requires conpensation for rent for an unexpired
| ease for up to 18 nonths. Again, the Alliance believes that 18
nonths is too long and a 12-nonth period for conpensation woul d
be nore appropriate. M. Dannenberg specified that the Alliance
objects to the definition of "relevant market area" (RVA) on
pages 11-12 because using a large single radius for all markets
in the state is inappropriate. The two-tiered RVA is favored.
She explained that the [two-tiered relevant nmarket area] would
cover six mles where the population is greater than 25,000 and
14 mles where the population is |ess than 25, 000.

V5. DANNENBERG turned to the page 12, Section 45.25.320, which
rai ses several concerns for manufacturers. The period of 18
nonths for auditing and charge back clainms doesn't allow for the
di fferences between warranty clains and sales incentive clains.
She explained that although 18 nonths may be sufficient for
warranty clainms, manufacturers typically need 24 nonths for
auditing sales incentive clains. Furthernore, in situations
where fraudulent clains are suspected there should be no tine
limt on the manufacturers ability to audit those clainms. Also,
the term "related expenses” in the definition of claim under
Section 45.25.320 should be deleted due to its vagueness. She
informed the comittee that on page 23 the definition of
"franchise"” should clarify that a franchise agreenent allows a
franchise dealer to use the manufacturer's trade nane, service
mark, or related characteristics. Finally, on page 23 the
definition of "admnistrator" should be deleted because it
doesn't seemto be applicable to Version S
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CHAI R MURKOWNSKI noted that sonme of the Alliance's concerns are
with regard to conproni ses. For exanple, the 18 nonths on page
8 was a conprom se between the 12 nonths the nmanufacturers
wanted and the 24 nonths that the deal ers wanted.

Nunber 2148

JOHN MECKE, Legislative Director, Franchise Affairs, Ford Motor
Conpany, testified via tel econference. M. Mecke turned to the
issue raised with regard to joint ventures and infornmed the
commttee that the Ford Mtor Conpany already has a joint
venture with its dealers. In this joint venture, the Ford Motor
Conmpany will have a mnority interest. He noted that the Ford
Mot or Conpany is also involved in a joint venture in which it is
already a mnority interest. Therefore, he expressed the need
for there to be a slight adjustnent to the [joint venture]
exenption. M. Mecke echoed M. Dannenberg's comments wth
regard to the lack of the corporate affiliates |anguage, which
was included in a previous draft. He then directed attention to
page 8 and pointed out that the rental assistance for the
facilities should be reflected consistently in paragraphs (1)
and (2) under Section 45.25.160(a). Wth regard to the rel evant
mar ket area, he said that [the Ford Mdtor Conpany] has been able
to work with the dealers. oviously, the density of popul ations
in any state is such that it would nmake sense to have a |arge
expansi ve area. Conversely, in a netropolitan area it's
inportant to nmaintain a balance between the dealers and the
conpetition. Therefore, M. Mecke requested that the comittee
consider the two-tiered system M. Mecke turned to incentive
prograns and said that it would be reasonable to treat
warranties and sales incentives slightly different [in the
context of] Section 45.25. 320.

Number 2350

W LLI AM HURST, Director, State Franchise Legislation and
Strategy, Daimer Chrysler, testified via tel econference. M.
Hurst directed attention to page 4 and the definition of
"dealer.” He noted that joint ventures always sell the vehicle

through a [licensed] dealer.

TAPE 02-37, SIDE B

MR. HURST indicated the need to have [joint ventures] exenpted.
Wth regard to the claim audits and charge backs, M. Hurst

poi nted out that the sales incentives could go for six nonths to
a year, and therefore only six nonths would be left to file a
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claim that was filed at the beginning of the program As an
alternative, the sales incentive claimcould be made [within] 24
nonths or 18 nonths after the end of the program rather than 18
nonths after the filing of the claim Furthernore, there needs
to be an exception for fraud because the very nature of fraud is
to conceal it.

Number 2290
MARK MUELLER, Manager, Retail Relationship, Daimer Mtors,

testified via tel econference. He indicated that the conmmttee
could review his proposed changes.

Number 2269

STEVE CONN, Executive Director, Al aska Public Interest Research
Goup (AKPIRG, testified via teleconference. M. Conn
commended the committee on its work on this bill. He

hi ghlighted the clear |anguage in the sales and service contract
provision on page 20, which he characterized as consuner
friendly. Additionally, there is very good |anguage related to
advertising. Wth regard to the issues the dealer's association
finds with Section 45.25.470, M. Conn found it hard to believe

t hat pr of essi onal dealers wouldn't like to distinguish
t hensel ves from "sidewal k sellers” in some form which is what
this section offers. He expressed surprise that dealers who

seek to protect their franchise, and thereby limt conpetition
and the entrance of new dealers, would suggest this section be

el i m nat ed. Consuners view this section as a nodest bit of
progress in their relationship wth autonobile dealers.
Therefore, M. Conn expressed his hope that this section would
be left [in tact] and the bill pass out of the commttee.

CHAIR MJURKONSKI referred to the definition of "dealer" on page 4
of Version S, which is a slightly different definition of
"dealer"” than that specified at the end of the bill. She asked
if the two should [have the sanme definition].

Number 2142

TERRY BANNI STER, At t or ney, Legi sl ative Legal Counsel

Legislative Legal and Research Services, Legislative Affairs
Agency, answered that such would probably be a good i dea. The
two were different because the terns [are referred to] in two

different chapters. She said that she had not received any
information wth regard to why the two chapters defined "deal er”
differently. After hearing M. Marshburn's conmments, M.
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Bannister said that the one definition should be wused and
referenced in the other chapter.

REPRESENTATI VE HALCRO explained that originally there were two
different definitions because one addresses the relationship
bet ween the manufacturer and the deal ership, which no one wanted
to apply to recreational vehicles and such deal erships.
However, the desire was to apply consuner protection articles to
t hose type of [deal erships].

M5. BANNI STER pointed out that AS 45.25 now includes a new
definition of notor vehicle, which would probably "handle it for
those sections.”™ Perhaps the two definitions could be unified
she said, although she highlighted that one of the definitions
refers to manufacturers and the other does not.

CHAI R MJRKOWBKI related her belief that a dealer would refer to
anyone ot her than a manufacturer.

REPRESENTATI VE HALCRO recalled that there was a reason that
| anguage was excl uded.

M5. MARSHBURN explained that the definition of "dealer"” in
[Title] 8 refers to those who are required to register as

dealers, including recreational vehicle sellers and notorcycle
sel lers. However, the definition of "dealer" [on page 22] of
Version S applies only to those for which the relationship and
consuner provisions apply. The relationship and consuner

provisions are quite different for recreational vehicle sellers
and notorcycle dealers. M. Mrshburn noted that the desire was
to cover everyone for the purposes of dealer registration or
| i censi ng. However, not everyone could be uniformy covered in
the sane way as the manufacturers. Therefore, the definitions
for licensing are good in the view of the DW.

CHAI R MJURKOWABKI asked whether it would be appropriate to specify
on page 4 of Version S that a dealer is other than a
manuf acturer who sells |eases or solicits in the definition of
"deal er".

M5. MARSHBURN answered that she didn't believe such would be
probl emati c, however she deferred to M. Sniffen or the Chair.

CHAI R MURKOWBKI pointed out that the two definitions of "dealer”

are alnost identical, except for the phrase "other than a
manuf acturer”.
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M5. MARSHBURN surm sed then that Chair Mirkowski was proposing
the insertion of the |anguage "other than a mnufacturer” in
Section 8(1). She reiterated that she didn't believe it would
be a problem

MR. SNl FFEN agreed that inclusion of the aforenentioned | anguage
woul dn't be a problem He pointed out that on page 24 there is
a subsection (f) that isn't included in the definition on page
4, However, that |anguage seens to be incorporated in
subsection (b) on page 4.

Nunmber 1853

REPRESENTATI VE ROKEBERG requested clarification on the concerns
expressed with regard to prohibiting joint ventures.

REPRESENTATI VE HALCRO recalled that there have been attenpts by

sonme nmanufacturers to enter into sonme side businesses. The
deal ers are concerned that "undercutting"” could occur with the
joint ventures. Therefore, the |anguage offers protection for

t he deal ers.

REPRESENTATI VE ROKEBERG sai d he t hought t hat t he
[ manuf acturer' s] referred to j oi nt vent ures bet ween
manuf act ur ers.

V5. DANNENBERG specified that the concern with joint ventures is
in regard to the definition "dealer" on page 4 and 24. She
related her wunderstanding that the concern is with the joint
ventures between manufacturers and dealers. There is the desire
to ensure that there is no prohibition of joint ventures between
manuf acturers and dealers reviewing new ways to distribute cars
to consuners. Wth joint ventures there is also the desire not

to create a separate licensing requirenent. The issue wth
corporate affiliates is actually separate fromthe joint venture
i ssue. The concern wth corporate affiliates relates to
financial subsidiaries of manufacturers. Ms. Dannenberg said

that [the Alliance] believes that nanufacturers shouldn't use
financial affiliates to do what can't be directly acconplished
in HB 182. However, those affiliates would be at a conpetitive
di sadvantage to other financial businesses that aren't captive
to [autonobile] manufacturers [unless there is] clarification
that the financial affiliates can perform typical and usual
busi ness practices in the finance industry.

CHAIR MJRKOWSKI related her understanding then that under
Section 8 the [Alliance] would recommend an excl usion specifying
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that the dealer doesn't include a joint venture between
manuf acturers and deal ers.

M5. DANNENBERG answered that such was her understanding.
Furthernore, there are sone ventures between manufacturers and
dealers that [the Alliance] would want to exclude as well.

REPRESENTATI VE ROKEBERG conmented that [this | anguage] should be
under Title 8 and 45. Perhaps, [the Alliance] could suggest
sone | anguage, he renmarked.

REPRESENTATI VE HALCRO related hi s assunption that [ Ms.
Dannenberg's] concern with the financing arns was related to the
affiliates and subsidiaries. He recalled subconmttee
di scussions in which the dealers said they wouldn't do anything
that would place their financial armat a market di sadvantage.

Nunmber 1530

MR. ALLWNE explained that in certain circunstances [the
manuf acturer] will provide the capital and place an operator [in
a location] for a buy-sell agreenent, a joint venture. Although
that individual wll be the dealer, the manufacturer stil
provi des the capital investnent. Over a period of tine, that
i ndi vi dual buys out the manufacturer. There is no intent to
preclude such an arrangenent. However, he said he didn't
understand why there would be the need for an exenption for such
joint ventures because the dealer should be I|icensed. Wth
regard to the financial [affiliates], M. Allwine said that none
of this is intended to hinder the conpetitiveness of the captive
financi al groups.

CHAI R MURKOWSBKI rel at ed her under st andi ng t hat [the
manuf acturers] didn't want to have to register this joint
vent ure.

REPRESENTATI VE ROKEBERG interjected that in the joint venture
whoever is the "dealer” would have to be |licensed.

CHAIR MJURKOWEKI pointed out that such is M. Alwne's
t esti nony.

MS. DANNENBERG clarified that the intent isn't to exenpt the
dealer from licensing requirements in a joint venture. The
concern is that a conbined joint venture wouldn't require a
separate license in addition to the license that already exists
for the dealer in that relationship.
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CHAIR MURKOWBKI said that she didn't see how it could ever be
inplied that the entity setting up this dealer would also have
to register.

M5. DANNENBERG said that the aforementioned is the desired
out cone. Per haps, that could be stated in a separate exenption
or made clear that a separate second license wouldn't be
required.

CHAI R MURKOWSKI pointed out that everyone around the table has
this understanding, and therefore she questioned whether
addi tional |anguage would make it any clearer. However, she
agreed to entertain any suggested | anguage.

Number 1321

CHAIR MJRKOWSKI  highlighted that sonme of the nmanufacturers

testinmony had expressed concerns with the corporate affiliates
section on page 5. There was concern that subparagraph (B) had
been renoved. That subparagraph said, "This section does not
limt the right of a person included within the scope of this
section to engage in reasonable and appropriate Dbusiness
practices consistent with an existing trade practice that is not
ot herwi se prohibited by this chapter.”

CHAI R MJURKOWBKI i nforned the conmittee that sonme people said the
af orenenti oned |anguage in subparagraph (B) sounded confusing
and thus she elimnated it. Therefore, it seens that it my be
appropriate to insert it, she comrented.

MR, ALLWNE, in regard to the manufacturers' comments, noted
that the manufacturers discovered what appears to be a typo for

the 18 nonths versus the 12 nonths for rentals. In response to
Chair Murkowski, M. Alwine said that for claim audits and
charge backs 18 nonths is reasonable. M. Alwine said he

understood that the manufacturers have prograns that |ast for a
year and thus the nmanufacturers question whether the 18 nonths
neant that they have 6 nonths to do what they need to do.
However, the manufacturer audits [claimaudits and charge backs]
on a continual basis, wthout regard to the dealer. He
reiterated that the 18 nonths is reasonable for nobst of these
whether it's warranties or sales incentives. Wth regard to
fraud, M. Allwine agreed with the nmanufacturers that there
should be recourse if soneone is stealing. He said that he
didn't think it's the intent of the bill to preclude recourse in
the event of fraud.
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CHAI R MJRKOWBKI recalled the suggestion that it would be hel pful
to have the 18 nonths for charge backs to start at the end of
the program rather than when the claimwas submtted. She asked
M. Al lw ne' s opinion.

MR. ALLWNE opined that he didn't believe it nmade a difference
because the sales clains are audited on a continual basis. o
everything that is done in relation to incentives and
warranties, the sales clains are probably the |east confusing.
Therefore, the 18 nonths is reasonabl e.

MR, ALLWNE turned to Section 13. He pointed out that the
reason there has never been a registered buyers' agent is
because of the [the statutes in Section 13], which are specific
with regard to what and who brokers are and who can sell new
aut onobi |l es and represent them as such. Therefore, M. Allw ne
suggested elimnating Section 13 and leaving those statutes
[specified in Section 13] in tact unless there would be any harm
i n doing so.

CHAI R MURKOWBKI recalled that AS 45.50.471(b)(34) was different
than the other Title 8 statutes listed in Section 13. In
response to whether there would be any harm in leaving the
af orenenti oned statutes in tact, Chair Mrkowski surm sed that
there may be sone extraneous overl ap.

MR.  SNIFFEN agreed and pointed out that there would be
duplication and who would decide which law to follow under a
gi ven circunstance. He wasn't sure that these statutes are the
reason that Al aska doesn't have any buyers' agents.

CHAI R MJURKOWEKI expressed the need to be cautious when
repeal i ng. She suggested that perhaps the repealors could be
left in, while making certain that it's clear in Title 45 that
these [statutes] aren't conpletely gone.

Number 0805

REPRESENTATI VE CRAWFORD recalled that M. Allwine didn't Iike
the material defect section of the bill and asked if there is a
reasonabl e way in which to deal with that section.

MR. ALLWNE responded that there is no easy answer. He
explained that a vehicle with frame damage that has been
repaired properly shouldn't be an issue, however, there are
inplications to the dealer down the road. There seens to be a
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liability issue that needs to be cleared up. M. Alwne
specified that he supported the concept of the section, although
it needs to be clearer.

REPRESENTATI VE CRAWFORD rel ated that in Decenber he purchased a
used vehicle and ten mles later the brakes failed conpletely
due to bad brake cylinders. Representative Crawford said that
he woul d've |iked an inspection to have taken place. Therefore,
he didn't want to nerely delete this section, although he
expressed the need to acconmmpdate the [deal ers].

MR. ALLWNE said that there are certain circunstances in which a
vehicle will |ook perfect from underneath, but wll fall apart
ten mles |ater. M. Al lw ne suggested, "If you elimnated the
first section and identified it as the second section, unsafe to
drive, then you have sonething | think everyone would be hard-
pressed to argue wth." M. A lwne, speaking on his own
behal f, said that he didn't believe that it's unreasonable to
have to |l ook at a vehicle and identify potential problens, which
is what nost dealers do already. If the vehicle is unsafe to
operate, then it's repaired or disclosed to the consuner.

Number 0523

REPRESENTATI VE HALCRO agreed that it would be best to be as
clear as possible [with regard to liability].

MR SNIFFEN, in response to Chair Mrkowski, inforned the
commttee that when he drafted AS 45.25.470(c)(1)-(2) he
di scussed this with other assistant attorneys general in states
that have simlar [statutes]. The problem with deleting AS
45.25.470(c) (1) and leaving only AS 45.25.470(c)(2) is that it
| eaves out a lot of information that the dealer nmay know but
doesn't disclose to the consuner because it mght not inpact the
safe operation of the vehicle. There may be things that a
consuner may want to know about a vehicle that don't inpair the
safe operation of the vehicle. Therefore, [AS 45.25.470(c)(1)]
attenpts to informthe consuner

CHAIR MJRKOWNSKI said she couldn't think of an exanple of
sonething that the consumer wouldn't be able to see upon a
reasonabl e inspection and wouldn't inpact the safe operation of

the vehicle. Chair Murkowski related her belief that the
| anguage joining AS 45.25.470(c)(1) and (2) should be "and" or
"which" rather than "or". She indicated that having AS

45.25.470(c)(1) as the sole reason for the material defect
seened probl emati c.
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MR. SNIFFEN highlighted that currently the bill only requires
the dealer to nake a "reasonable inquiry" and thus if there are
things that the dealer doesn't know and those things don't
inpair the safe operation of the vehicle, there is no obligation

to find those things. The obligation is only in place if the
deal er has information that should reasonably |ead the dealer to
know of a potential for a material defect. M. Sniffen noted

the difficulty in developing a definition of "material defect”
that includes everything, but isn't too overbearing.

CHAIR MJURKOABKI directed attention to AS 45.25.470(3) on page
18.

TAPE 02-38, SIDE A

CHAI R MURKOWBKI pointed out that if a dealer knew that a vehicle
had been in a rolled in an accident, then the dealer would have
an obligation to disclose that information regardl ess of whether
it inmpairs the safe operation of the vehicle.

MR. SNl FFEN agr eed. The issue is whether consunmers should be
told such things if the dealer doesn't believe that [the roll
over or other incident] inpacts the safe operation of the

vehi cl e. He posed a situation in which a vehicle had been
repaired to factory specifications. He ventured to guess that
consuners would still want such information

Nunber 0130

CHAIR MURKOABKI inquired as to why AS 45.25.470(c)(1) has to be
included. She related her belief that the dealer would have an
obligation to disclose what the deal er knows about the vehicle,
whether it inpairs the safe operation of the vehicle or not.

MR. SNI FFEN explained that if "material defect” isn't defined to
include information that couldn't be discovered by a reasonable
i nspection by an ordinary consuner, then the dealer will have to
make the call. He said he didn't know that the dealer would
have an obligation to inform the consuner of a defect that the
dealer didn't believe would inpact the safe operation of the
car. In such a case, disclosure wouldn't be required.

Number 0276
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REPRESENTATI VE ROKEBERG related his understanding that dealers
will be prohibited from advertising the sale of specific
vehicles. Wn't that be problematic, he asked.

MR. ALLWNE replied no and explained that the |anguage doesn't
preclude advertising specific vehicles. However, it does
require a mnmeans to identify that vehicle. This isn't an
unr easonabl e or unusual request.

REPRESENTATI VE ROKEBERG asked how advertising would work when a
new nodel comes in with a base price. He asked if the new nodel
coul d be advertised w thout specifying the options.

MR. ALLWNE answered that in those situations, conpliance would
be achieved by advertising for people to cone and see the new
nodel, specifying the base price. He noted that [deal ers]
choosing to advertise vehicles that were comng to them would
have the serial nunber or identifying nunber for the vehicle.
In further response to Representative Rokeberg, M. Allw ne said
that [a dealer] would be able to advertise that there are "50
Chevys" w thout specifying prices and the advertisenent could
specify, wthout specifying the serial nunbers, that the
[ Chevys] are priced from $15,000 to $20, 000. However, nost
dealers wouldn't advertise in the aforenmentioned manner. M.
Allwine said that M. Sniffen has clarified sone things that
needed to be clarified.

CHAIR MJURKOWBKI directed the commttee to the definition of
"deal er" on page 4. She recalled the discussion regarding the
need to "marry" the definitions of "dealer"” found in Section 8
and Title 45. The | anguage "other than a manufacturer” woul d
need to be inserted in order to make the definition of "dealer"
consistent with that found in Title 45. And Section 8(3) would
still allow for the distinction that notor vehicle registrations
woul dn' t i nclude notor hones, recreational vehi cl es, or
not or cycl es.

Number 0654

CHAIR MURKOASBKI noved that the commttee adopt the follow ng
conceptual anmendnment [Amendnent 1] that would [on page 4, line
8, after "person", insert "other than a manufacturer”] in order
to make the definition in Section 8 consistent with that found
in Title 45. There being no objection, the conceptual anmendnent
[ Arendnent 1] was adopt ed.

Number 0716
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REPRESENTATI VE HALCRO noved that the commttee adopt the
fol |l ow ng amendnent, [Amendnent 2]:

Page 5, line 2,
Del ete "45.25. 310"
I nsert "45.25. 320"

There being no objection, [Arendnent 2] was treated as adopted.
Number 0716

CHAI R MJRKOWEKI recalled the discussion regarding Section
45. 25. 030 subparagraph (b) that was elimnated, perhaps hastily.
Therefore, she expressed the need to incorporate that |anguage
back into the bill. That |anguage would read, "This section
does not limt the right of a person included within the scope
of this section to engage in reasonable and appropriate business
practices consistent with an existing trade practice that is not
otherwise prohibited by this chapter. She labeled the
af orenenti oned as conceptual Amendnent 3. There being no
obj ection, conceptual Anendnent 3 was adopt ed.

Number 0795

CHAIR MURKOWSKI then turned to page 8, Section 45.25.150, and
recall ed the discussion regarding the 18-nonth conpensation to
t he deal ers. She nmoved that the commttee adopt the follow ng
conceptual anendnent [conceptual Anmendnent 4]:

Page 8, line 19,
Delete "12"
| nsert "18"

There bei ng no objection, conceptual Anendnent 4 was adopt ed.
Number 0843

CHAIR MJURKOWSKI  announced that she would Ilike to neke a
conceptual anendnent that relates to the chargebacks. She
recall ed discussion that there shouldn't be any limtation on
fraudul ent cl ai ns. Al t hough she had no |anguage to offer, she
said that the drafters could devel op | anguage to acconplish the
af or enent i oned.

REPRESENTATI VE ROKEBERG asked whet her under common |aw fraud or
statutory fraud there is a statute of limtations.
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MR. BANNI STER answered that she didn't know.

CHAI R MURKOABKI requested that the drafters determ ne the answer
to Representative Rokeberg' s question.

REPRESENTATI VE ROKEBERG pointed out that under fraud causes of
action civil and crimnal [causes] already exist. He asked if
addi ti onal | anguage was necessary.

REPRESENTATI VE HALCRO said that he didn't know why one would
insert additional |anguage. He pointed out that fraud is a
justifiable reason to term nate franchi se agreenents.
Therefore, he didn't believe [additional |anguage is] necessary.

CHAIR MJURKOASKI comrented that it mght not be necessary to
state it.

CHAIR MURKOWSBKI then turned to the "material defect"” section of
Version S and inquired as to how the commttee would deal wth
the concern expressed by M. Allw ne.

REPRESENTATI VE ROKEBERG remarked that using the standard of an
ordinary consuner is fairly | ow

Number 1090

REPRESENTATI VE HALCRO agreed that there is a fine I|ine. There
are sufficient Federal Trade Conmm ssion (FTC) protections in
pl ace. For exanple, all used vehicles sold in the nation nust
have an FTC buyer sticker, which outlines sone of the areas that
consuners are encouraged to review. Addi tionally, many deal ers
and used car lots allow custoners to take the car to a mechanic
of their choice before the purchase. Although there will always
be situations in which one should ve seen sonething, nost
dealers don't want to find thenselves in a liability situation

Therefore, Representative Halcro said he wasn't too worried with
this [section].

REPRESENTATI VE ROKEBERG asked if there is an ordinary consuner
standard in | aw.

M5. BANNI STER clarified that there is a "reasonable person”

standard in law but she didn't know what an "ordinary consuner”
is.
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REPRESENTATI VE ROKEBERG said if there is going to be a
reasonabl e inspection, then the question is in regard to the
cali ber of know edge used to meke the inspection. He related
his belief that an ordinary consunmer [w thout know edge of
autonobiles] isn't qualified to nake an inspecti on.

CHAI R MURKOWBKI announced that she wasn't satisfied with the
definition of "material defect". She said that her initial
reaction is that AS 45.25.470(c)(1) could be elimnated and [the
bill] could be noved to the House Finance Conmttee while sone
t hought is given with regard to howto deal with it.

Number 1393

REPRESENTATI VE ROKEBERG asked if the FTC has any other
st andar ds.

REPRESENTATI VE HALCRO reiterated that the FTC sheet is provided
to the consunmer. He noted the possibility of having the dealers
who take trade-ins fromprivate parties to obtain a signed sheet
specifying that the vehicle hasn't been in any accidents.

REPRESENTATI VE ROKEBERG pointed out that there have been |enon
| aws around the country for years, and therefore there should be
significant case law on this matter

REPRESENTATI VE HALCRO interjected, "But not with used cars.” He
poi nted out that dealers have the ability to sell a car with or
w thout a warranty. Therefore, buyer beware.

REPRESENTATI VE ROKEBERG asked if that would be the case under
this | egislation.

REPRESENTATI VE HALCRO related his belief that the FTC s sticker
provi des protection to the dealer.

MR. ALLWNE agreed that is the case. Furthernore, the FTC
sticker specifies that [a potential buyer] can take the vehicle
off the ot and have it inspected by the technician or mechanic

of the consuner's choice. The FTC sheet also specifies the
areas in which there could be potential problens. This sheet
has been around for about 30 years and is quite extensive. He

assured everyone that they have seen this sheet because it nust
be placed on every new and used vehicle or the dealer faces a
$10, 000 fi ne.

Number 1573
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REPRESENTATI VE CRAWORD asked if Section 45.25.470(c)(1) was
deleted, would the consuner still be able to obtain the
informati on the deal er obtained fromthe owner.

MR, ALLW NE answered that he believed that would be the case due
to the |l anguage [found in Section 45.25.470].

REPRESENTATI VE CRAWORD expressed the need to ensure that the
deal er passes al ong knowl edge that he/she has.

CHAIR MJRKOWSKI related her understanding by paraphrasing
Section 45.25.470 (b), which reads: "A notor vehicle dealer
shall make available to all sales staff and provide in witing
to a prospective buyer of the vehicle before sale all
information obtained by a notor vehicle dealer wunder this
section, along with all information relating to repairs nmade to
the vehicle by the dealer.” She posed a situation in which a
seller didn't informthe dealer that the vehicle rolled over in
an accident, but the dealer had previous know edge regarding the

roll over and thus nade the dealer perform an inspection. | f
the inspection reveals that the roll over doesn't inpair the
safe operation of the vehicle, is the dealer required to report
that to the potential buyer, she pondered. She said she

understood that keeping Section 45.25.470(c)(1) would require
the dealer to provide information even when the dealer
determnes that there would be no inpairnment to the safe
operation of the vehicle.

REPRESENTATI VE HALCRO pointed out that even wthout Section
45. 25.470(c) (1), [the consunmer] would be protected because of
the specifications Section 45.25.470 requires when a dealer
obtains a used vehicle. Furthernore, Section 45.25.470(b)
requires that this information be passed on to the potential
buyer.

CHAIR MURKOWSBKI surmised that if a dealer, after an inspection
determ nes that a rollover wouldn't inpair the safe operation of
a vehicle, then the dealer wouldn't have to disclose that in
writing.

MR.  SNIFFEN responded that Chair Mirkowski's assessnment was

correct. M. Sniffen said that if elimnating Section
45.25.470(c) (1) would satisfy the dealers, then "that gets us 90
percent of the way hone." The focus is in regard to the safe

operation of these vehicles, he pointed out.
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Nunber 1873

REPRESENTATI VE HALCRO related his interpretation that the
| anguage in Section 45.25.470(b) says that if a dealer is
informed that a trade-in has been in an accident, [the deal er]
is required to provide that information to the next person
interested in purchasing the vehicle. It doesn't seemto be an
opti on.

MR. SNIFFEN agreed with Representative Halcro's interpretation
and noted that a parenthetical clause could be added to nake it

cl earer. Per haps a new section stating, "Regardless of whether
the information results in a determnation that the safe
operation of the notor vehicle has been inpaired.” could be

added, he suggest ed.

REPRESENTATI VE HALCRO and CHAIR MJRKOWSBKI indicated agreenent
with M. Sniffen's suggestion.

REPRESENTATI VE ROKEBERG asked whether it's already a state or
federal law to disclose that a vehicle has been in an acci dent.

MR. SNIFFEN said that he believes such information has to be
disclosed to the DW if the vehicle has be sal vaged. However,
he said he wasn't aware that the private seller had any
obligation to informthe dealer that the vehicle had been in [an
acci dent].

REPRESENTATI VE ROKEBERG rel ated that he believes that the DW
shoul d have a [records] of the damage done to a vehicle.

MR. ALLWNE specified that Representative Rokeberg's thinking
isn't exactly the case. Only in the past few years, under the
auspices of the dealers' association, was the Departnent of
Adm nistration forced to stanp the title when a vehicle is
totaled. There is no federal regulation with regard to total ed
vehicles, which is one of the reasons for the concern with this
particul ar section. M. Alwine said that this section is
conplicated, and therefore he suggested elimnating it and
allowing [the interested parties] to work on it wth M.
Sni ffen.

Number 2040
CHAI R MURKOWSKI conmented that she believes that [the comm ttee]

can fix the problens with [the definition of] "material defect."
Therefore, she suggested elimnating Section 45.25.470(c)(1) on
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page 18 and in Section 45.25.470(b) on page 18, line 9, insert
| anguage specifying that the witten information provided to the
prospective buyer include all the information obtained by the
dealer even if it was determned that it wouldn't be a materia
defect that inpaired the safe operation of the vehicle.

REPRESENTATIVE HALCRO related that the same could Dbe
acconpl i shed by on page 18, line 10, after "sale", delete "the",
and insert "all". Representative Halcro noved that the
commttee adopt the aforenmentioned as conceptual Anmendment 5.
There bei ng no objection, conceptual Amendnent 5 was adopt ed.

Number 2173

REPRESENTATI VE HALCRO noved that the commttee adopt Anendnent
6, which reads as foll ows:

Page 18, |ines 14-15,

Delete "(1) cannot be discovered by a reasonable
i nspection by an ordinary consuner; or"
Renunber accordingly.

There bei ng no objection, Arendnent 6 was adopt ed.

CHAIR MJURKOWSKI turned to page 23 and recalled that the
manuf acturers had di scussed sone concern with the definition of

"adm nistrator". There was comment that "administrator”™ was a
term left over from one of the drafts that included warranty
provi si ons. [ The manufacturers] expressed that "admnistrator”

i s extraneous.

MR. ALLWNE agreed that it seemed to be left over from one of
the many drafts and had no inpact.

Nunmber 2236

CHAIR MJURKOWBKI noved that the conmttee adopt Anendnent 7,
whi ch reads as foll ows:

Page 23
Delete |lines 25-29

There bei ng no objection, Arendnent 7 was adopt ed.

CHAIR MURKOWBKI directed attention to page 25, Section 13 and
rel ated her belief that the section needs to be revi ewed.
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TAPE 02-38, SIDE B

CHAI R MURKOWSKI announced her inclination to | eave Section 13 in
the draft and if it needs to be elimnated, then such a
recommendati on could be nade to the House Fi nance Committee.

Number 2222

REPRESENTATI VE ROKEBERG noved to report CSHB 182, Version 22-
LS0239\'S, Bannister, 3/15/02, as amended out of committee wth
i ndi vidual recomendations and the acconpanying fiscal notes.
There being no objection, CSHB 182(L&C) was reported from the
House Labor and Conmmerce Standing Committee.

ADJ OQURNMVENT

There being no further business before the commttee, the House
Labor and Commerce Standing Conmittee neeting was adjourned at
5:50 p.m
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