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PCsSI TI ON  STATEMENT: O fered additional information on the
state's participation in ACH A

ACTI ON NARRATI VE

TAPE 02-7, SIDE A
Nunmber 0001

CHAIR LISA MJRKOMSKI called the House Labor and Commerce
St andi ng Comm ttee neeting to or der at 3: 20 p. m
Representatives Miurkowski, Halcro, Myer, and Crawford were
present at the call to order. Representatives Kott, Rokeberg,
and Hayes arrived as the neeting was in progress.

HB 262- BUI LDI NG SAFETY ACCOUNT

CHAI R MURKOWSKI announced that the first order of business would
be HOUSE BILL NO 262, "An Act relating to accounting for and
appropriations of receipts from fees collected by the Departnent
of Labor and Workforce Devel opnent for certain inspections and
for certain plunbing and electrical worker «certificates of
fitness; establishing a building safety account; and providing
for an effective date."

Number 0075

REBECCA NANCE GAMEZ, Deputy Conmi ssioner, Departnent of Labor &
Wor kf orce Devel opnent (DLWD), explained that HB 262 is basically

a fee-for-service account. Currently, the Mechanical |nspection
section takes in just over $1 million in general funds (GF) and
is allotted about $670,000 in GF. Due to the GF cut, the
mechani cal inspectors have experienced cuts. Therefore, the
Mechani cal I nspection section is grossly behind, particularly
with [the inspection of] boiler and pressure vessels. M. Gnez
said, "I think that we're on borrowed tine right now " Vs

Ganmez announced the departnent’'s support of HB 262 because it
woul d enabl e the [Mechanical |nspection section] to catch up on
its backlog in about two years. Ms. Gamez concl uded, "W think
that it's a really good thing, and very necessary thing in order

to ensure the safety of Al askans throughout the state.” She
explained that the account would collect the fees and be
dedi cated for i nspecti ons, and therefore the Mechani cal

| nspection section would becone self-sufficient in terns of
f undi ng.

Nunber 0225
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CHAI R MURKOWBKI pointed out that DLWD requested the introduction
of HB 262 by the House Labor and Comerce Standing Committee.

M5. GAMEZ, in response to Chair Miurkowski, estinmated that the
backl og consists of about 5,000-6,000 boilers or pressure
vessel s and about 350 el evators. She explained that when there
is a new elevator or boiler, those are placed at the top of the
list. She pointed out that the American with Disabilities Act
(ADA) has caused the nunmber of elevators to roughly double in
the last eight years. Therefore, [the departnent] feels that
[HB 262] is necessary in order to address the backl og.

Number 0407

REPRESENTATI VE HALCRO recalled testinony fromthree years ago in
whi ch the comm ssioner of DLWD said that there was difficulty in
retaining inspectors. He asked if that is still a problem

M5. GAMEZ deferred to Richard Mstriano, Division of Labor
Standards & Safety, DLWD. She did nention that attraction and
retention in many of the positions of the state are difficult.

Nunmber 0596

RICHARD MASTRIANO, Director, Division of Labor Standards &
Safety, Departnent of Labor & Wrkforce Devel opnent, remarked
that boiler inspectors are difficult to find nationw de. [ The
departnment] recruits nationwide for boiler inspectors. He
expl ai ned that because of the difficulty in [recruiting, the
departnent] has allowed plunbing inspectors, through statute, to
do iron clad boilers and hot water heaters that they find during
their inspection process. This is allowed in order to try to
elimnate [sone of the backlog]. Still, the retention of boiler
inspectors is difficult.

REPRESENTATI VE ROKEBERG noted that in the past there has been
di scussion of privatization, that is using private contractors
for the boiler inspection program He inquired as to whether
that has been pursued by the departnent. He also inquired as to
the scope and cost [of privatization].

MR. MASTRIANO informed the commttee that the basic cost of a
boil er inspection is $40. He explained that [the $40 cost] is
averaged across all the boilers in the state. He said that the
departnment felt that the costs would be significantly [higher]
if the process was privatized. M. Mastriano continued, "If the
boil er inspections were, in fact, privatized ..., the private
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conpanies would probably take the 'cream' +the less costly
i nspections in the state would end up having to do the costly
i nspections, and you wouldn't really be able to charge

adequately to recover the cost." M. Mstriano felt that such a
situation would inpact the [departnent's] budgetary constraints
i nposed by the |egislature. He echoed Ms. Ganez's testinony

regarding the fact that [the Mechanical Inspection section] is
only allowed to keep $670,000 of the noney that is collected.
He feels that [privatization] would be cost prohibitive later.

REPRESENTATI VE ROKEBERG related his wunderstanding that the
intent of HB 262 is to [allow the departnent] to keep a greater
portion or all of the noney [that is collected].

VR, MASTRI ANO agr eed wth Representati ve Rokeberg' s
under st andi ng.

M5. GAMEZ interjected, "So that we can hire the folks to do the
i nspections.”

REPRESENTATI VE ROKEBERG renarked that in view of the backlog, he
woul d suggest privatizing [the process enough to address the
backl og] because this is a safety issue. He said that he feels
that [the departnent] could draft an RFP (request for proposals)
to overcone sone of the aforenentioned concerns surrounding
privatization. He asked if M. Mastriano's testinony is that
t he departnent has never | ooked into privatization.

MR. MASTRI ANO answered that privatization hasn't been revi ewed
as long as he has been the director.

REPRESENTATI VE ROKEBERG pointed out that the contract could be
per f or mance-based so that there would be no added cost to the
state. Representati ve Rokeberg asked if M. Mstriano had any
statistics about the various classes of boilers.

MR. MASTRI ANO offered to provide that information later.
REPRESENTATI VE ROKEBERG related his belief that nost of the
boilers [that are part of the backlog] are probably comerci al
or large residential boilers.

MR. MASTRI ANO i nterjected that [nost] are commercial boilers.

Nunmber 0870
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CHAI R MURKOWASKI pointed out that there are elevator inspectors
within the Minicipality of Anchorage, and those elevator
i nspectors perform the inspections within the Anchorage area.
Therefore, she asked if such could be done wth boiler
i nspecti ons.

MR. MASTRIANO clarified that the Minicipality [of Anchorage]
doesn't perform boiler inspections, although electrical and
el evator inspections are done by [the nmunicipality]. In further
response to Chair Murkowski, M. Mastriano explained that [the
muni cipality] doesn't have anyone qualified to perform boiler
I nspecti ons. It takes five years in the program to get a
comm ssion to inspect a boiler. Currently, the departnent’'s
boil er inspectors are very experienced. These boiler inspectors
have been recruited from boiler inspection prograns in other
states. Furthernore, M. Mastriano wasn't sure that the
municipality would want to inspect boilers because it would have
to inspect to the state standard.

MR. MASTRIANO informed the commttee that there are sone
privately owned conpanies, the oil conpanies, that have their
own inspectors on staff. However, those [boilers] still have to
be reinspected by the [departnent] every three years.

CHAIR MJURKOWBKI recalled that the municipalities actually nmake
noney off the elevator and electrical inspections. Per haps the
municipalities would view this as an opportunity to enhance
their own revenues. Therefore, this may be worth discussing
with the nunicipalities.

Nunber 1019

REPRESENTATI VE ROKEBERG inquired as to the qualifications of
t hese boil er inspectors.

MR.  MASTRI ANO explained that [boiler inspectors] go through
training; acquire five years of experience; and pass two
national tests in order to beconme qualified. M. Mastriano
informed the comrittee of his own fear that private inspection
[ conpani es] usually pay [their enployees] nore than the
[ depart nent]. Therefore, the [departnment] is liable to |ose
sonme of its inspectors to the private sector

REPRESENTATI VE ROKEBERG renarked that a private contract limted
to the backlog wouldn't seemto be an issue.
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MR, MASTRIANO, in response to Representative Rokeberg, agreed
that there are private certified boiler inspectors in the
i nsurance industry as well as the private sector of Al aska. He
al so agreed that there are different types of certification for
different types of pressure vessels.

REPRESENTATI VE HALCRO inquired as to the last tine the fee was
rai sed for boiler inspections.

MR. MASTRIANO recalled that the fee was last raised a little
over two years ago. He didn't recall what the fee was before.

REPRESENTATI VE HALCRO commented that he didn't know how a boil er
i nspection could be done for $40.

MR. MASTRIANO reiterated that the fee is averaged across the
entire state. To further clarify, M. Mastriano explained that
al though the nmajority of the inspections are $40, sone cost a
bit nore because they are nore difficult.

REPRESENTATI VE ROKEBERG said that this boiler [backlog] has been
a nagging public safety issue in the state for nany years, and

he would like to have it solved. Therefore, he would support
the bill. However, he noted the tenptation to add sone private
RFPs to dimnish the backlog on a self-sustaining basis. Thi s

coul d be done via a conceptual anendnent.

REPRESENTATI VE = ROKEBERG in response to Chair  Mirkowski,
explained that [such an anendnent] would seem to require an
additional section in the bill. He predicted that [an
amendnent] would require sone uncodified law that included an
expiration date, as well as sone intent |anguage. He specified
the follow ng | anguage as a possibility: "ask the departnent to
enter into a short-term program to cut back the backlog on a
sel f-sustained contractual basis.”" He noted the possibility of
making the anendnent, sending it the drafter, bringing the
anmended bill back before the commttee for coment from the
depart nment.

CHAIR MURKOWBKI remarked that such a conceptual anmendnent is

quite a departure from the bill in front of the commttee and
thus Representative Rokeberg's suggestion of bringing the
anended bill back before the commttee wouldn't be a bad idea.

Chair Murkowski expressed the need to know that there are
individuals [in the private sector] that can do this before such
a change is nmade to the bill. Chair Murkowski announced that
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she woul dn't be adverse to holding the bill in order to see what
coul d be drafted.

Nunmber 1395

REPRESENTATI VE HALCRO posed a situation in which the departnent
is directed to try to find a private contractor to catch up on
t he backl og. During the process, the RFP comes back and costs
far nore than $40 a boiler. How woul d such be factored into a
fiscal note, he asked. Furt hernore, what would happen if there
was no response to the RFP.

REPRESENTATI VE ROKEBERG said that [the |anguage] should specify
that the <contract would only be awarded if it was cost
effective.

MR. MASTRIANO, in response to Representative Rokeberg, answered
that the departnent's fee schedule is adjusted by regul ation.

REPRESENTATI VE ROKEBERG asked if anything in HB 262 would
overcone that periodic adjustnent by regulation. Representative
Rokeberg concluded that the regulation could be adjusted in the

bill. In response to Chair Mirkowski, Representative Rokeberg
expl ained that the bill could be changed to allow the departnent
to periodically adjust its fees. Therefore, the departnent

could raise the fee to cover the cost by an admnistrative
process.

Nunber 1518

REPRESENTATI VE HAYES said if no one can perform [the boiler
i nspections] for [$40], then he assuned that it would be cheaper
to do this in-house. Therefore, he questioned why [an RFP]
woul d be sent out if it's cheaper to do [boiler inspections] in-
house.

REPRESENTATI VE ROKEBERG commented, "I'm sure we all realize that
government can do things cheaper than the private sector, of
course.” Representative Rokeberg reiterated that one could make

the assunption, despite the testinony, that [private boiler
i nspections] could be done [for $40] and the contract wouldn't
be let if that wasn't the case.

REPRESENTATI VE HALCRO related his belief that there is sone
nerit in the departnent proceeding through a public process, per
regul ations, when it wants to increase its fees. It's part of
t he checks and bal ances, he said.
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Number 1585
REPRESENTATI VE HAYES i nquired as to who pays the fees.

MR. MASTRI ANO expl ained that [private sector] boilers have to be
inspected and conply wth the national standard. If, for
instance, there were problens with a business's boiler, then
that business would request that the problens be corrected.
Time would be given to abate the problem For that, the boiler
owner would receive a certificate that specifies that the boiler
conplies with the standard and can be operated. If [the
problens aren't corrected], then the boiler is "red tagged” and
cannot be operated.

REPRESENTATI VE HAYES related his understanding then that the
idea is to put out an RFP for a private conpany to bid for the
ability to check a private sector boiler, and raise the fee to
the private sector enployer so that the private sector can do
sonething that the state was doing cheaper. Representati ve
Hayes said that didn't nmake sense to him

CHAI R MURKOWSKI pointed out that part of the problem is whether
the $40 is a reasonable fee that [actually] covers [the cost].

MR. MASTRIANO reiterated that the $40 fee is an average of al
the inspections of all the boilers. In response to
Representati ve Rokeberg, M. Mstriano said that under HB 262
the backlog will be [elimnated] in approximately two years.

REPRESENTATI VE ROKEBERG asked if there was an RFP with private
contractors working on the backlog as well as the state, then
woul dn't the backlog be [elimnated] nuch faster

MR. MASTRI ANO said that he couldn't answer that, but conceded
that the backl og probably could be [elim nated] nuch faster

REPRESENTATI VE ROKEBERG continued by saying that even having
three nore private boiler inspectors would allow the [backlog to
be addressed] faster. Furthernore, if the contract specified
that it couldn't cost the state nore [than $40], then why
woul dn't that be a good thing.

MR. MASTRI ANO answered, "I think it would be."

Nunber 1750
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CHAIR MJRKOWBKI inquired as to how often a boiler has to be
i nspected. Once the backlog is elimnated, can the three boiler
i nspectors keep current, she asked.

MR. MASTRI ANO expl ained that currently there are three boiler
inspectors and two plunbing inspectors who are qualified to
perform some of the boiler inspections. Currently, these
[inspectors] are maintaining the normal inspection process,
al t hough not decreasi ng the backl og.

Number 1793

REPRESENTATI VE KOTT related his understanding that the current
three inspectors [and two plunbing inspectors] would be able to
maintain a level of inspections that ensures that "we" don't
fall any further behind.

MR. MASTRI ANO agreed wth Representative Kott's understandi ng.

REPRESENTATI VE KOTT inquired as to how [the departnent] cane to
be in this predi canent.

M5. GAMEZ expl ained that a couple of boiler inspector positions
had to be cut over the |ast seven years because those were the

only G- that were available. [ General funds were only
available] in the Dvision of Labor Standards & Safety or the
Division of W rkers' Conpensation. The other divisions are
primarily federally funded. Therefore, when faced with across
the board cuts, [the boiler inspector positions] were the only
opti on. The result was a decrease in the |evel of service by

al nrost half, and therefore [the backl og was created].

REPRESENTATI VE KOIT asked if the increased fees would allow for
additional inspectors to be placed on the rolls. |If the backlog
were to be elimnated, what is the departnent's plan to do with
t hose additional inspectors.

M5. GAMEZ pointed out that there are many Baby Booners retiring,
whi ch she assuned to be the case with the boiler inspectors in
the next few years. Therefore, she doubted that there would be
too many boiler inspectors, particularly in Jlight of the
difficulty in recruiting and training them M. Ganez said that
she had hoped to cultivate sone people to replace the workers
t hat have been [a boiler inspector] for a while.

MR. MASTRI ANO added that there have already been a couple of
[ boil er inspectors] who have addressed the fact that they are

HOUSE L& C COW TTEE -10- January 30, 2002



close to retirenent. Those fol ks have been asked to stay, and
t hey have agreed.

REPRESENTATI VE KOIT, recalling Representative Rokeberg's earlier
suggestion regarding privatization, inquired as to why having
three private sector personnel wuld be nore efficient in
reduci ng the backlog versus [the departnent] hiring three nore
[ boi | er inspectors].

MR MASTRI ANO said that he didn't know that it woul d.

REPRESENTATI VE ROKEBERG cl arified that he had assuned that the
state wouldn't add any nore [boiler inspectors if an RFP went
out]. Represent ati ve Rokeberg enphasized that the only way to
[elimnate] the backlog is to put on additional people. He
pointed out that the contract would mandate that the only way
the contract would be let is if it saved noney. Furthernore, it

seens that the fee schedule needs to be reviewed. He didn't
believe that the fee schedule was conpetitive with the private
sector. "No wonder the state has a backl og, nobody else wants

to inspect boilers because they can't do it for $40 a pop. So,
sonething's not right,"” he charged.

Number 2026

REPRESENTATI VE CRAWORD remarked that it seenms that the fees
should be kept as low as possible for as long as possible.
Therefore, if the state can do it for $40, why do it for $89 in
the private sector.

REPRESENTATI VE ROKEBERG enphasi zed that the reason is the 6,000
backl ogged i nspecti ons. This backl og has been around for sone
tinme.

REPRESENTATI VE CRAWFORD hi ghlighted the fact that presently the
[boiler] inspections bring in $1 mllion, but that section is
only given $670,000 with which to operate. "W are making a
$330,000 profit. Wth that $330,000 profit it seenms to ne that
we could put on another inspector or two or whatever it takes to
get the backl og done,"” he said.

REPRESENTATI VE KOTT pointed out that the departnment has found it
difficult to find qualified individuals to work for state wages.
Perhaps this would provide sonme opportunity to attract nore
people to [becone boiler inspectors]. He suspected that there
aren't very many boiler inspectors that are [looking] for work
with the state. Representative Kott also pointed out that |ack
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of successful recruitnment would return to today's predicanent,
the continuing backlog, in which case maybe the private sector
shoul d be explored via an RFP.

Nunmber 2128

REPRESENTATI VE HALCRO inquired as to the conposition of the
backl og. Are nost of the backl ogged boiler inspections |ocated
in governnent facilities or private facilities, he asked.

MR. MASTRI ANO answered that the overdue [inspections] are spread
t hroughout the community. He explained that boilers cone up for
inspection and as they are inspected they are placed at the

bottom of the list, and they nove up the Ilist again. M.
Mastriano indicated that a boiler has to be inspected every two
years. However, the [departnment] nmay not be able to get to it

for two-and-a-half years to four years.

REPRESENTATI VE HALCRO inquired as to why the [departnent]
woul dn't adopt a policy of self-inspection. This would be
simlar to providing a certificate of insurance.

MR. MASTRI ANO noted that self-inspection is done wth sone of

the |larger conpanies, the oil conpanies. However, [the
departnment] is still required to periodically check those
boilers as well. Although M. Mastriano agreed that sonme of the

backl og could be addressed through self-inspections, he didn't
believe it would significantly [reduce the backl og].

REPRESENTATI VE HALCRO said that he wasn't sure how self-
i nspections wouldn't help in a significant way. He expl ai ned
that under a self-inspection system the owner of the boiler
woul d be responsible for finding soneone to conme in to inspect
the boiler. Therefore, it wouldn't inpact the [departnent's]
fees or [staff]. Upon inspection, the owner of the boiler would
provide [the departnent] with the certificate.

MR. MASTRIANO echoed wearlier testinony in regard to the
difficulty in finding a qualified individual to do the
i nspecti on. Al though there are sone private inspectors, M.
Mastriano wasn't sure that people could afford them However
he guessed that if self-inspection legislation were passed,
fol ks would have to do it.

CHAI R MURKOABKI hi ghlighted the fact that boiler inspections are

a public safety issue. She nentioned the possibility of boiler
owners not taking the initiative to hire an inspector and thus
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woul dn't be in conpliance, which is a public safety concern.
Al t hough the state could cone in and inspect the boiler at this
time, the boiler owner would only pay $40 and nay determine it's
a better deal [npre economcal] to wait for the state to inspect
the boiler.

MR. MASTRI ANO pointed out that if the boiler was in really bad
shape, then the boiler could be red tagged. |If the facility was
a 12-plex, the residents would have to find hones until the
boil er was brought up to code.

REPRESENTATI VE HALCRO remarked that the liability issue alone
woul d be a huge notivating factor for an individual to make sure
that their boiler is naintained.

M5. GAMEZ recalled a situation in which a boiler was red tagged,
and only when the departnent informed the business that it would
be closed due to concerns of injury or fatality did the business
make the changes. The changes were nade three nonths after the
boiler was red tagged. She pointed out that regardless of who
i nspects the boilers, they nust inspect to the state standards.

Nunmber 2365

CHAI R MURKOWSKI pointed out that no one has really comrented or
objected to the creation of a building safety account per HB
262. The question seens to be revolving around how to best
address the backl og. She recalled Representative Rokeberg's
suggestion, but also recalled Representative Kott's concern that
if an RFP fails to find inspectors or creates conplications,
then the backlog would [continue to nount]. "It seenms to ne
that this is sonething that if we can nove on it, now is better
than later,"” she said.

REPRESENTATI VE ROKEBERG posed the possibility of requesting that
the departnment inform the commttee on the feasibility of doing
a contract on a pilot basis. He commented that he wasn't even
sure that the departnment would need legislative authority to [do
a contract on a pilot basis]. Once the departnent reviews the
situation, it could be determ ned whether it nerits any further
work on the part of the legislature. This legislation basically
provides the departnment wth the authority to hire two
addi tional boiler inspectors. Such a request would allow the
l egislation to nove forward while the departnent reviews the
si tuation.
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CHAI R MURKOWBKI agreed that it doesn't hurt to see whether [an
RFP] woul d be feasible.

TAPE 02-7, SIDE B

REPRESENTATI VE MEYER asked if the legislature would have to
appropriate the noney fromthe building safety account to DLVD.

M5. GAMEZ clarified that the noney would be appropriated to the
bui |l di ng safety account. In further response to Representative
Meyer, Ms. Ganmez said that she believes that the building safety
account would work the sanme as the workers' conpensation
section. Therefore, the noney would go to a dedicated account
as opposed to a transfer from the GF every year and thus there
woul dn't have to be an annual allocation.

REPRESENTATI VE KOIT asked if a boiler owner can currently
acquire certification in the private sector and send that
certification to the departnent.

MR. MASTRI ANO answered that the boiler would have be checked by
the [departnent] at sonme point. In further response to
Representative Kott, M. Mstriano explained that the boiler
woul d probably be inspected in three years to ensure that the
i nspection was done to the state standard.

Number 2402

REPRESENTATI VE KOTT inquired as to whether the state assunes any
liability in these overdue inspections.

MR. MASTRI ANO replied that he didn't know.

M5. GAMEZ said that she couldn't speak to Representative Kott's
guestion in terns of the backlog. However, the state has
liability when, after an inspection, the state fails to red tag
a boiler that is potentially dangerous. She offered to research
the state's liability with the backlog, and report to the
commttee on that issue.

CHAI R MJURKOWBKI asked if past problem boilers are placed on a
hi gher priority list.

MR. MASTRI ANO explained that if a problem was found with the
boiler and the individual was given a period of time to abate
the problem the individual is then given a card where he/she
notes the date the problem was abated. That card is returned to
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the departnment and filed. If an inspector is in the area and
there is suspicion that false information was provided on the

abatenent card, then the inspector wll double check [that the
probl em was resolved]. However, nost of tinme the departnent
relies on self-audits and will believe the individual.

CHAI R MURKOABKI asked whether that would place the departnent in
aliability situation.

MR. MASTRI ANO specified that a red-tag situation is different
because a red-tagged boiler can't be operated. If a boiler is
found in operation before the boiler is repaired, then the
business is closed and the Departnment of Public Safety is
notified. A red-tagged boiler is different than a boiler that
has sone problens, problens that aren't life threatening, that
need to be abat ed.

Nunber 2257

REPRESENTATI VE MEYER inquired as to who would pay the travel
costs if a school in an outlying area needed its boiler
i nspect ed.

MR. MASTRI ANO answered that the state pays all the travel costs,
which is included in the travel budget. He agreed with
Representative Meyer's wunderstanding that the inspection fee
covers the cost of the enpl oyee only.

REPRESENTATI VE MEYER commented that $40 does seem rather cheap
and perhaps the fee could be raised in order to cover sone of
the travel costs.

Number 2206

MR. MASTRI ANO poi nted out that although the fee could be raised,
if the [departnent] is only allowed to keep $670,000, then the
result would be nore noney in the coffers of the |egislature.

REPRESENTATI VE KOTT remarked that it seens sonewhat unreasonabl e
that [the state] absorbs the travel costs to inspect boilers in
the outlying areas. Representative Kott expressed the need to
have a revenue neutral, break even, situation. A service is
being provided to the public, and the public should expect that
it's getting its nmoney's worth. However, he felt that $40 is a
bit | ow.
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CHAI R MURKOWASKI recall ed the suggestions presented today. There

was the suggestion that the departnent i nvestigate the
feasibility of a pilot project involving an RFP to obtain
private inspectors. She noted that she [will] check with the

Municipality of Anchorage as to whether it would be interested
in making some noney [by doing the boiler inspections in the
areaj.

REPRESENTATI VE ROKEBERG expressed his agreenent to nerely direct
the departnent to investigate the feasibility of a pilot project
involving an RFP to obtain private inspectors rather than an
anmendnent .

CHAI R MURKOWSKI inquired as to the will of the commttee.

Number 2050

REPRESENTATI VE KOTT noved to report HB 262 out of commttee with
i ndi vi dual recommendations and the acconpanying fiscal note.
There being no objection, HB 262 was reported from the House
Labor and Comerce Standing Committee.

HB 290- COVPREHENSI VE HEALTH | NSURANCE ASS' N

CHAI R MJURKOWBKI announced that the final order of business
before the commttee would be HOUSE BILL NO 290, "An Act
relating to nenbership in the Conprehensive Health |nsurance
Associ ation."

Number 2011

REPRESENTATI VE ROKEBERG, testifying as the sponsor of HB 290,
informed the conmttee that he became aware of the existence and
necessity  of the Alaska Conprehensive Health | nsur ance
Association (ACH A during his time as chair of the House Labor
and Comrerce Standing Committee. He pointed out that ACH A is
the insurer of last resort. The state is required under the
Health Insurance Portability and Accountability Act of 1996
(HIPAA) to have a plan such as ACHIA or another plan, a nore
costly plan as Representative Rokeberg understood it, available
for those who can't obtain insurance. He explained that all
busi nesses covered by the Enployee Retirement and |ncone
Security Act of 1974 (ERI SA), particularly self-insured
busi nesses or those with larger groups, are now exenpt from

paying their premum to keep the ACH A plan going. The ACH A
plan is funded by an assessnment on the premuns of all the
health insurance underwiters in the state. The ERI SA-covered
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groups, which he estimted to be the bulk of all the covered
lives in the state, pay nothing towards this program This was
made nost acutely aware to the program when the state decided to
W thdraw their support, which amounts to as nuch as 20 percent
or $400,000 plus. Therefore, the burden on other private
insurers in the state was increased.

REPRESENTATI VE RCOKEBERG noted his desire to keep Alaska as
friendly to the underwiting business as possibl e because Al aska

has very few insurers. He estimated that Blue Cross [in]
Washi ngton and Al aska has at |east 50 percent of the market. A
few other insurers have a substantially smaller anount of the
mar ket, and therefore Alaska is a very unconpetitive nmarket. He

noted that in ACHHA's last fiscal year it took in $4.5 mllion
in guaranteed premuns from the existing health insurers in the
state. He explained that the public enployees and the other
| arge self-insured people in the state aren't contributing to
the health care plans of the state, which he believes to be
Wr ong. Furthernore, he was <concerned that the [Know es]
Adm nistration allowed the collective bargaining units to go
their own way with health insurance. That action broke down the
system of health care for all state enployees and retirees,
which could result in jeopardizing the viability of the ACH A
plan because of the dimnishment of the nunber of health
insurers in the state, not to nention those insurers that won't
enter the state due to the ever-increasing premuns to ACH A

REPRESENTATI VE ROKEBERG expl ai ned that [HB 290] sinply tries to
get all self-insured enployers who may offer a mgjor nedical
coverage on an expense-occurred basis to cone in. "I'n other
wor ds, anybody we can throw ... a net out and get under ERISA to
cone in, and then plus the State of Alaska,” he clarified. He
expressed his belief that the State of Al aska should cone back

in and pay its fair share. Representati ve Rokeberg turned to
the adm nistration's indetermnate fiscal note and noted that it
has a $3.18 a nonth assessnent on each individual. He [assuned]

that the aforenentioned cost would be passed on to every state
enpl oyee, and therefore he would be viewed as causing an
increase in the health plan. He didn't feel that was correct;
the State of Al aska should pay that and not pass it on to the

enpl oyee.
Number 1717
CECIL BYKERK, Chair, Alaska Conprehensive Health Insurance

Associ ation, informed the committee that he has been the chair
of ACHI A since nid-1994. He noted that he works for Mitual of
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Omaha. M. Bykerk explained that [ACH A] began operation in
1993 and has gradually grown over the past ten years to 439
policyholders at the end of 2001. Pol i cyhol ders are charged
prem uns that are higher than those that they could obtain in
the marketplace if these persons were insurable. However, these
policyholders aren't charged what it would take to support the
pool because it would defeat the purpose of a high risk pool.
The shortfall is spread across those insured in the state. He
echoed earlier coments that ACHIA is unable to access self-
funded pl ans.

MR. BYKERK explained that HB 290 attenpts to broaden ACH A's
assessnment base, which he believes to be critical to the success
of ACHHA in Alaska. He pointed out that there is a greater and
greater burden on the insured population, which nmainly consists

of smal | enpl oyers  or i ndi vi dual s. Addi tional ly, t he
marketplace in Alaska is extrenely fragile [because] there
aren't many carriers in the state. M. Bykerk infornmed the

commttee that the alternative to ACH A as far as conpliance
with H PAA, would be sone other nechanism that woul d undoubtedly
be a guarantee issue environnment. Based on observations of
other states, M. Bykerk said that such an environnent would
likely result in a nunber of carriers withdrawing from the
state. Therefore, the options would be further narrowed. M.
Bykerk said that he is fully supportive of [HB 290's] particul ar
way to broaden the assessnent base because currently all the
enpl oyees of self-funded enployers in the state have access to
ACHIA. If such an enpl oyee | eaves an enpl oyer and has 18 nont hs
of continuous coverage, that enployee has the option of com ng
into ACHIA wthout serving a preexisting condition, and the
enpl oyee is guaranteed access to ACH A s pool. Ther ef or e,
[sel f-funded] enployers are receiving the benefit of ACH A
Wi t hout contributing, which neans that the burden is transferred
to the remaining insured population in the state.

Number 1471
CHAIR MJURKOWSKI  asked whether any other options had been
identified beyond broadening the assessnent base, as is done

with HB 290, or raising the prem uns.

MR. BYKERK pointed out that there are a nunber of ways to gain

access to the self-insured enployers. The | anguage in Section
1(3) seens to leave [the avenue to gain access to the self-
i nsured enployers] open. He noted that there are approaches

that aren't based on prem um but rather based on covered |ives.
Such an approach gains access to sone of the self-insured. Sone
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states use a general revenue appropriation approach, but it's a
"di cey" issue. He informed the commttee that one state has
attenpted to [inpose] a provider tax, which he likened to a per
visit or per head tax. Unfortunately, such a tax gets |abeled a
"sick tax" and thus isn't well-received.

Nunber 1343

REPRESENTATI VE HALCRO referred to the sponsor statenent, which
states that ACHI A generated about $3 million of which $2 nmllion
was from contributions from nenbers and $1 mllion in
contributions from individual premuns. However, the sponsor
statenent goes on to say that ACH A paid out $3.9 nmillion in
clains. Therefore, it seens that ACH A was |eft $900, 000 short.
Who woul d make up that difference, he asked.

MR. BYKERK answered that there are some accounting issues that
could be addressed at a later tine. He explained that ACH A
tries to keep the nunmber of assessments down during the year so

that admnistrative [costs are kept down]. For exanple, ACH A
recently sent out an assessnment for $2 mllion. However, it's
unlikely that $2 mllion will carry ACH A through 2002 and thus
later in the year ACHIA will nmake another assessnent, which he
estimated would be for $2 nillion. Sone of the second $2
mllion assessnent will be for 20083. M. Bykerk nentioned that

t he nunbers Representative Halcro is using are on a cash basis.
Nunber 1230

MR. BYKERK inforned the conmttee that for 2001 ACHH A received
approximately $1.7 mllion in premuns from policyhol ders, paid
$4.45 mllion in clainms, and incurred admnistrative expenses.
[In 2001] ACHI A assessed $3, 525,000 of which $400[, 000] woul d be
allocated to either the year 2000 or the year 2002. Therefore,
ACHI A assessed about $3.25 million on an accrual basis.

REPRESENTATI VE HALCRO rel ated his understanding that when there
is a shortage nenbers are assessed for that bal ance.

MR. BYKERK replied yes. In further response to Representative
Hal cro, M. Bykerk agreed that the $4.4 nmillion paid in clains
in 2001 is an increase of 15 percent from 2000. Over ACH A' s
nine years of existence, the program has grown steadily with a
few grom h spurts.

Nunmber 1089
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REPRESENTATI VE ROKEBERG asked when the state renoved itself from
ACHI A, and what was the premiumat that tine.

MR. BYKERK recalled that when the state renoved itself from
ACHIA it created a significant inpact on ACH A's assessnent

base. Al t hough he noted that he would have to review the
records, he agreed wth Representative Rokeberg that there was
at least a 20 percent inpact when the state renoved itself. He

estimated that the inpact was probably nore |ike 25-30 percent.
Number 1013

JACK Mc CRAE, Bl ue Cross Bl ue Shi el d, speaki ng Vi a
tel econference, recalled that the state noved out of the pool
[ ACH Al in 1998.

REPRESENTATI VE HALCRO inquired as to the state's contribution at
the time it noved out of the pool.

MR. MCRAE referred to a docunent that said that prior to [the
state leaving], Blue Cross of Al aska paid about one-third of the
pool and [Blue Cross's] share would increase to about one-half
of the pool. M. MCrae ultimately said that he would have to
obtain nore informati on to answer the question.

Number 0930
BOB LOHR, Director, Dvision of Insurance, Departnment of

Community & Econom c Devel opnent (DCED), recalled that the state
paid $369,000 in 1997. He also recalled that the state becane

self-insured in the mddle of 1998. Al t hough there were
paynments [to ACH Al in subsequent vyears, those paynents were
| ower because there were fewer state enployees covered. In

response to Representative Rokeberg's question regarding the
premum at the tinme the state pulled out of the pool, M. Lohr
offered to run the nunbers in order to determne what [the
prem unm would have been as a percent of the total for that
year.

KATI E CAMPBELL, Actuary L/H, D vision of Insurance, Departnent
of Community & Econom c Devel opnent, explained that when the
state becane self-insured in the mddle of 1997, the assessnents
in 1998 used 1997 data. Therefore, [the nunbers] have to be
reviewed over a couple of years because there is half a year's

premum that was counted until the next vyear. About $130
mllion of the base was state enployee prem um At that tine,
the assessnents were about 30 percent. After the state becane
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self-insured [the assessnents] dropped to .5 percent of the
premum for all the other insurers. In the next year it noved
to .82 percent of the prem um

Nunmber 0766

MR. LOHR began by seconding Representative Rokeberg's and M.
Bykerk's coments regarding the inportance and effectiveness of
the ACHH A program Nationally, there is a niche where certain
individuals are unable to obtain insurance through the private
i nsurance market because of nedical conditions. Therefore, the
nati onal approach has been to establish prograns such as ACH A
to provide coverage at a higher cost than the standard prem um
for standard insurance. However, it's wunrealistic to expect
that would cover the entire cost of the program Therefore, the
statute provided for an assessnent, which is currently based on
the total anount of premum for nedical insurance witten by
health insurers in the state. He explained that as a condition
of witing major medical policies in the state, [the insurance
conpany] nust participate in ACH A As nentioned earlier, the
assessnents have been around $3 nillion per year, which anmounts
to approximately 1 percent of the prem um "It's expected to
probably | evel out somewhat at that $3 million level," he said.

MR. LOHR pointed out that if the assessnent becones too |arge,
as a percentage of total premum it begins to inpact insurance
decisions by those that are purchasing private insurance in the
mar ket . One percent is probably reaching the flinch point.
Typically, the insurers pass ACH A's assessnent costs to their
menbers. Therefore, everyone subject to the assessnent is part
of a group policy and would share in the cost of ACH A
However, HB 290 attenpts to assess self-insured enployers and
add them to [ACH A s] assessnent base to the extent permtted
under federal |[|aw The Departnment of Law (DOL) has revi ewed
this for the [division], and DO.L doesn't believe that the
enpl oyers can be reached under the ERI SA program The ERI SA

program deals primarily with pensions, as well as enployee
benefits. "To the extent that the federal governnent has
occupied that field, they have, in fact, preenpted state
regul ation of those prograns,” he explained. The [division's]

interpretation, as guided by DOL, is that the federal governnent
has preenpted the opportunity to conpel participation in an
assessnent. Therefore, the legislation would only [be able to]
include state health plans that aren't union health trusts in
t he assessnent base.
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MR. LOHR specified that [HB 290] wouldn't include the state plan
that covers all enployees when unions have not elected to
establish their own union trusts.

CHAIR MJRKOWSKI related her understanding that ASEA [Al aska
State Enployees Association] wouldn't be included [under HB
290] .

M5. CAMPBELL replied yes, and noted that basically the Cenera
Governnment Unit (GEUJ) went to the wunion trust, as well as
several others. Therefore, anyone adm nistered by AETNA [woul d
be included under HB 290].

REPRESENTATI VE ROKEBERG nentioned the possibility of anmending
it.

MR LOHR infornmed the conmittee that [under HB 290] the
assessnment base would increase from 300 mllion to 510 mllion
if the State of Alaska's active and fornmer enployees were
i ncl uded. The state's prem um would anount to approximately 40
percent, $1.2 million, or $45 per enployee per year. Therefore,
those insurance conpanies currently paying assessnents would
have their assessnent reduced from approximately one percent to
six-tenths of a percent of their total health insurance pren um
M. Lohr said that he believes [HB 290] is a sound concept and
worth pursuing, if it can be done on an equitable basis. Being
equitable is the challenge with the ERI SA preenption.

MR LOHR recalled M. Bykerk's nention of an alternative
mechani sm of funding, the stop |oss coverage. He explained that
stop loss insurance is one nmechanism to broaden the base of the
assessnent, bring in nore premum to the policy, and
redistribute the assessnent in a equitable fashion. Ther ef or e,
it is essentially a covered lives formula, which attenpts to
take the nunber of individuals covered by health insurance in
various fornms and elimnate the duplication in that count and
use it as the basis for assessing a premum for CH A He
acknowl edged that any nmethod of assessnment is fairly conplex
[and therefore] there would need to be a requirenent to report
covered |ives. M. Lohr specified the aforenentioned as one
suggested revision to HB 290 if that approach was pursued.

MR. LOHR explained that under a covered lives approach, stop
|l oss insurers would be assessed on the nunber of lives covered
under the underlying self-insured or union trust pl ans.
Therefore, stop loss insurers would be assessed the sanme anount
per covered |ife as other insurers, which is presumably passed
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on to the insured popul ation. This is one nechanism that the
[division] believes to be nore equitable and could result in
| ower premuns for those already forced to pay into the [ACH A
program while reducing the inpact on the insured who aren't
directly participating in the [ACH A] plan. In conclusion, M.
Lohr related his belief that [ACH A] is a ray of light in the
attenpts to increase the availability of health insurance to the
uninsured in Al aska. Any mechanism that can ensure the
continued success of [ACHI A] is well worth exam ning.

Number 0139

REPRESENTATI VE HALCRO recalled that [DO.] has provided [the
division] with an opinion that a certain percentage of the state
enpl oyees can't be reached. He asked if those 8,400 union-
sponsored self-insured plans are the enployees that can't be
reached.

MR LOHR clarified that the opinion says that [the division]
can't reach the enployer. He explained that ERISA is designed
to encourage enployers to provide health benefits and other
i nsurance benefits to enpl oyees. When the national pattern was
reviewed, there was a w de degree of variation in the individual

state insurance that was avail able. Therefore, [the federal
government] decided to do a federal systemthat they hoped woul d
provide incentives to provide the coverage. "So, it is any

enployer that is self-insured, that is that chooses to absorb
the cost of health insurance as part of what they provide as
opposed to hiring an insurance conpany to provide that
coverage,"” he said. If [the business] elects to provide
i nsurance through a private insurer, as the state did before
m d- 1997, then they wouldn't be subject to ERISA and thus would
be subject to the state's jurisdiction.

M5. CAMPBELL pointed out that the State of Alaska plan can be
regul at ed under ERI SA

TAPE 02-8, SIDE A

REPRESENTATI VE ROKEBERG referred to a nmenp from Mke Ford,

Attorney, Legislative Legal Counsel, Legislative Legal and
Research Services, regarding the ER SA preenption and the
attorney general's opinion. He read the followi ng portion of
t he meno:
There has been considerable litigation over the
application [ and] interpretation of t he ERI SA
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preenption revision. Sonme courts have held that even
private self-insured benefit plans are subject to
state laws regulating insurance. Therefore, it is
possible that even private self-insured health care
plans would have to participate in the state health
care plan as contenplated in this draft.

REPRESENTATI VE ROKEBERG returned to the issue of the stop |oss
cover age. He asked, "Couldn't we now, if we could expand this
bill, place it upon the stop loss insurance of sone of these
ot her sel f-insured conpani es?"

MR. LOHR answered that he believes that could be done. In
further response to Representative Rokeberg, M. Lohr said that
he didn't know that covered lives for the prem um would have to
be used. However, he believes there are several [reasons] to
reconmend it as an approach. In regard to the legal battle, M.
Lohr related his understanding that the case has been overturned
by subsequent decisions and thus the Sixth Crcuit Court of
Appeal s has recogni zed that fact. M. Lohr offered to provide
Represent ati ve Rokeberg with the agreenent in witing.

Nunber 0211

REPRESENTATI VE ROKEBERG cl arified that currently the only people
paying for [the ACH A] premium are individuals with small group
policies that aren't wunder ERISA or sonme governnmental self-
i nsured program or a union trust. In Representative Rokeberg's
opinion, 70-75 percent of the people with health insurance in
Al aska don't contribute to the ACHIA program which is the
| ar gest probl em He asked if M. Lohr conceptually agreed with
t hat statenent.

MR. LOHR answered that he agreed with the characterization that
a large percentage of Alaskans aren't covered directly or

indirectly by the assessnent. In ternms of the inpact of that on
the private insurance market, M. Lohr said he Dbelieves
Representati ve Rokeberg [to be correct]. M. Lohr related his

belief that broadening the base of that assessnent would be in
the public interest.

REPRESENTATI VE ROKEBERG remarked that he believes the cost to
the individuals or snmall groups that do go to those could
actually be reduced if this was adopt ed.

MR, LOHR nentioned that he would like to | eave the Departnent of
Adm nistration to testify to the State of Al aska plan. However,
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in general he felt that broadening the assessnent base would
make the ACH A program stronger and reduce the disincentive to
stay covered under private and group health insurance policies.
Nunmber 0366

REPRESENTATI VE HALCRO inquired as to whether the ability for
unions to offer union-sponsored plans was part of a collective
bar gai ni ng agreenent.

MR. LOHR deferred to the Departnent of Adm nistration.

[ HB 290 was hel d]

ADJ OURNVENT

There being no further business before the commttee, the House
Labor and Commerce Standing Conmittee neeting was adjourned at
5:00 p.m

HOUSE L& C COW TTEE -25- January 30, 2002



