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Number 0001

CHAIR LISA MJRKOMSKI called the House Labor and Conmerce
St andi ng Comm ttee neeting to or der at 3:25 p. m
Representatives present at the call to order i ncl uded
Represent ati ves Mirkowski, Crawford, and Hayes. Representatives
Kott, Meyer, and Rokeberg arrived as the neeting was in
pr ogr ess.

HB 106- FI NANCI AL | NSTI TUTI ONS

[ Contai ns di scussion pertaining to SB 66, the conpanion bill in
t he Senate.]

Number 0070

CHAI R MJURKOWBKI announced that the conmttee would take up HOUSE
BILL NO 106, "An Act relating to the authorizations for state
fi nanci al i nstitutions; relating to confidential fi nanci al

records of depositors and custoners of certain financia

institutions; relating to the Al aska Banking Code, Mitua

Savings Bank Act, Alaska Small Loans Act, and Alaska Credit
Union Act; and providing for an effective date."

CHAI R MJURKOWBKI declared a conflict of interest because she is
on the board of directors of a state bank.

Number 0167

TERRY ELDER, Director, Division of Banking, Securities and
Cor porations, Departnment of Community and Econom c Devel opnent
(DCED), said HB 106 and the conpanion bill on the Senate side,
SB 66, are bills relating to the regulation of financial

institutions, nostly state banks. He said nost of the
provisions would affect either state banks or state credit
uni ons. M. Elder gave an overview, generally discussing sone
of the changes in the bill, and then used the bill packet to
hi ghlight sections in the bill. The follow ng discussion
ensued.

MR. ELDER explained that there are a couple of provisions that
af fect national banks and national credit unions, too, but nost
of these provisions deal with the state-chartered institutions.
He explained the reason for the bill. When the G amm Leach-
Bliley Act (G.BA) passed Congress, it renoved the restrictions
on bank affiliations put in place after the Depression, which
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prohi bited banks from affiliating in certain ways with insurance
conpani es and securities firns.

Nunber 0347

MR. ELDER relayed that in [Al aska's] banking code there have
been certain restrictions against insurance activities. There
was a need to |look through [Al aska's] code and renove conflicts
between the affiliations and the kinds of activities allowed
under the banking code and under the federal banking |aws. In
addition, [the division] talked to sone [Al askan] state banks
and credit unions to see if there were changes and probl ens that
could be identified in the I|aw Several suggestions were
received and were included in the bill. Finally, the third
group of changes are ones that the division felt were
appropriate inprovenents to the banking code or to the other
chapters within Title 6.

Number 0420

MR. ELDER gave sone exanpl es. [ Alaska] has a state-chartered
mut ual savi ngs [bank], and currently the chapter in Title 6 that
deals with nutual -savings banks treats the trustees, who are
equivalent to directors of a comercial bank, differently from
the way that directors are treated for commercial banks; there
are different restrictions wth respect to transactions anong
the director, the trustees, and the institution, and wth
respect to [their varying] lending limts. The mutual - savi ngs
bank had asked that [the division] put the trustees on an equa

footing with directors of conmercial banks.

CHAI R MJURKOWSKI asked for background information on why the
trustees woul d not have been treated simlarly to directors.

MR. ELDER said he wasn't sure and deferred the question to Terry
Lut z, Bank Supervi sor.

TERRY LUTZ, Bank Supervisor, Division of Banking, Securities and
Cor porations, Departnment of Community and Econom ¢ Devel opnent
(DCED), replied that he didn't know the history. He said there
was no reference made to the banking code when [Al aska's]
Savi ngs Bank Act was initiated. Later on, reference was put in
to give commercial banks powers in the banking code that didn't
conflict with those of savings banks - so now [the two] are very
[simlar].

Number 0581
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MR. ELDER said he thought it was the "nature of the beast,"
being a nutual versus a stock-type of ownership. It probably
cones from the attitude that the owners are really the
depositors and so forth; if that is the case, it is froma "tine
gone by." It is nore appropriate that protections be put in, if
there are "arns-length" transactions, he said, so there
shouldn't be any problens having dealings with the bank that
differ froma director's having dealings with a comrercial bank

MR. ELDER noted a couple of ideas [the division] had for the
bill. He explained that there are tw kinds of banks,
nationally chartered banks and state-chartered banks. [ The
division] regulates and exam nes state-charted banks; however,
there are sonme sections of the code that relate to national
banks.

Nunber 0724

MR. ELDER said one of the areas that does include national banks
is interstate branching, and there is a provision in the banking
code that requires a national bank coming into Al aska and buyi ng
another bank to get a permt from [the division]. For exanpl e,
Wlls Fargo cane in and acquired National Bank of Al aska (NBA);
both are national banks that the division doesn't regulate or
exam ne, but under [Al aska's] statutory provisions [Wlls Fargo]

had to apply to the division for a permt. He said [the
di vision] doesn't think that nakes much sense. [ The division]
is proposing a change so [a conpany would just have to notify
the division]. He clarified that [the division] is going to

keep the permtting provision for state banks because [the
di vi si on] exam nes them

MR. ELDER explained that if a person were going to put an
automated teller machine (ATM off-prem ses, under current |aw
that [institution] would have to get the approval from the
di vi si on. [ The division] 1is suggesting that this is not
necessary and that all a person has to do is to notify [the
di vi sion], explaining where the banking services are. Again, he
said, it is to reduce unnecessary regul atory burden.

MR. ELDER explained that the current statute lists limtations
on staff in terns of where banking can be done; a change
occurred in 1983 or 1984 saying that [division staff] couldn't

bank at any bank regulated and examned [by the division]; it
also [dictated] where [the division] could issue permts and
certificates of authority. [If enough national banks branch into
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the state and buy enough state banks, he said, and [the
division] issues them permts, that wuld nean that the
division's staff couldn't bank anywhere in Al aska. For this
reason, [the division is] proposing to change it back to what it
was before 1993, prohibiting staff to bank with banks [that the
division] examnes, so the state-chartered institutions are
exam ned. Clearly, there is a conflict of interest, he
remar ked.

Number 0830

MR. ELDER explained that this is not a trivial issue because
under Title 6, if anyone violates that provision of banking,
there is imediate termnation, so [the division] wants to fix
it.

MR. ELDER referred to the G.BA and said there are provisions in
the bill that wll elimnate the restriction on insurance
activities, and allow the affiliations that G.BA [allows].
There are probably only two areas that are npbst controversi al

Section 3, dealing wth privacy, and Section 11, where "we" are
proposing to renove the current 17 percent cap on credit card
interest rates, allowing [conpanies] to [put in place] whatever
is agreed upon between the custonmer and the issuing institution.

Nunber 1022

MR. ELDER said the natural knee-jerk reaction to that is to say
that rates would be allowed to go "sky high,” which is not the
actual inpact; the only inpact of the current cap is to prevent
state-charted banks from getting into that business and offering
that service to custoners.

MR. ELDER referred to Section 2, page 1 [of the bill]. It is a
"wld card section" that allows [the division] to respond to
requests from banks entering into certain activities; under
current law it is required to do that only through regul ation.
[ The division] is proposing to change that to allow the division

to issue orders, so it will be nore responsive to the requesting
or gani zati on. In addition, it is cheaper. To do regul ations,
the division has to publish notices, which can be very
expensi ve. He said [the division] doesn't have provisions in

its budget for nore than just a couple of notices a year, so the
regulation activity has to be grouped together to get the nost
"bang for the buck.” And it would nmake it difficult to keep the
state-charted banks conpetitive with national banks.
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Nunber 1143

CHAI R MURKOWSKI asked if any consumer protection is lost in not
goi ng through the public process.

Nunber 1170

MR. ELDER stated that it is a risk that's run. [ The di vision]

woul d have no objection if the legislature wanted to say that
the orders could be tenporary. He said the major objective is
to make state-chartered institutions conpetitive with nationa

i nstitutions. Usually what [the division] is dealing with is a
state-chartered institution that wants to do sonething, such as
provide a certain service or product that is allowed under the
federal code. It would depend on the institution's rating on a
saf et y- and- soundness scale, he said, and unless it has an inpact
on that, [the division is] going to allow the state-chartered
banks to conpete with the national charters.

Nunber 1280

MR. ELDER referred to Section 3, the privacy provision. He said
there are some anendnents that have been offered by [the
division]. R ght now in the banking code, AS 06.05, there is a
privacy provision at AS 06.05.175 that says that information
shall not be made public except wunder certain circunstances,
such as issuing court orders and so forth, w thout the approva

of one of the itenms on the list, "without the approval of the
cust oner". Getting the custoner to sign sonething approving
that is called "opt in." One of the issues in GBA and the
privacy provisions in various states is that G.BA has provisions
for "opt out" rather than "opt in." Under GLBA the "opt out™
really refers to sharing non-public information, not just public
information |ike nanme, address, and so forth. It allows the

sharing of non-public information wth non-affiliated third
parties, unless the custoner opts out.

Number 1495

MR. ELDER said GL.BA also allows states to adopt nore restrictive
privacy provisions, and if there is a conflict in terms of
whet her sonething applies or not, the Federal Trade Conm ssion
(FTC [rmakes the decision]. Either interested party could bring
it to the FTC, he said. For exanple, right now North Dakota is
asking the FTC for a ruling on whether its privacy provision is
nore protective than GLBA
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CHAI R MURKOWSKI asked for clarification that states can be nore
restrictive but can't be less restrictive [than G.BA].

MR. ELDER answered affirmatively. Wen asked why [North Dakot a]
would have to go before the FTC to nmke sure there is no
conflict between its privacy provisions and the G.BA, M. Elder
responded that his understanding is that [the FTC] also | ooks
for inconsistencies.

Nunmber 1583

CHAI R MJRKOWNSKI asked if [Alaska's privacy provisions] would go
before the FTC if the commttee adopted HB 106.

MR. ELDER said soneone has to bring it to the FTC, however, any
interested party can do that. He said whether information is
shared anong affiliates, how that happens, and whether it is
"opt in" or "opt out" are major issues. He reiterated that G.BA
provi des "opt out." He added that for the past 30 years
[ Al aska' s] | aw has been "opt in."

CHAIR MJURKOABKI said it is "opt in" for state banks, as stated
in Chapter 5 of the banking code. She asked whether noving this
privacy provision from Chapter 5 to Chapter 1 neans that the
"opt in" provision wll be applicable to all financial
i nstitutions.

Number 1601

MR. ELDER responded that nost of what Chair Mrkowski had said
was correct. He said AS 06.05 [the banking code] just says
"banks", not "state banks", so [the division's] view is that the
privacy protection currently applies to both national and state

banks. There are sone provisions in AS 06.05 that deal wth
national banks, he said, and interstate branching 1is one
exanpl e. He said in applying AS 06.01 to financial
i nstitutions, it would apply to the various financial
institutions in Title 6, including credit unions, small |oan

conpani es, prem um finance conpani es, and trust conpani es.

MR. ELDER said [the division] is trying to find a privacy policy
and consistently apply it across various financial institutions
in Title 6. Privacy is nore inportant now that G.BA has passed,
he remarked, allowing the banks to form affiliations wth
security firnms and insurance conpanies.

Nunmber 1688
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MR. ELDER referred to Section 7, which allows state banks to
publish [reports] electronically. He said currently information
has to be published in the newspaper, which is very expensive.

CHAIR MJRKOWSKI referred back to Section 5, which provides a
definition of a state financial institution. She said she
understood through M. Elder's letter that the bill renpbves the
Al aska Commercial Fishing and Agriculture Bank (CFAB) [AS 44.81]
and [Alaska's] Business and Industrial Developnent Conpany
(BIDCO [AS 10.13] from the definition of a state financial

institution. She said last year legislation was adopted that
expanded the authority of CFAB beyond the traditiona
agriculture and fishing loans, and it was [left] "wi de open,"” in
her opi ni on. She had [previously] relied on the audits and

understood that this amendnent would [renove the requirenent]
that subjects [CFAB and BIDCO to a state audit. She asked if
t hat was correct.

Nunber 1777

MR. ELDER replied that this is not the case. He explained that
it was discussed with CFAB, and its title and chapter were
| ooked at; there is already a simlar privacy provision in AS
44, 81. Since [CFAB and BIDCOQ weren't called financial
institutions in Title 6, it has no inpact on the fact that [the
di vi sion] does an audit.

MR. ELDER, in further response, clarified that [BIDCO and CFAB]|
are not in Title 6 now, originally [the division] had proposed
to put themin the definition of a state financial institution
because of the desire to cover them under the privacy provision,
however, they have their own privacy provision in their own
chapter, so [the division] decided to take them out; that is
why, in the letter to [the commttee], CFAB was dropped entirely
and BI DCO was put into the privacy section.

Number 1850

MR. ELDER referred to Section 8 of the bill, which deals wth
enpl oyees. It would Iimt business activities between
[ enpl oyees] and state financial institutions; currently, it is
any institution that [the division] issues a permt or

certificate to. He clarified that "enployee" refers not only to
the examning staff, but also to the director of the division
and the conm ssi oner.
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MR. ELDER, referring to Section 10, said it brings [Al aska's]

credit-lending limts for state institutions in line wth
federal lending limts. Responding to a question about the
reason for including "dairy cattle" in Alaska's statutes, M.
Elder referred to subsection (10), page 8, of the bill; he

remarked that it is there to mrror the federal | aw

MR. ELDER said Section 11 renobves the 17 percent cap on credit
cards issued by state banks. He explained that the cap only
applies to state-chartered institutions, [not] to nationally
[chartered institutions]. And he surm sed that people alnost
conpletely have «credit <cards from national banks. [ These
national conpanies] can inport any rate in any state under
current laws, so [these conpanies] are not restricted by
[ Al aska's] 17 percent cap. All a cap ever really does is nake
it unattractive for anyone to be in that business. He added
that about half the state-chartered institutions currently issue
credit cards.

Nunber 2046

MVR. ELDER explained that there are six state-chartered
institutions in Alaska, including four banks and two credit
uni ons: First Bank, Northrim Bank, Denali State Bank, Munt
McKi nl ey Mutual Savings Bank, North Country Credit Union, and
Credit Union One.

MR. ELDER explained that [the division] tries to not prevent
state-chartered institutions from being able to conpete on a
| evel playing field with their national counterparts. If there
is a cap on these rates, it makes that unattractive; this is why
half the institutions issue credit <cards and half don't.
Furthernore, the ones that do issue them don't "push" them but
probably do it to be a full-service institution or to offer
overdraft protection to a checking account. It is certainly not
a profitable source of business for a state institution.

MR. ELDER expl ained that back in 1996 the legislature |ooked at
the Retail Installnent Sales Act, AS 45.10, which also had caps
on it. The legislature renoved those and replaced the |anguage
with whatever was agreed upon between the custoner and the
institution, he said, which is all that [the division] is asking
for here. He said there could be a 17 percent cap, but that an
institution can't be forced to offer the credit card to its
cust oners. He said it doesn't nmeke any sense to continue to
keep the state-chartered institutions out of that business.
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Nunber 2188

CHAI R MURKOWSKI said she thought there was paranoia that if the
cap were renoved, it would be bad for the consuner. She said
she doesn't see how anything is really being taken "off the
tabl e," because nost people nowadays get credit cards based on
air mles [offered as a bonus].

MR. ELDER responded that "we" don't know how many credit cards
have been issued but do know that there are three [state banks]
that have issued them He said he didn't think it would affect
many people; second, even if the interest-rate cap were renoved,
it is still a conpetitive business. He said this mght increase
conpetition in Al aska because it would open it up to Al askan-
chartered institutions.

CHAI R MURKOWBKI added that the bank she is associated with was
offering credit cards at a lower rate than a person would
probably pay though Bank Anmerica or Bank One; however, it
couldn't attract custonmers because it wasn't providing air
m | es.

MR. ELDER said if [the division] thought there would be a
negative inmpact on consuners, it wouldn't even be proposed.

Nunber 2370

MR. ELDER referred to Section 14 and said this is a GBA
provision that allows the <creation of financial hol di ng
conpanies; this is a new term created with GBA to allow the
various institutions to get into "financial holding conpanies."”
He said this is being added to allow [Alaskan institutions] the
sane thing.

CHAIR MJURKOWBKI, referring to Section 15, said there is new
[l anguage] regarding property that the bank acquires and needs

to get rid of. She said it is prefaced by saying "al
i nvestnents and real and personal property”. She was thrown off
by the addition of "investnments in the property", she renarked,

and asked what purpose this serves.
Nunber 2443
MR. ELDER said the changes were related to reverse nortgages.

MR, LUTZ responded that when reverse nortgages were taken care
of a couple of years ago in Title 45, the banking code wasn't
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addr essed. In order for [Alaska's] banks to be able to take
advantage of that program our statutes would also need to be
changed.

MR. ELDER, referring to Section 16, said it allows state banks
the [opportunity] to invest in subsidiaries |ike national banks
can do. He said Section 20 deals with ATMs, renoving the
requirenent that [the division] approve the ATM [location] by
sinply having the bank give notice [that an ATM is being put
in].

TAPE 01-35, SIDE B
Number 2481

MR. ELDER said various sections from 26 to 38 deal wth
br anchi ng. In his introductory remarks, he had explained that
national banks have to get a permt to branch into the state
[ The division] is not changing the branching provisions, he

sai d. For exanple, there is a prohibition against branching
into the state with a newly fornmed bank, which has to be done by
buyi ng an existing bank. [ The division] is proposing to limt

its involvenment in permtting to state banks.
Nunber 2437

CHAI R MJRKOWBKI referred to coments on Sections 34 to 38. The
old law provided that an interstate national bank is subject to
all of Title 6, she said, and then within Section 34 through 38
there is sonme clarification of what reporting requirenents the
interstate national bank is subject to. The statute is changing
from saying that an interstate national bank is subject to all
of this in Title 6 to a "laundry list." She asked if there is
anything that [interstate national banks] are no |onger subject
to as a consequence of this.

MR. ELDER replied in the negative. He said many of these are
smal | anmendnents, for exanple, just sticking in the word "state
bank” and so forth to clarify what is being talked about in
t hose sections. The interstate national banks in the past
required a permt, so this nakes a clear distinction between the
interstate national banks and interstate state banks.

Number 2363

MR. ELDER expl ained that Section 46 is the mutual savings bank
section that allows "arms-length" dealing between a nutual
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savings bank and its trustees. And Section 47 allows the
trustees to borrow on the sanme basis as a bank director.
Section 48, he explained, clarifies that the Small Loans Act
applies even if one is exenpt from |icensing. He pointed out
that banks are currently exenpt from |icensing under the Snall
Loans Act, and sone state banks have been used as a way to get
around the restrictions; therefore, the bill is making it clear
that one can't do that.

Nunber 2293

MR. ELDER, referring to Sections 49 and 50, said these are
changes dealing with credit unions, basically to bring themon a
par with federal credit unions. Sections 52 and 53 also deal
wWith credit unions, giving them authority to issue credit cards
and giving them the sane authority for ATMs that banks have.
These provisions allow the credit wunions to conpete nore
effectively with banking institutions.

CHAI R MURKOWSKI said regarding the [ATM for credit unions in
the proposed anendnents, [the division] has inserted |anguage
that would nmake [ATMs] available for depositors of depository
i nstitutions. She asked if this section needed to conform to
that for banks.

MR. ELDER replied, "Mybe,” noting that [credit wunions] are
depository institutions. He noted that it needed to be done in
the Credit Union Act, too, and he thanked Chair Murkowski for
noticing it. Wen [the division] met wth nenbers of the
banki ng industry, he said, they wanted [the division] to nake it
clear that ATMs were to be wused by depositors of these
institutions, even though in current law it just says "to be
used by the institution". He said it [having it] put in the
Credit Union Act is an inprovenent.

Number 2203

CHAIR MJURKOWEKI asked what the effect of repealing the
i ndi vidual statutes from Section 54 woul d be.

MR. ELDER replied that nost of the repeals in AS 06.05.175 - the
privacy provision - are being replaced. However, [the one in
Section 54] should be elimnated. He explained that AS
06. 05. 005(4) survived from an ol der draft. He pointed out that
in AS [06.05.005], there are an (a)(4) and a (b)(4), but there
is no "(4)"; [the division] doesn't want to delete either [of
them now, so it should be elin nated.
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MR, LUTZ continued with Section 54, page 25. He said AS
06. 05. 272(d) addresses investnents for banks and prohibitions
agai nst insurance power. In addition, AS 06.05.990(18) is a new
definition of financi al institutions. Furt her nore, AS
06.20.330(a) is the old exenption contained in the Small Loans
Act, stating that the chapter doesn't apply to a person doing
busi ness under and as permtted by any law of the state or [or
of the United States relating to banks, savings banks, trust
conpani es, building and loan or credit unions]. The new section
exenpts banks from the departnent's licensing;, otherw se, there
woul d be a conflict.

Number 2055

MR. ELDER explained his letter of March 16, 2001 [in packets],
in which the division provided a nunber of proposed anmendnents
initiated from the hearings in the [Senate on SB 66] and from
di scussions with the industry and CFAB. [ The letter noted that
it was to replace the letter of March 5, 2001.]

Nunmber 1976

MR. ELDER expl ai ned the first anendnment proposed in the letter
whi ch read:

1. (Section 3, page 2, lines 10-12) Replace |anguage
in lines 10-12 of the new section AS 06.01.028(a) with
the foll owi ng | anguage:

The records of financial institutions pertaining to
their depositors and custoners are confidential and
may not be di scl osed except when...

This anmendnent replaces the sentence in the proposed
AS 06.01.028 with essentially simlar |anguage in the
current privacy provision at AS 06.05.175. The main
area of concern expressed by industry was to meke it
clear that these records are records of the financial
institution. W agree wth that position. Thi s
anendnent will make that clear.

MR. ELDER explained that this is the new privacy provision, and
the current proposal is to nove banking code AS 06.05.175 to AS
06.01.028. The intention was to keep it very simlar; however,
in rewrding it and talking with the industry, "they" are
concerned about the current wording, "The financial records of
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depositors and custoners of fi nanci al institutions are
confidential". Al aska Statute 06.05.175 talks about bank
records, he added, and "they" were concerned that rewording this
changes the legal status of the information, from records that
belong to the institution, to records that belong to the
custoners and depositors. VWhat [the division is] proposing is
to nodestly change the current |anguage, from "bank records"” to
"financial institutions”, so it clearly reads, "the records of
financial institutions pertaining to the depositors”.

Number 1900

REPRESENTATI VE ROKEBERG referred to three pages of proposed
amendnents from the Al aska Bankers Association. He asked if
[the association nenbers] are aware of this letter [from the
di vi sion] and whether there is comunicati on between them

CHAIR MJURKOWSKI stated that Ms. Bell, Gerry Waver, and David
Lohr had all spoken from the Al aska Bankers Association. She
asked if she was correct in surmsing that nost of the
[division's proposed anendnments] had resulted from conversations
bet ween the Al aska Bankers Association and the division.

Number 1833

MR. ELDER replied affirmatively. He said these proposed
anendnents resulted from an early discussion with [the Al aska
Bankers Association]; they would prefer a different privacy
provision, and if passed, the |anguage doesn't necessarily need
to be changed in [the division's] privacy provision; however, if
[the | egislature] doesn't replace it, then both the association
and [the division] agree with this |anguage change.

Nunber 1745

MR. ELDER drew attention to the second amendnent in the letter
whi ch read:

2. (Section 3, page 3, lines 3-7) Replace the sentence
begi nning “However, notification.” with the follow ng
sent ence:

However, notification ei t her bef ore or after

di scl osure may not be nmade if disclosure is nade under
a process included (a)(1) of this section and the
docunent requiring disclosure on its face requires the
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financial institution not to notify the depositor or
cust oner.

This amendnent covers nore accurately the processes
provided for in (a)(l) of the section, and also
clarifies that the financial institution shall not
notify the customer if the order, subpoena, or simlar
docunent states on its face that the custonmer is not
to be notified.

MR. ELDER explained that the second anendnent replaces the
foll ow ng | anguage fromthe original bill:

However, notification ei t her before or after
di scl osure may not be made if disclosure is made under
a subpoena, subpoena duces tecum search warrant
i ssued by a court, or under a court order or subpoena
issued at the request of a grand jury, if the docunent
requiring disclosure by one of [these] processes on
its face requires confidentiality.

VR. ELDER di scussed how the nmeani ng of t he wor d
"confidentiality" is confusing. "We" are really tal king about
not telling the "target"” of the investigation. [ The division]
thought it would clarify this by just referring to (a)(1),
because all of those processes are in that part of the bill

Nunmber 1695

CHAI R MJURKOWBKI pointed out that the search warrant is not in
(a)(1) of the bill

MR. ELDER said he thought the search warrant was under a court

or der. He said a search warrant is another process under the
supervision of a court, which is why [the division] thought it
wasn't necessary. Everything in that "laundry list" is a

process described in (a)(l1), which is why the new wordi ng would
be "notification either before or after disclosure may not be
made if disclosure is made under a process included in (a)(1l) of

this section". He said the docunment requiring disclosure "on
its face" requires the financial institution not to notify the
depositor or custoner. The provision is there because if a

crimnal-investigating agency is investigating a schene on
securities or noney |aundering, one doesn't necessarily want to
alert the target and have that noney di sappear.
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MR. ELDER drew attention to the third proposed anendnent in the
| etter, which read:

3. (Section 3, page 3, lines 8-11) Replace (c) wth
new | anguage as foll ows:

(c) Wien disclosure of financial institution records
is conpelled wunder (a)(l) of this section, the
docunent shall provide for the reinbursenent of the
financi al institution for the reasonable costs
incurred in conplying wiwth the order.

Thi s anmendnent provi des for r ei mbur senent of
reasonabl e costs for conpliance wth any process under
(a)(1), whereas the current |anguage only references
court actions.

Nunber 1591

MR. ELDER said if a subpoena is received from an adm nistrative
agency, obviously there should be reinbursenent. He expl ai ned
that if [the division] seeks the court order, it would be up to
"us" to reinburse [the financial institution].

Nunmber 1526

VI NCE USERA, Securities Supervisor, Division of Banki ng,
Securities and Corporations, Department of Community and
Econom ¢ Devel opnent (DCED), replied to a question about whether
a rule change would be required. He said he went over this
section with one of the attorneys from the Departnent of Law,
and it was concluded that there is no conflict with any of those
provi si ons. He explained that Gvil Rule 45 doesn't address
rei nbursenent at all; it sinply talks about the circunstances
under which a subpoena can be issued.

CHAIR MJRKOWSBKI  suggested that if it doesn't provide for
rei nbursenent, and yet [the bill] is saying that the docunent
shall provide for the reinbursenent of the financial institution
for the reasonable cost incurred, the rule is being added to.

MR. USERA said it doesn't add to the rule. There is no
prohibition in Rule 45 against reinbursenent of costs. The
costs are provided for under the adm nistrative rules and one
ot her, but those are costs associated with trials and hearings.
He said there is nothing in there that prohibits costs being
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afforded to an institution; it just adds a [twst] that affects
t hose processes that [DCED] handl es.

Nunber 1403

MR. ELDER drew attention to the fourth proposed anendnent in the
|l etter, which read:

4. (Section 3, page 3, lines 12-15) Replace the first
sentence in the new section AS 06.01.028(d) beginning
on line 12 with the foll ow ng sentence:

A financial institution or any other person is liable
to their depositor or custonmer for intentional
violations of this section in an anount equal to
act ual damages caused by the disclosure of the
confidential records of the financial institution
pertaining to their depositor or custoner.

This amendnent renoves the $1,000 minimum liability

and leaves it set at actual damages. W agreed with
menbers of the banking industry that the m ninum coul d
make financi al institutions subject to frivolous
cl ai nms.

MR. ELDER conmmented that there is agreenent that the rule
changes weren't necessary. He explained that this adds
liability to the banks if they disclose non-public information

contrary to the law. He said in the current provision it states
"the greater of $1,000 or actual danages". Industry people felt
that putting a floor of $1,000 neant that they would get a |ot
of "nui sance-type" conplaints with everybody asking for $1, 000,
and it would be cheaper to "cave in" rather than to litigate for
$1, 000. He said saying "actual danmges"” requires the person to
show damage, and it would have to be substantial enough for him
or her to seek litigation.

MR. ELDER referred to the fifth proposed anmendnent in the
|l etter, which read:

5. (Section 3, page 3, line 18) Insert new
subsections, AS 06.01.028(e) and (f):

(e) Nothing in (a)-(d) of this section prohibits a
financial institution fromdisclosing information to a
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person necessary to provide the essential services of
the financial institution to a depositor or customer
if the person receiving the information has a witten
agreenent with the financial institution to be bound
by the requirenents of (a)-(d) of this section.

(f) This section applies to a financial institution
subject to the regulation of the departnent under this
title and to entities organized under AS 10.13 (Al aska
Bl DCO Act) .

Proposed (e) is based on our discussion with nenbers
of the banking industry, and allows institutions to
share information necessary to provide services such
as printing nonthly statenents. Proposed (f) is based
on our discussions with staff at the Al aska Conmerci al
Fishing and Agriculture Bank (CFAB). Since CFAB
currently has a simlar privacy provision in its
statute, we agreed that reference to CFAB should be
removed from this bill. Thi s anmendnent al so extends
the privacy provision of AS 06.01.028 to Alaska s
Bl DCOs (Business and Industrial Devel opnent Conpani es)
that currently have no such provision in statute (AS
10.13), but we have no reason to subject BIDCOs to
other provisions of Title 6. This anendnent will
limt the application of Title 6 regarding BIDCGs to
the privacy provision only.

MR. ELDER explained that this would provide Al askans with a
private right of action against the institution that disclosed
non-public information illegally. An  institution m ght
outsource its statement printing, for exanple, which would be
disclosing a certain anobunt of information to a third party. He
said "we" don't intend to prohibit that activity, so this
section makes it clear that the financial institutions can share
information, and doesn't distinguish between an affiliated or
non-affiliated person who provides the essential services of
that financial institution. Al [the financial institution] has
to do is have a contractual relationship that binds that party
to non-discl osure al so.

Nunber 1266

MR. ELDER said the only reason the Alaska BIDCO was included
under the definition of a state financial institution 1in
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subsection (f) was so it would be included in the privacy
provision. It was nore efficient to put [BIDCO in a subsection
within the privacy section and take it out of the definition of
state financial institutions.

Number 1189
MR. ELDER referred to the sixth proposed anendnent, which read:

6. Amend AS 06.01.040 by inserting a new section (at

page 3, line 18, and renunber subsequent sections) to
read:

Sec. 06.01.040. Exam nation policy. It shall be the
policy of the departnent to conduct, whenever

reasonably possible, joint examnations wth the
Federal Deposit Insurance Corporation or wth the
Nat i onal Credit Uni on Adm ni stration of t hose
institutions subject to this title whose accounts are
i nsured through [ THAT CORPORATI ON] t hese agenci es.

This anmendnent adds reference to the National Cedit
Union Adm nistration (NCUA) to the departnent’s
exam nation policy, and reflects current practice of
t he departnent.

MR. ELDER explained that currently in AS 06.01.040 there is a
policy that says the "departnent [is] to conduct |joint
exam nations with the FDI C'. There is no reason the Nationa
Credit Union Adm nistration (NCUA) shouldn't al so be included.

MR LUTZ, responding to a question about [the frequency] of
exam nation, explained that [these institutions] are [exam ned]
annual | y.

MR. ELDER pointed out that [these institutions] are [exam ned]
nore often than banks. It is [common] practice to coordinate
exam nations with both the FDI C and t he NCUA, he remarked.

Nunber 1112

REPRESENTATI VE ROKEBERG asked if this is done annually now or if
a fiscal note is needed [to pay for this].

MR. ELDER replied that this is done anyway.

MR. ELDER went on to the seventh proposed anmendnent, which read:
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7. (Section 5, page 3, lines 25-27) Amend the new
paragraph to read:

(4) "state financial institution”™ neans a financial
institution that is organized under this title, or
that is subject to exam nation by the departnent under
this title.

Thi s anendnent renoves reference to entities organized
under AS 10.13 (Al aska BIDCO Act) and AS 44.81 (CFAB).
The privacy provision was discussed above, other
provisions of Title 6 are not relevant to a BIDCO or
CFAB, and so it is appropriate to delete reference to
AS 10.13 and 44.81 from the definition of "state
financial institution.”

MR. ELDER added that it changes the definition of a state
financial institution by renoving Bl DCO and CFAB.

MR. ELDER referred to the eighth proposed anmendnent, which read:

8. (Section 20, page 11, lines 16-20) Replace the
sentence starting on line 16 wth the followng
sent ence:

An automated teller machine operated off bank prem ses
shall be nade available on a nondiscrimnatory basis
for use by depositors of other depository institutions
[ BANKS] authorized to do business in the state [AND
THEIR CUSTOMERS], wupon the agreenent of the other
depository institutions [BANKS] to pay a fair and
equi tabl e amount for the use of the nachine.

MR. ELDER explained that the sentence that starts wth "An
automated teller nachine" is being replaced by adding "for use
by depositors of". The current |anguage in statute says an
automated teller machine operating from a prem se shall be nade
avai lable on a nondiscrimnatory basis for use by other banks.
Ther ef or e, [ "banks"] IS bei ng changed to "depository
institutions". He answered affirmatively when asked if this
woul d be [changed] for credit unions as well.

Number 1011

MR. ELDER drew attention to the ninth and tenth proposed
anendnents, which read:
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9. (Section 44, page 18, Ilines 29-31) Replace
| anguage with the foll ow ng:

(24) "state financial institution”™ means a financial
institution that is organized under this title, or
that is subject to exam nation by the departnent under

this title.

This anendnent keeps the definition of “state
financial institution” in AS 06.05 consistent with the
definition in AS 06.01. For the sane reasons

descri bed earlier, this anendnent renoves reference to
AS 10. 13 and 44. 81.

In addition to the above requested anendnents to HB
106, we have reviewed the request for anendnents
outlined in a letter from Ms. Leslie Ellis, President
of Credit Union 1, dated February 16, 2001, addressed
to Senator Randy Phillips, (copy attached) and have no

pr obl em wth her request concer ni ng AS
06.45.060(5)(A)(iv) to achieve parity with federally
chartered credit unions. In addition, although her

| etter does not nmention the follow ng paragraph, it,
too, should be anmended to be consistent with the
change in (iv).

These could be acconplished by amending Section 50 to
include the following changes in addition to those
indicated in the bill

10. (Section 50, pages 21-22, lines 31-8) Amend (iv)
and (v) as follows:

(1v) a loan or aggregate of loans to a director or
menber of the supervisory or credit commttee of the
credit union naking the |oan which exceeds [$5, 000]
$20, 000 plus pledged shares shall be approved by the
board of directors;

(v) | oans to other nmenbers for which directors or
menbers of the supervisory or credit conmttee act as
guarantor or endorser shall be approved by the board
of directors when the |oans standing alone or when
added to an outstanding |oan or |oans of the guarantor
or endorser exceed [$5,000] $20, 000;
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MR. ELDER referred to the ninth proposed anendnent and stated
that it takes the definition of a state financial institution
from AS 06.05 and nakes it consistent with the previous state
financial institution definition fromAS 06.01

MR. ELDER explained that the tenth proposed anendnent is a
request from Credit Union One, which sent in a letter of support
for the bill with a couple of requests. One request was for the
GBA's "opt out" approach to privacy, which [the division]
didn't agree with; the other request which [the division] agreed
with, referred to Section 50, pages 21-22, starting with line 31
of the bill. There are two tines when the nunber $5, 000
appears, he said, and this amendnent would change both of those
to $20, 000. The current federal limt is $20,000, he pointed
out, rather than $5, 000.

Number 0890

REPRESENTATI VE HAYES asked why [Alaska's] privacy criteria are
so strict when conpared to the Lower 48's.

MR. ELDER clarified that for the last 30 years [Al aska] has had
"opt in." It is [the division' s] wunderstanding from the
Associ ation of Bank Regulators, Conference of State Bank
Supervisors (CSBS), that there are about six states that have
fairly restrictive privacy provisions. He said "folks" [in
Al aska] like privacy, plus there is a constitutional provision
for privacy probably not present in other states.

Number 0723

LI SA BELL, Senior Vice President and Chief Executive Oficer,
Al aska Pacific Bank (a small community bank based in Juneau with
offices around Southeast Alaska) testified on behalf of the

Al aska Banker s Associ ati on, representing ni ne financi al
institutions around the state, both state-chartered and
federally chartered institutions. She said this bill crosses
the 1line between state-chartered and federally chartered

institutions.

M5. BELL said the [Alaska Bankers Association] generally
supports this bill, which has a lot of cleanup |anguage; the
intent to bring the old banking code into a nore nodern |ight
and make it nore parallel with the G.BA is "excellent,” allow ng
financial institutions to conpete with other types of financial
internmediaries now in the marketplace. Br oker ages, 1nsurance
conpani es, and so forth have broader powers than [banks] and in
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many cases have been able to offer products simlar to "ours"
while "we" haven't been able to offer products simlar to
theirs. She remarked that it hasn't felt like a level playing
field.

M5. BELL commented that G.BA breaks down barriers and provides
free comrerce with better choices for consuners.

Number 0606

V. BELL explained that GBA was "sweeping financial
noderni zation," and Title 5, the privacy provision, is one
inportant piece that is supposed to create sonme parity anong
financial institutions across the country, allow ng banks and
ot her financi al institutions to have the sanme rights of
information sharing, regardless of whether they are state-
chartered or federally chartered. One inportant focus is on

allowing nore parity anong states so banking institutions wth
banks in nore than one state can apply the sanme rules, provide
custoners with the same disclosures, and have the sanme products
and services wthout a | ot of confusion.

Nunber 0477

MS. BELL noted that GLBA only governs the sharing of non-public
financial information, information sharing anong third parties,
non-affiliated conpanies are what GLBA | egislates, she
expl ai ned. Information sharing of the sanme type anong
affiliated conpanies or conpanies within the same parent conpany
has been governed by the Fair Credit Reporting Act (FCRA) since
the 1970s and is governed under current federal |egislation.

M5. BELL explained that G.BA sets affiliates aside and just
tal ks about non-affiliated third parties. Once on the topic,
there is a differential between those non-affiliated third
parties necessary to conplete the transaction for the custoner
that would include title and check-printing conpanies, and even
a marketing company that allows nmarketing of financial products
to custonmers. This would fall within the exceptions to G.BA and
woul d be considered a normal part of the traditional banking
servi ces.

Nunber 0352
M5. BELL explained that G.BA also addresses the "not-quite-as

traditional, non-affiliated third parties"; it sets forth a
conprehensive set of conditions and protections for customer
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privacy dealing with non-affiliated third parties. |In February,
the FDIC issued a handbook to all state-chartered and federally
chartered banks, which talks about GBA Title 5 privacy -
explaining what it neans in plain |anguage and how to conply.
She said "we" are required to provide disclosures to al
custoners beginning July 1. Wen a person wal ks through the
door of a bank for the first time as a new custoner, he or she
will receive a privacy disclosure from that bank telling what
its privacy and information-sharing practices are. | f [ banks]
share information beyond the exceptions in GBA they are
required to give custoners an opportunity to "opt out"™ the first
time they wal k through the door.

Number 0166

M5. BELL said after that, [the opportunity would be provided]
annual | y. And anytine a bank changes its practice, it has to
send out a new set of disclosures to custoners; this, she said,
al l ows custoners to conpare policies between banks.

Nunber 0144

M5. BELL said a person could tell how conmplex a banking
institution is by its disclosure [statenent], also known as the
"opt out” provision.

M5. BELL stated that the FCRA governs the sharing of information
anong affiliates. She said the FCRA also has "opt out”
provisions that were built in so custoners have the opportunity
to prevent affiliates from sharing information anong thensel ves.
Cenerally, that type of information mght be credit information
shared to cross-market products in the same famly of conpanies;
however, a person still has the opportunity to opt out.

Nunmber 0078

M5. BELL pointed out that it appears that the existing and
proposed statutes may be in conflict with the FCRA if sharing
information with affiliates is not allowed under state |aw, and
added that the FCRA forbids state preenption of that portion
until 2004. She said it needs to be closely |ooked at with the
Division of Banking to understand whether it would be
meani ngf ul .

TAPE 01-36, SIDE A
Nunmber 0049
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M5. BELL said the Alaska Bankers Association and its various
menbers, along with M. Elder and M. Lutz, have an ongoing,
open di al og. She said "we" also net with Jeff Bush, Deputy
Comm ssi oner, Departnment of Community and Econom c¢ Devel opnent
( DCED) . She said she thought there was an "open door" for
working wwth them  She expressed the hope of finding the holes
where inproper information may | eak out and pluggi ng them

MS. BELL referred to the anmendnents submtted by the Al aska
Bankers Association that were included in the commttee packet.
The first amendnment would conpletely replace Section 3, rather
than doing it piece by piece. It read:

1. Delete p.2, line 10 through p.3, line 17, and
replace that naterial with

Sec. 06. 01. 028. Deposi t or and custoner
records confidential. (a) The records of a financial
institution pertaining to its depositors and custoners
and the information contained in such records are
confidential. Such records and information may not be
disclosed by the financial institution to another
person or a governnent except when, and only to the
extent that, the disclosure is

(1) authorized in witing by the
depositor or customner;

(2) required by federal or state
statute or regulation or by a subpoena, search warrant
or other order directed to the financial institution
issued by a court or admnistrative agency having
jurisdiction of the financial institution;
or

(3) made in conpliance wth sections
501-509 of P.L. 106-102 (15 U S.C. (Sections) 6801-
6809) and regul ati ons pronul gat ed thereunder.

(b) A financial institution is authorized, but is
not required, to conply wth a subpoena, search
war r ant or other order issued by a court or
adm nistrative agency of this state that does not
provide for the reinbursement of the financial
institution's reasonable cost of conplying with the
or der.

(c) Wen disclosure is required or permtted
under (a)(2), (a)(3), or (b) of this section by a
subpoena, search warrant or other order of a court or
adm ni strative agency, the financial institution shall
mail a copy of the order to the depositor or custoner
within three business days after its receipt of the
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order unless the order is, or is acconpanied by, a
court order that expressly directs the financial
institution not to notify or inform the depositor or
cust omer.

(d) In this section, "governnent" neans the
United States; a state, comonwealth, district or
territory of the United States; a nunicipality or
other political subdivision of a state, comobnwealth
district or territory of the United States; a foreign
state; or a departnent, agency, instrunmentality,
of ficer, enployee or agent of any of the foregoing.

M5. BELL explained that the real "nmeat" of this anmendnent is a
direct reference back to G.BA for what information can be

shared, and whether it is "opt in" or "opt out." There are
other pieces in the anmendnent that are slightly different from
what the Division of Banking proposed. She said "we" can work

out those differences and conme to an agreenment on the | anguage.
Nunmber 0172

MS. BELL referred to nunber 1, subsection (a). [ See inserted
Al aska Bankers Association first proposed anendnent above].
"We" wanted to ensure that the custoner records are actually the
property of the financial institution, she said, to alleviate
any type of legal battle in the future if sonmeone decides
otherwi se. She remarked that "our" |anguage may differ slightly
but the intent is the sane.

M5. BELL referred back to the discussion about when a financial
institution provides information under a subpoena, court order
or search warrant. It doesn't sound as if it is a big deal, but
it can be, she explained, both the reinbursenent part and
providing clarity about when the custoner needs to be notified.
She said that is why there is new |anguage proposed from both
t he Al aska Bankers Association and the division.

Number 0290

CHAIR  MJURKOWEKI asked about the reinbursenent conponent,
referring to the Al aska Bankers Association's proposed anmendnent
nunber 1, subsection (b) [from above insert]. She said she
would think that not conplying with a subpoena [would be
possi ble] for other legitimte |egal grounds, but not because of
a rei nbursenent issue.

Number 0399
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M5. BELL replied that her financial institution was recently
served with a search warrant, and a huge volunme of information
was being requested; it would cost the institution over $10, 000
to get all of that information. "W" are a little bank, and
this is just one search warrant. The search warrant itself
didn't say anything about reinbursenent, nor did it say whether
the custonmer could be told, so it crossed over into both of
t hose i ssues.

M5. BELL stated that "we" think it is entirely fair and within
the law to require reinbursement, and yet a |aw enforcenent
agency could say, "W are not required to reinburse you for that
$10, 000. "

Nunmber 0477

M5. BELL, referring to the custoner disclosure, said [financial
institutions] have an obligation to let custoners know when
soneone is seeking their private informtion. She said this is
definitely a privacy issue. In the case of that search warrant
served, it didn't say anything about disclosure. So the |aw
enforcenent agent was notified that unless sonmething is provided
that says that "we" can't, "we" are going to tell our custoner
because that is our duty under the |aw She said "we" forced
them to go back to the judge and get an order that requires
silence for a couple of nonths. The position of the state |aw
enforcenment agency, in looking at Crimnal Rule 37, was that
search warrants could be sealed for up to four years.

Number 0549

M5. BELL explained that there is no reference to this in state
statute. So how would a person know to go to Crimnal Rule 37
she asked, when a person is just trying to conply with a request
for information?

MS. BELL, referring to the Al aska Bankers Associ ation's proposed
anendnent, stated that from nunber 1, subsection (d) and beyond,
it provides definitions for terns used within the statute, which
are details that can be worked on with the division. The second
and third anendnents read:

2. Delete p.3, lines 18-28 and replace that materi al
with
*Sec. 4. AS 06.01.050 is anended to read:
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Sec. 06.01.050. Definitions. In this title
[ CHAPTER], unl ess the context otherw se requires,

(1) "conm ssioner” means the comm ssioner of
community and econom c devel opnent;
(2) "departnent” means t he Depart ment of

Communi ty and Econom ¢ Devel opnent;

(3) "financial institution™ nmeans a person [AN
| NSTI TUTI ON] subj ect to the regulation of t he
departnment under this title;

(4) "person" neans an individual, a corporation
a general, limted or limted liability conpany, or
any other association or organization accorded status
or capacity by law, and

(5) "state financial institution” neans a
financial institution that is organized under this
title, AS 10.13, or AS 44.81.

3. At page 25, add a new section to read as foll ows

*Sec. 59. COURT RULE CHANGES. To the extent that
it requires court orders conpelling disclosure to
provide for reinbursenent of a financial institution's
cost of conpliance, AS 06.01.028(b) has the effect of
anendi ng Rul e[ s] 45 of the Alaska Rules
of Cvil Procedure, Rule[s] of the Al aska
Rul es of Crimnal Procedure, and Rul e[s] ,
Al aska Rul es of Admi nistrative Procedure.

Number 0641

MS. BELL said the current state law is an "opt in" situation and
requires that before custoner information can be released,
unl ess sonet hing has al ready been signed by the custonmer or the
institution is conpelled to conply because of a court order and
so forth, one has to go out and seek an affirmative response
from the custonmer before that can be shared; however, when
talking on a larger-scale-type of product offering or marketing
opportunity, it is a nmch nore conplex issue. In this
situation, "opt in" becones cunbersone, expensive, and not
necessarily to the custoner's advantage; this, she said, "we
consider a big issue.

M5. BELL enphasized that protecting custoner privacy is a big
deal and that integrity and reputation are at stake if
[custoner] privacy isn't protected, so "we" are not at odds with
the Division of Banking or the Ofice of the Governor about
where "we" want to be. "W" want to nake sure that everyone is
educated on the existing privacy provisions under federal |aw so
sonething isn't created that is already there, and so we are not
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unduly restricted from participating in the new era of
"enlightennent” in the financial services industry.

Nunber 0741

M5. BELL explained that the best-case scenario would be to nake
a direct referral in Section 3 back to GBA, so that if one is
in conpliance with the GLBA privacy provisions, then one is in
conpliance with state |aw That would be the easiest cleanest
way to do it, she said; however, "we" are also wlling to work
with other parties on trouble spots, for specific issues where
maybe Al aska is different and "we" want to reserve the right to
specifically restrict sonething. We" would like to be like
every other bank in the nation and be subject to G.BA, she told
menbers, which is already quite conplicated to conply with. And

we" need to know what our marching orders are so we can conply
with them by July 1 [2001]; "we" feel that the current state
statute would i npose  sonet hi ng contrary and far nor e
restrictive. At this point, she said, the puzzle pieces don't

fit together.
Number 0846

REPRESENTATI VE HAYES asked what the downside is to having a nore
restrictive policy than the federal |aw.

M5. BELL replied that although the privacy provisions my have
been on the books for 30 years, not all banks in the state have
been subject to them As a federally chartered institution,
[ Alaska Pacific Bank] was never notified that it was governed by
Section 6 of the banking code, and was under the inpression that
only state-chartered, state-exam ned banks were subject to the

existing law. "W" have conplied with the intent of the Al aska
statute; however, "we" have never considered all banks legally
subject to it. It is old and outdated and doesn't allow

affiliates within the sane famly of conpanies to share
i nformation.

Number 0979

M5. BELL stated that the hope is that this doesn't have to be
revisited every vyear to keep nmaking changes to it. She
explained that their vision is to offer a broader array of
financial services, a broader m x of things that are all part of
t he package that consuners are | ooking for.
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M5. BELL said the "opt out" provision provides the customer an
opportunity to have something already in their hands, such as a
new privacy notice that gives them a vehicle "right then and
there" to choose. It places the control for the release of
information in the hands of the custoner.

Nunber 1057

REPRESENTATI VE HAYES asked whether [a financial institution]
could give the policy to the custoner when he or she walks into
t he bank, and the person coul d nmake the decision right there.

MS5. BELL responded that it would have to be studied to see if
that would work, but she nentioned that one problem is that
there are actually "road maps" for these disclosures and
noti ces. Dependi ng on how conplex a financial institution is,
she said, there is kind of an A, B, and C. The wording is set
up to be "opt out" and would take sone reengineering to turn
those into "opt in" instead. She deferred the question to sone
of her coll eagues.

REPRESENTATI VE CRAWFCRD asked what type of information would be
shared with an affiliate, or non-affiliated entity.

M5S. BELL explained that the type of information normally shared
with affiliates is credit experience: how a person had paid on
a nortgage |loan, and how that relates to how well he or she
woul d nmake this type of paynment. Credit application information
can be shared anong affiliates under the FCRA, and there is
personal information on the credit application; however, account
nunbers can't be shared. Denographic information mght be
shared, allowing an affiliate to mke a determnation as to
whet her a product or service would be sonething that a person
woul d want to have.

Nunmber 1206

REPRESENTATI VE CRAWFORD sai d t he cust omer makes t he
determ nation to "opt out” for the first tine while in the bank,
and the next year receives this "thing" in the mil to "opt
out"; he remarked that [the financial institution] is counting
on a person not sending that in. He then asked if postage woul d
be provided or if the individual would have to pay to send it
back i n.

M5. BELL said she couldn't answer that because she hasn't seen
it addressed in |aw, however, she surm sed that [whether or not
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to provide postage] would be left to the individual institution.
She said she believes there is a 30-day w ndow after the notice
has been provided to a custoner before that information can be

shar ed. Ms. Bell pointed out, "The instances within Al aska of
sharing information outside of affiliates, outside of the nornal
third parties, who are exceptions under the law, is not ... a

great anount.”
Nunber 1350

M5. BELL surmised that banks don't want to be prevented from
doi ng what other banks across the country can do; if [banks]
have an opportunity to jointly market sonmething or create a new
product, they want to nake sure it can be done wthout a
significant anpbunt of red tape and expense, and be able to
present that to the broadest nunber of people across the state.

DAVI D LAWER, Al aska Bankers Association; First National Bank,
via teleconference, said he is famliar wth the privacy
| egislation as well as the current federal legislation still "in
t he making." He said the custonmer under federal law is given
the opportunity to "opt out”™ at the tine a transaction is
initiated, and also annually. The bank nust give the custoner
reasonabl e nmeans of exercising that option, which includes the
opportunity to make a phone call or [send an] e-mail.

Nunber 1515
MR. LAWER, swi tching gears, explained that when a court order is

received or a subpoena [issued], that person is given the
opportunity to object, and could object on the grounds that it

is "unduly burdensone”; limts can be set on either the tine or
the noney expended. He said he hasn't encountered a |awyer
issuing a subpoena who has |litigated the 1issue in court;

however, it would be helpful to [clarify what] the circunstances
are [through this legislation].

MR. LAWER responding to the question of what the purpose of the
l egislation is, said over the last 30 years it has been used as
a shield by banks, and otherw se ignored. In its current form
it is very (indisc.), not certain to whom it applies, and
doesn't answer nany of the questions posed on a quarterly basis;
for exanple, one thing routinely disclosed from custoner records
is the custoner's identity, such as when an account is opened
with a bank and checks are issued. The bank doesn't prepare
those checks; soneone is hired to print those and put a
custoner's nanme on them \When [financial institutions] disclose
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[a custoner's] name to be printed on those checks, that is
di sclosing a custoner record. This is contrary to the statute
in its current form he stated, and the sane is true with the
anount of a transaction, a loan on the security of real estate.
"We" disclose who the borrow is and the amount of the loan to
the title conpany closing the transaction, which under current
| egislation is prohibited, but it is done by all.

Nunmber 1688

MR. LAWER said the existing law is so poorly drawn that it is
used when it suits a purpose, and is ignore when it doesn't.
Sinmply taking that from one section of the statute and noving it
to another with mnor variations doesn't i nprove that
ci rcunstance, he said, and only serves to "nuddy the waters"” in
sone areas and provide |limted clarification in others.

MR. LAWER expl ained that the Al aska Bankers Association offered
a substitute for that section that parallels the state and
federal laws and is advantageous to the banks and custoners
because the federal law is evol ving. There isn't conprehensive
regul ati on of federal |aw for privacy now, he remarked.

Nunber 1739

MR. LAVER referred to an article that quoted him as saying, "The
current law ... [doesn't have] any significant inpact on the
bank.” He said it was cited in support of the proposition that
the nore restrictive law is not harnful to banks, insofar as
costs and other nmatters are concerned. He said the statenents

in the article were accurate quotations but weren't taken wth
the rest of the remarks that he nmade during that interview He
said those things were largely in response to the question:

G ven the state law, what inpact will G.B [Act] have?

And the answer was: It doesn't inpact the state |aw
currently. And when asked how we were |iving under
the nore restrictive law, | gave the sane response
that | gave to you today, and that is, the law is not
nore restrictive; it's poorly drawn, it doesn't work.
W use it when we can, [and] ... ignore it when it
doesn't serve our purposes; it hasn't been an
i npedi nment .

MR. LAWER comrented that "they" <chose not to publish those
remarks in the article.

HOUSE L& C COW TTEE - 33- March 19, 2001



Nunber 1861

REPRESENTATI VE ROKEBERG asked M. Lawer whether he recomrended
the "opt in" and "opt out" |anguage in Section 3 or that in AS
06. 01. 028.

MR. LAWER responded that the Al aska Bankers Associ ation proposed
AS 06.01.028, an alternative that directly parallels federal |aw
and would make state and federal law "opt out." He went on to
explain that the definitions were taken from el sewhere in the
stat utes because none were provided [in this section].

REPRESENTATI VE ROKEBERG sai d he understood that the Division of

Banki ng, Securities and Corporations in Alaska had no
jurisdiction over a national bank or one that the controller
currency authorized. Apparently there is some change here, he

asked, because of the federal | aw
Number 1935

MR. LAWER replied that there is no proposed change. Respondi ng
to a question about whether [the Division of Banking, Securities
and Corporations] has an inpact on the institution that M.
Lawer works for or other interstate banks, he replied, "Not the

institution that I work for, no"; however, there are provisions
concerning nulti-state branching and banks doing business in
nore than one state that will bring themwthin the (indisc.) of

those who are subject to regulation by the [conm ssioner] in the
state.

REPRESENTATI VE ROKEBERG asked if he was correct in surmsing
that the state authorities have the right under statute to have
requi renents on branching and establishing [institutions] in the
state.

MR. LAWER responded affirmatively, and added [in those states
that have multipl e banks].

REPRESENTATI VE ROKEBERG said 25 years ago he represented "ClBC
when it endeavored to enter the Alaskan market unsuccessfully.
He asked if that had changed.

MR. LAVER responded affirmatively.

Nunber 2017
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REPRESENTATI VE ROKEBERG said he is not famliar wth whether
"opt in" or "opt out" would affect M. Lawer's operations or
t hose of Wells Fargo.

MR. LAWER replied that as far as the First National Bank of
Anchorage is concerned, operations wouldn't be affected because
it doesn't disclose custoner information at all, except at the
request of the custoner or as required by | aw

REPRESENTATI VE ROKEBERG asked if that was what M. Elder was
referring to as the state's default policy.

MR. LAVER responded in the negative. He said his point was that
insofar as other banks are concerned, particularly |arger
institutions in nore than one state, they make sone discl osures
anong their affiliates and it is not necessarily prohibited by
federal law, wunder the proposed HB 106, that isn't barred
either, he said, and is not subject to the "opt in" or "opt out"
provision in either event. What is being sought 1is the
di scl osure of non-public information for non-affiliated third
parties, largely involving the sale of custoner information.

MR. LAWER explained that "we" don't engage in that practice
Wlls Fargo doesn't, nor do any of the other banks doing
business in the state.

Number 2139

REPRESENTATI VE ROKEBERG asked if this is for the large hol ding
conpany with affiliated organizations that want to cross-market
[ products and services].

MR. LAWER answered affirmatively. He said the "opt in, opt out”
[ provision] doesn't pertain to that because those (indisc.),
with various exceptions, are affiliated institutions. He said
the GLBA is the law that for the first time sets up definitions
of affiliated institutions.

Nunber 2181
REPRESENTATI VE ROKEBERG asked for clarification that under the
new definitions in the FCRA, affiliated organizations under a

hol di ng conpany trade could share "that" information

MR. LAVER responded affirmatively.
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CHAIR MJURKOABKI said it would be helpful to have a chart
expl ai ning to whom and how the GLBA and the FCRA apply. And she
said it would be hel pful to see if there were other federal Acts
relating to privacy that banks have to conply wth.

Nunber 2235

MR. LAWER said the FCRA has privacy aspects relating exclusively
to credit reports, and inposes sone restriction on disclosure.
He said in terns of privacy, what is being tal ked about is G.BA
One problemin producing that chart, he said, is that the law is
evolving, and there are routinely new interpretations; when
financial institutions are trying to deal wth that, adding
l egislation at the state level, with the consistency unknown,
may not be sonething that "we" necessarily want to do. "W" are
tal king about proposed legislation intended to nmke state
fi nanci al institutions conpetitive wth federal fi nanci al
i nstitutions.

Nunber 2302

MR. LAWER suggested that if a state financial institution has a
different set of requirenents than those that apply to others
who are nonetheless in a position to do business here, [that
institution] is being put at a conpetitive disadvantage.

REPRESENTATI VE ROKEBERG replied that this 1is because the
Division of Banking, Securities, and Corporations has no
jurisdiction over nost controller-currency-type banks.

MR.  LAWER responded, "State and other types of financia

institutions.” He said the biggest conpetitors for all banks
and credit unions are security brokers, which are governed by
federal legislation but wouldn't be governed by any of the

proposed state legislation that has to do with privacy.

MR. LAWER explained that "financial institution"” includes
commer ci al banks, savings banks, credit unions, prem um finance
conpani es, smal | | oan  conpani es, bank hol ding conpani es,
financial holding conpanies, trust conpanies, and savings and
| oan institutions. Security brokers and dealers are omtted
fromthat |ist.

REPRESENTATI VE ROKEBERG asked about M. Lawer's definition under
AS 10. 13 and AS 44. 81.

HOUSE L& C COW TTEE - 36- March 19, 2001



MR. LAWER stated that "they" would be, but not wunder the
banker's proposal either. The virtue of the banker's proposal
he said, is that it requires no nore or |ess of financial
institutions than what is required by the federal |aw

REPRESENTATI VE ROKEBERG asked M. Elder if broker-dealers are
regul ated by [the division].

MR. ELDER answered affirmatively.
Nunber 2434

MR. LAWER explained that the proposal is that a financial
institution under that title doesn't include security brokers
and deal ers.

Number 2460

JERRY WEAVER, Senior Vice President and Manager, Conmerci al
Banki ng G oup; Nat i onal Bank of Al aska,; Al aska Bankers
Associ ation, testified via tel econference.

TAPE 01-36, SIDE B
Number 2459

MR. VEAVER nentioned the "opt out" position under G.BA. He said
20 state legislatures this year have considered sone sort of
"opt in" proposal or nodification to GLBA, and none have passed

it. If Alaska wants to stick with this restrictive "opt in," it
woul d be one of only six states. Furthernore, sonme of those six
states have run into severe problens. For exanple, sone years

back Vernont adopted a rigid "opt in," and because it is an
isolated state with a small popul ation, Vernont was excluded by
nost of the national marketing prograns. There is a good chance
that that could occur in Alaska, too, he said, if [Alaska] goes
outside the federal guidelines.

Number 2421

MR. WEAVER said, too, that those federal guidelines are evolving
quickly and will be fornulated under a new regulation "P' once
conpl et e. The guidelines put out by the Federal Deposit
| nsurance Corporation (FDIC) in its privacy rule handbook are 12
pages long. These are conprehensive guidelines that will evolve
nore as tinme goes on; nost states have decided to give the
federal G.BA and regulators a chance to see how well it works

before [noving forward].
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Number 2392

MR. WEAVER pointed out that Alaska mght want to consider this
before getting in there. Finally, he said, G.BA concerns nore
than just the institutions that have been discussed; there is
another bill that is starting to nove through the |egislature on
the insurance industry as well. He said all of these types of
institutions do essentially the sane things today: they handl e
deposits, provide financial services, and counsel custoners, and
it is inportant that a lot of these are "cross-fed" to provide
rapidly evolving benefits at a reasonable cost to custoners.
"We" don't want a restrictive policy, he said, and it would be
good if "we" could get rid of the existing one.

MR. VEAVER remarked that G.BA provides an opportunity to reach a
practical conpron se.

CHAI R MURKOWBKI asked - recognizing that the National Bank of
Al aska is now Wells Fargo, and that Wells Fargo is operating in

many different states - if Alaska has a stricter policy
regardi ng privacy, does a bank that is in various states handl es
the "opt in" provision, considering that California, for

exanpl e, may have an "opt out"™ provision.

MR. WEAVER said the banks could do it two or three ways. Wth
[ Al aska] being such a small market, "they" would have the option
to just exclude Al aska, because Wlls Fargo happens to own nost
of its affiliates and is part of a famly of conpanies. He said
that information could probably be exchanged anyway and probably
woul d be in Al aska, and marketing would just continue. The ones
that would be harnmed by the bill are the very sane state banks
that [this legislation] is trying to [help].

MR. VEAVER used North Rim [Bank] as an exanple and said it has a
significant holding in a residential nortgage conpany, but
doesn't own it free and clear. If it wanted to nmake referrals
simlar to those "we" can to our "nortgage arnmf on conpetitive
custoner offers, the "opt in" provision would be a ngjor
handi cap.

MR. WEAVER explained that this is one of the other reasons why
"we" want to keep it fairly open; however, the |egislature would
want to consider being nore restrictive than the federal laws if
an abuse were found or if it wasn't working for Al askans.

Nunmber 2256
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REPRESENTATI VE ROKEBERG asked for clarification that there is a
deadline to make sure [Al askan] state banks are on equal footing
with national banks. From a conpetitive standpoint, he asked,
is there an [option] to do nothing before the July 1 deadline
and do it later?

MR. LAVER answered affirmatively. The privacy portion of this
could be separated out, he explained, and the current |law could
be left as it is; the rest of the proposed |egislation could be
enacted to provide all of the conpetitive advantages to state
banks that were intended by the adm nistration.

MR. LAWER, upon being asked if there is a "sunset" for the
privacy provisions after a few years, responded that there is no
time limt.

REPRESENTATI VE ROKEBERG clarified that M. Lawer wasn't sure
what those regulation are going to be. [ The legislature] is
being asked to pass sonething that would mrror sonething,
al t hough Il egislators don't know what it is going to be.

MR. LAVER renarked, "Exactly so." That would be the proposal
it is intended to take into account all of the exceptions in the
federal law and bring them to bear in the case of state

institutions so that conpetition can be on an equal footing.
The other alternative is to |leave the privacy provision that is
inthe state lawas it is.

REPRESENTATI VE ROKEBERG said that from M. Waver's testinony,
it would have a negative effect on the economc conpetitive
position of state institutions.

MR. WEAVER replied that after working with it for about 18
years, that is his professional opinion. He pointed out that he
didn't say it was the preferred alternative, but "the"
alternative. The state of Colorado, after considering this very
carefully, decided that it would just stand back, use the G.BA

provisions that will becone regulation "P," and nonitor it for a
couple of years to see how it inpacts the residents of
California and the business clinmate. If [it is favorable

Californial] can let it go forward and not |egislate anything,
and if not, the legislature can decided to go back and correct
any errors it felt existed. He pointed out that the Al aska
| egi sl ature could do the sane thing.
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REPRESENTATI VE ROKEBERG wondered if [the l|egislature] could put
a sunset on that provision to review it in case the |egislature
"bungl ed" the job. There is some urgency, he remarked, for the
state-chartered institutions.

MR. WEAVER stated that as far as the rest of the bill 1is
concerned, all the bankers, regulators, and everyone who has
| ooked at it [think] it is quite good, specifically with the
fine technical revisions proposed today. Section 3 - privacy -
he said, seens to be the only area of mmjor discussion by any of
the professionals in the financial industry.

Number 2109

REPRESENTATI VE = ROKEBERG referring to the Alaska Bankers
Associ ation's proposed anmendnents, asked M. Lawer if he was the
author of the first anendnent [text provided previously],
subsection (b), referring to deleting page 2, line 10 through
page 3, line 17 of the bill

MR. LAWER replied that he had a hand in it. He said "they"
could propose an alternative that would sinply [mrror] federa
| aw and regulations in [Al aska's] state | aw

CHAl R MURKOWSKI announced that HB 106 woul d be hel d over because
wor k needs to be done on Section 3.

REPRESENTATI VE ROKEBERG expressed concern that if people
perceive this as a step backwards in ternms of privacy [in
Al aska], it would be problematic.

CHAI R MURKOWSKI noted her appreciation of the [Al aska Bankers
Associ ation] and hoped it would continue to work wth the
[division] director on the remaining issues.

[HB 106 was hel d over.]

ADJ QURNVENT

There being no further business before the commttee, the House
Labor and Commerce Standing Conmittee neeting was adjourned at
6:00 p.m
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