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Kelly, who was the requestor SB 364, which was sponsored by the
Senate Rules Committee.

SENATOR PETE KELLY

Al aska State Legislature
Capi tol Building, Room 518
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POSI TI ON STATEMENT: Testified as the requestor of SB 364, which
was sponsored by the Senate Rules Committee.

KI RSTEN BEY, Menber

Board of Directors

Al aska G vil Liberties Union (AKCLU)

PO Box 667

None, Al aska 99762

POSI TI ON  STATEMENT: During discussion of SB 364, provided
comments in opposition.

DEATRI CH SI TCHLER

520 G acier Bay Circle

Anchor age, Al aska 99508

POSI TI ON STATEMENT: Testified agai nst SB 364.

ROBI N SM TH

14100 Jarvi Drive

Anchor age, Al aska 99515

POSI TI ON STATEMENT: Testified in opposition to SB 364.

KATHLEEN G. TODD, M D.

Val dez Medical dinic

PO Box 1829

Val dez, Al aska 99686

POSI TI ON STATEMENT: Her testinony opposing SB 364 was read by
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13820 Jarvi Drive
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Al aska Wnen's Health Services, Inc.
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POSI TI ON STATEMENT: Her testinony opposing SB 364 was read by
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LEI LA W SE
(No address provi ded)
POSI TI ON STATEMENT: Testified in opposition to SB 364.

JOHN M DDAUGH, M D., Chi ef

Epi dem ol ogy Secti on
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Departnent of Health & Social Services (DHSS)

PO Box 240249

Anchor age, Al aska 99524-0249

POSI TI ON STATEMENT: Testified in opposition to SB 364.

LI SA VI LLANO

PO Box 751655

Fai r banks, Al aska 99775

POSI TI ON STATEMENT: Testified in opposition to SB 364.

KRI STEN BOMVENGEN, Assi stant Attorney General

Human Servi ces Section

Cvil Division (Juneau)

Department of Law (DQL)

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
364.

COLLEEN M MURPHY, M D., Qbstetrician-Gynecol ogi st

3260 Providence Drive

Anchor age, Al aska 99508

POSI TI ON STATEMENT: Testified in opposition to SB 364.

CH P WAGONER

Al aska Cat holic Conference

3294 Pi oneer Avenue

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified in support of SB 364.

S| DNEY HEI DERSDORF, Al askans For Life, Inc.

PO Box 20874

Juneau, Al aska 99802

POSI TI ON STATEMENT: Testified in support of SB 364.

ACTI ON NARRATI VE

TAPE 02-61, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 4:12 p.m Represent ati ves
Rokeberg, Janes, Coghill, and Meyer were present at the call to
order. Representatives Berkowitz and Kookesh arrived as the
meeting was in progress.

SB 364 - MEDI CAl D PAYMENTS FOR ABORTI ONS
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Number 0012

CHAI R ROKEBERG announced that the commttee would hear SENATE
BILL NO 364, "An Act relating to nmedical services under the
state Medicaid program”

Nunmber 0082

GAENDOLYN HALL, Staff to Senator Pete Kelly, Alaska State
Legislature, testified on behalf of Senator Kelly, who was the
requestor SB 364, which was sponsored by the Senate Rules
Committee. She remarked that it was Senator Kelly's intention
to define "nedically necessary” wth regard to state-funded
Medi cai d abortions. She said:

Right now there is alnbst an epidemic of elective
abortions' being funded with state nonies even though
the court case of Perdue versus Planned Parenthood
[State Dept. of Health & Social Services v. Planned
Parenthood of Alaska, et al. (07/27/2001) sp-5443]
states that only nedically necessary abortions wll be
paid with state funds. VWhat this bill does is, just
defines nedically necessary so we know exactly what
we're tal king about. There's been accusations and
clainms that there is no proof that elective abortions
are being paid for with state nonies, and since we
don't have in law yet that all abortions need to be
reported, we can only use data from previous years.
And in 1997, there were 1079 abortions paid for wth
state Medicaid nonies, and they have these codes,
whi ch were kind of confusing, on the left-hand colum
- and I'm sorry, | didn't provide you with copies of
this ... - that diagnose what each nedical procedure
is.

And if you look through the "Professional for
Physicians, Volunmes 1 and 2," you can find reference

to what these codes are. And for "legal abortion,
unconplicated"” - obviously, those are w thout nedical
necessary reasons - and then right below that is
unwanted pregnancy - that's w thout nedical reasons.
Then you have legally induced abortions, and with that
code you'll find: wi t hout specific conplications.

And so that right there is proof in the pudding that
the state is paying for elective abortions. This bill
isn't planning on nmaking abortion illegal; ... it
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wasn't introduced to take away nedical procedures for
i ndi gent wonen of Al aska. It's just making sure that
we are abiding by the Planned Parenthood versus Perdue
[State Dept. of Health & Social Services v. Planned
Parenthood of Alaska, et al. (07/27/2001) sp-5443]
case, and only paying for medi cally necessary
abortions.

MS. HALL, in response to a question, said that |ast year, 577
abortions were paid by Mdicaid.

Number 0409

SENATOR PETE KELLY, Alaska State Legislature, speaking as the
requestor of SB 364, which was sponsored by the Senate Rules
Commttee, said that abortions are paid with Mdicaid match
noney. |In response to a question, he said:

Federal dollars are not used to pay for abortions
other than those that fall under the "Hyde Anendnent,"
which can be paid for by Medicaid. The state uses
noney that we would have matched agai nst Medicaid, but
we choose not to fund nore of the health issues with

them we fund the abortions under ... Medicaid match
It used to be wunder general relief nedical; that
program was ended, and now ... we just use Medicaid

mat ch (indisc.).

SENATOR KELLY, in response to another question, said:

W match Medicaid noney with general fund ... noney
when the services are perforned. If we don't ever
take that match noney and pay for services with it, it
never gets ... in the Mdicaid pot, so to speak; it
can be diverted for other purposes. The court has
done that to pay for state funded abortions. Once
it's matched ... for a Medicaid service, it can't be
used to pay for abortions except those under the Hyde
Amendmnent . | don't know the exact nunber of those,

but those are very few.
CHAI R ROKEBERG asked, "So there's matching federal and state
dollars under our ratio that pays for Hyde Anmendnent abortions,
is that correct?”

SENATOR KELLY sai d:
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Yes, M. Chairman, those pay for a Ilot of other

medi cal services as well. As | said, | don't know the
exact nunber of Medicaid abortions; those are very
few, and if ... [there] are any at all, and there are

a couple of them they are for those that fall under
t he Hyde Anendnent. The ones that we do under state
regulations are not paid for wth Medicaid noney;
they're paid for with other noney - state noney.

Nunmber 0565

CHAIR ROKEBERG said he has concerns because even in
af orenenti oned case, "[Chief] Justice Fabe very clearly s

t hat

these paynents are not to be nade for elective abort

and that's not the issue here.

SENATOR KELLY sai d:

The problem is, is that elective abortions are a
matter of the regulations. That's the purpose of the
bill.... Medi cal ly necessary abortions are ones that
would affect the life and health of the nother.
However, under our regulations, the term nedically
necessary is defined as those things that adversely
affect the physical health and psychol ogi cal health of
the nother. And that's why you have this big
di screpancy between us and other states, where you
have so many nedically necessary abortions, is because
when you throw in the word psychological, all of a
sudden you've got a pretty broad definition of what is
a nedically necessary abortion. Technically, when the

[ Alaska] Suprene Court says that they aren't
paying for elective abortions, yeah, technically
that's true because we have defined just about any
abortion anyone would ever want to have as being
nedically necessary wunder the termnology of the
psychol ogi cal health.

SENATOR KELLY then paraphrased portions of 7 AAC 47.290,

read:

(8) "therapeutic abortion” mnmeans the termnation of a
pregnancy;

(A) certified by a physician as nedically necessary to
prevent the death or disability of the woman, or to
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aneliorate a condition harnful to the woman's physi cal
or psychol ogi cal health; or

SENATOR KELLY sai d: "The problem is, if you're going to
aneliorate sonme condition of a person's psychol ogical health,
that termnology is way too broad, or it is my contention and
(indisc. - voice faded away)."

CHAIR ROKEBERG indicated that this issue should sinply be
brought before the Joint Commttee on Adm nistrative Regul ation
Revi ew (JARR).

SENATOR KELLY opined that narrowing the statutes would have a
simlar inmpact on the regul ations.

Number 0767

KI RSTEN BEY, Menber, Board of Directors, Alaska Gvil Liberties
Union (AKCLU), testified via teleconference. She said:

| f the min concern is that the definition of

nedically necessary is -- if that's what the purpose
of this bill is getting at, [it] doesn't appear to ne
that that really gets at that at all. It just sets up
a whole bunch of other terns that we don't have any
definition for. What ' s t he definition of
"significantly aggravat ed", "seriously endanger ",
"highly dangerous"? And who is going to nmke those
deci si ons? Instead of having one term "nedically
necessary”, we now have three or four terns that,

again, there are no definitions to that. Also, if

a big problem in the current definition of nedically
necessary IS to addr ess or aneliorate t he
psychol ogi cal health of the nother, then why does this
bill so significantly curtail the nedical situations,
the actual, physical medical situations that an
abortion can be available for to soneone who cannot
afford to pay for their own?

To put a wonman in a situation where she needs to try

to decide, "Wll, 1is this going to 'significantly
aggravate' a condition | have?" or have to wait for
weeks and weeks to see if a pregnancy "significantly
aggravates” that, [it] just ... doesn't do anybody any
good.... And ... the use of the "would" in here: in
the nedical arena, ... there are very few situations

where a doctor can say for [a] certainty [that]

HOUSE JUD COW TTEE - 8- May 9, 2002



sonething is going to happen. To say that that doctor
has to sonmehow certify that a situation would happen
effectively cuts out the ability of ... poor wonen to
obtain abortions that may well be nedically necessary.

REPRESENTATI VE BERKOW TZ noted that an elective procedure is
defined in 7 AAC 47.290 as:

(3) "elective procedure" neans a procedure that is
subject to the choice or decision of the patient or
physi ci an regar di ng medi cal services t hat are
advantageous to the patient but not necessary to
prevent the death or disability of the patient, and
i ncl udes an el ective abortion;

REPRESENTATI VE BERKOW TZ said, "Gven the definitions that we
have here for nedically necessary, it would seem to ne that
there's substanti al overlap ... between what's nedically
necessary and what would be considered an elective procedure.”
He asked Ms. Bey if she has given this matter any thought.

Number 0962

M5. BEY said that she has given this matter sone thought, but
noted that she has not actually seen the regulations that are
bei ng di scussed. She indicated that from what has been read
from the regulations thus far, there doesn't appear to be any
over |l ap.

CHAI R ROKEBERG noted that 7 AAC 47.290 describes an elective
abortion in [paragraph (7)] which reads:

(7) "elective abortion"” neans a procedure, other than
a therapeutic abortion, to term nate a pregnancy;

REPRESENTATI VE BERKOW TZ opined that a procedure which 1is
defined as nedically necessary according to the definition in
the bill - "adverse physical condition ... that ... would
seriously endanger the physical health of the woman" - woul d not
fit into the regulatory definition of a procedure that is
"necessary to prevent the death or disability of the patient”.
He said "endangering the physical health"” seens to fall short of

ei t her "deat h" or "physi cal disability"; t her ef ore, he
reiterated, there seenms to be a substantial overlap in the
definitions of "elective procedure” [in regulations] and

"adverse physical condition/nedically necessary" [in SB 364].
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M5. BEY sai d:

Under that section of the bill, there's two things
[that] have to happen: the ... adverse physica
condition is either caused by the pregnancy or ... a
condition would be significantly aggravated, and woul d
seriously endanger the physical health.... Agai n, |
guess it's just the whole question of the definitions:
there are no definitions. So how is anyone going to
really ... decide, and who's going to cone in and say,
"Well, what is 'seriously endanger'?" And | guess |
would think "seriously endanger” would ... lead to

sonme kind of disability, but whether it's an actual
ongoing disability or sonething that's just tenporary

That's just one of the big objections | have to
the bill, is, if the purpose of it is to ..

CHAIR ROKEBERG interjected, and opined that Representative
Berkowitz is referring to the regulations rather than the bill

IVS. BEY opined, rather, that Representative Berkowitz is
suggesting that portions of the bill don't fit wthin the
regul ati ons because "seriously endanger" doesn't go all the way
to the point of causing death or disability.

Nunber 1187

DEATRICH SITCHLER testified via teleconference in opposition to
SB 364. She said:

| reside here in Anchorage and | am testifying for
nysel f. |'"'m here to oppose this bill, and to ask you
to do everything in your power to stop this from
becom ng | aw. | would like to share with you ny
personal reasons why this bill would be detrinental to
many wonen with simlar situations to mne. At a
young age, | was diagnosed with henophilia, a disease
affecting the bl ood. As a result of this condition,

it could be nedically dangerous for ne to carry a
pregnancy to term because the loss of blood during
delivery could be potentially fatal to ne. I
enphasi ze the word "coul d."

There are cases where wonen |ike me have had children
successfully, but at a very high risk. A high risk
that they have determ ned they want to take. Under
this bill, 1 probably would not qualify for Medicaid
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servi ces. My doctor is not going to say that if |
take the pregnancy to term | "would" seriously
endanger ny physical health. M doctor would probably
say that there is, for exanple, a 70 percent chance
that carrying this pregnancy to term "could" seriously
endanger ny physical health. | don't think I should
be denied the right to [Medicaid] assistance because
there is a 30 percent chance that my pregnancy could
turn out okay.

No doctor could ever be certain of what would happen
if | carried a pregnancy to term Especially in cases
like mne, where the wonman has a high chance of a
serious endangernent to her physical health, she
should be the one who decides whether or not she is
willing to take that risk. This bill could force
wonen |like ne to carry their pregnancy to term and
risk their own lives just because the doctor cannot
say for sure that carrying this pregnancy to term
"woul d" endanger their physical health.

MS. SI TCHLER concl uded:

| would also like to remnd the committee nmenbers that
this decision to termnate ny pregnancy would be very
painful for nme, and | wwuld be doing this to
potentially save my own life. There are nany wonen
out there who would be forced to carry a potentially
dangerous pregnancy to term and risk their own life
just because they can't afford to pay for an abortion,
and they don't fit into your very |limted category of
wonmen whose pregnancies "would" seriously endanger
their physical health. | don't think the |egislature
should be mking these types of life-altering
deci sions for wonen just because they are |ow incone.
And for these reasons | urge you to oppose the bill as
drafted. Thank you.

Number 1329
ROBIN SMTH testified via teleconference in opposition to SB
364. First, however, she read the following testinony of
KATHLEEN G TODD, M D.; Val dez Medical Cinic:

| urge you not to pass Senate Bill 364 - limting

abortion f undi ng. Thi s bill excl udes any
consideration of fetal anonmalies as a legitinate
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reason for abortion, which, | assure you, are high on
many wonen's |lists of legitinmate reasons for abortion.
Should ny patient whose fetus has nultiple congenita
anomalies inconpatible with Iife caused by an unknown
exposure to a teratogenic agent be required to carry
to tern? This bill also requires an inpossibly high
burden of proof to protect the nother's health. W in
the nedical care [field] are often faced with chances,
not certainties. This bill would require a certainty
before action was taken; thus precluding nost actions.
Abortion and pregnancy nust remain a decision nade by
i ndividuals who can assess risk and weigh these risks
based on their own val ue systens.

I n thinking about abortion funding, we need to keep in
m nd where fairness |lies. Those who argue agai nst
spendi ng governnent noney on abortions, as sonething
they don't believe in, forget that other people also
have deeply held beliefs. [It's against nmy convictions
to knowingly carry to term a grossly defornmed baby or
to try to carry septuplets or to endanger ny life for

the sake of a fetus. | wouldn't do it, and | wsh
that ... state noney wasn't spent on these kind of
pr egnanci es. However, | don't think the state should
cut off all funding to a wonan who doesn't have an
abortion in these circunstances. She m ght believe
differently than | do. The governnment needs to stay
neutral, not allowing anyone to inpose abortion on
wonen - including the poor - but |I|ikew se, not

al |l owi ng anyone to inpose pregnancy on them
Nunber 1449

M5. SMTH, on behalf of herself, said:

| also just want to say that | ... oppose SB 364.
Thi s bill cuts deep into t he doct or/ pati ent
rel ati onshi p. | believe it sets precedent. | don't

think we really want the [legislature] nake health
care decisions for a person just because they' re | ow
i ncone. And I'm really kind of sorry that
Representative Ogan isn't here, because | wonder if
there hasn't been a tinme in his past where he hasn't
had insurance and would have been considered |ow
i ncone. And would he actually want the |legislature
determning the type of health care he can get, or
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whether or not a pacenmaker was really nedically
necessary?

Feedback that | get fromthe doctors in the field are
that they're being cautious; doctors are using
Medi caid funds only when it is (indisc.) necessary to
(indisc.) court ruling. They fear financi al
consequences - loss of paynment or a lawsuit - if the
abortion is not nedically necessary. [ So] they've
been very leery to perform... any abortion that isn't
medi cally necessary. Thank you; | hope you stop this
bill now

CHAI R ROKEBERG noted that the Alaska Suprenme Court has made a
ruling in which it uses the term "nedically necessary" over 30
times. He stated:

As the sponsor of the "Alaska Patients' Bill of
Rights™ bill, | struggled for three years working with
the insurance industry and with the Al aska Medica
Association, trying to define the "nedical necessity."

| fail ed. I worked on it for three years. | want
everybody to be very aware of this right now So |I'm
a super skeptic ... [with regard to] a good deal of

this type of debate.
Nunber 1542
PAULI NE UTTER testified via tel econference in opposition to SB

364. First, however, she read the following testinony of JAN
VWH TEFI ELD, M D.; Al aska Wnen's Health Services, Inc.

Senate Bill 364 is dangerous to the wonen of Al aska
Consider a woman with Cass D diabetes who becones
pr egnant . She may devel op blindness during pregnancy

secondary to retinal detachnent, or may devel op renal
failure. She has an increased incidence of pregnancy-
i nduced hypertension in pregnancy that my cause her
to have a seizure and subsequent stroke. Wile | can

tell a woman of these risks, | am not able to predict
the future and tell her whether she will or wll not
get any or all of these problens. | am sinply aware
of the increased risk conpared to other wonen and can
counsel her to these risks. As a physician, | cannot
state with 100 percent assuredness that a woman wl |
or will not develop a particular problem The sane is

true [for] many other problens in pregnancy such as
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hypertensi on, seizure disorders, Lupus, and many ot her
di sorders too nunmerous to list.

Simlarly, if | put a patient on a particular nedicine
in pregnancy to treat a disorder such as Lupus,

hypertensi on, or depression, | cannot tell the patient
with 100 percent surety that a particular drug will or
will not affect her baby. Just read any package
insert of nost drugs, and the manufacturers wll
di scuss the risks of a drug in pregnancy. It becones

very clear that there are no guarantees in nmedicine.
Predni sone is commonly used to treat Lupus and asthma
in pregnancy. The Physicians' Desk Reference says:
"Since adequate hunman reproduction studies have not
been done with [corticosteroids] (prednisone), the use
of these drugs in pregnancy, nursing nothers, or wonen
of childbearing potential requires that the possible
benefits of the drug be weighed against the potential
hazards to the nother and enbryo or fetus. I nfants
born of nothers who have received substantial doses
corticosteroids during pregnancy should be carefully
observed for signs of hypoadrenalisni.

Nunber 1637
The testinony of Dr. Witefield as read by Ms. Uter continued:
| may see an unmarried wonman who works to support

herself and her three children, and she may relate
that she is severely distressed over a current

pr egnancy. She may request an abortion, or wonder
about being placed on an antidepressant. Al |
antidepressants have possible risks to the fetus.
Consi der Prozac, a commonly used antidepressant. In

the book Drugs in Pregnancy and Lactation, a standard
reference text in this field by Gerald Briggs, Ph.D.
in Pharmacy, the following quote <can be read:
"Because at |east one animal study has shown that
fluoxetine (Prozac) can produce changes, per haps
permanent, in the fetal brain, the maternal benefits
nmust be carefully weighed against the potential enbryo
and fetal risks before exposing a pregnancy to this

drug."

Should I or should | not give this drug to this
patient? WII it affect her fetus? Is this drug
dangerous to the fetus? WIIl her life be negatively
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affected or endangered if | do not give her the drug?
You may be able to answer those questions, but |

can't. | am a physician, not a soothsayer. These are
only two of an infinite nunber of exanples that can be
presented wth equally anbivalent answers. As

physicians we can anticipate possible outcones, but
cannot predict wth 100 percent certainty any specific
out cone. This law, if enacted, will surely elimnate
the paynent of nmany abortions by the State of Al aska.
However, the pregnant wonen, wth their difficult

probl enms and uncertain outcones, will remain and wll
suffer the consequences. They are the ones who wll
| ose their sight, or have the stroke, or have their
ki dneys fail. Wiile it may gain a politician sone
points with certain constituents, the wonen of Al aska
will suffer. Pl ease consider the health of the wonen
and do not allow this bill to pass through your
commttee [or] the general body of the Senate and
House.
Nunber 1734
MS. UTTER, on behalf of herself, said, "O all [the] hearings
that 1've been to on this bill ..., we've yet to see any
physicians testify that they were in favor of this bill." She
opined that it is critical for legislators to consider the
bill's | ack of physicians' support.
Nunber 1759
LEILA WSE testified via tel econference in opposition to SB 364.
She opined that SB 364 is wunconstitutional, 1is bad public
policy, and would certainly result in [wonen] getting bad health
care or inadequate health care. She said that she can

understand that sone legislators do not wsh to see nedically
necessary abortions for poor wonen paid for with state funds;
nonet hel ess, the courts have said that state funds nust be used
in the context of nedically necessary abortions. She opi ned
that the efforts to circunvent the courts on this issue does
[al ] Al askans] a disservice, and that enacting this legislation
woul d be a bad idea. She urged the committee to not pass SB
364.

CHAIR ROKEBERG referring to the constitutionality of SB 364,

offered that the legislation would nerely define what the Al aska
Suprenme Court said with regard to this issue.
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Nunmber 1853

JOHN M DDAUGH, M D., Chief, Epidemology Section, Dvision of
Public Health, Departnment of Health & Social Services (DHSS),
testified in opposition to SB 364. He explained that he is
board certified in internal nedicine and preventive nedicine,
and has been practicing nedicine in Al aska since 1975. He said:

My conments today are nmeant to convey concerns, from a
physician's point of view, related to the practice of
medicine and to the difficulty of applying the [ egal
| anguage being proposed in this legislation within the
context of the physician-patient relationship. You' ve
heard already in sone of the testinony very simlar
things that | just quickly and briefly will reiterate.
In the absence of a clear understanding of the neaning
of the language in the proposed legislation and its
interpretation, physicians wll have great problens in
si gni ng t he certifications required by t he
| egi sl ati on, not because of a concern over the nedical
need of the procedure, but due to uncertainty over the
vagueness of the | anguage.

All of the terns that are restricting or proposed to
be restricting the definition of "nmedically necessary”

bring their own problens: "serious adverse physical
condition", "significantly aggravated", "seriously
endanger the physical health” - those, every day in

the practice of nedicine, are things wei ghed between a
physician with clinical training and clinical judgnent

in cooperation wth the ©patient, in their own
ci rcunst ances, discussing options and probabilities to
arrive at [a] course of action ... that's optinmal for

that patient in that circunstance

The ternms as proposed in the |anguage are not clear
and ultimately would have to be interpreted later in
order to enforce the statute. But who woul d nake the
deci sion, and based upon what? In the absence of
know edge of the legally and ethically confidential
and intimate disclosures between the patient and
physician, how is that third party, wthout know edge
of the facts, going to be able to determne if the
circunstances did "seriously endanger the physical
health” or if "serious adverse physical conditions”
are ... "[significantly] aggravated".

HOUSE JUD COW TTEE -16- May 9, 2002



Number 1959
DR. M DDAUGH cont i nued:

You've heard about the concerns over the use of the
term "woul d', as opposed to "mght" or "could", and I
want to reiterate those. | think you know, ... in
your own nmedical care, that physicians don't and are
not able to use terns with 100 percent certainty. And
I'd also like to call [to] your attention that the

bill excludes from coverage the tragic circunstances
where there's a pregnancy but where, wth nodern
medi cal know edge and diagnosti cs, it can be

determ ned that that fetus can't be viable at the end
of pregnancy, yet this woman would not be able to get
a procedure covered by these funds.

| think that there's no evidence of an "epidem c" of
el ective abortions. W know that the policies of the
state are not to pay for elective procedures, and we
al so know that the rates of these procedures are not
an epidemc in Alaska, and, in fact, the rates in
Al aska are |lower than the national average. There's
no science- or medical-based evidence or justification
for the proposed | anguage. The |egislation enbodies a
rejection of the basic principles of the practice of
nmedicine and the powerful systens that assure
accountability for the standards of that nedical
practi ce. As you value the basic principles of
nmedi cal practice as an individual, a l|egislator, and
an eventual patient, as a physician, | urge you not to
support this legislation. Thank you.

CHAI R ROKEBERG asked Dr. M ddaugh for his interpretation of the
| anguage in regulations that says, "to aneliorate a condition
harnful to the woman's physical or psychol ogi cal heal th".

DR. M DDAUGH sai d:

It would be consistent with the standards of medicine
to consider the courses of inpact on a woman's heal th,
either physically or psychol ogically. For exanpl e,
take the circunstances of a wonman, as you heard, wth
di abetes who has a severe problem with diabetes and
controlling the blood sugar and bl ood pressure, faced
with potential ... threatening blindness; hypertension
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threatening stroke; exacerbation of renal disease,

threatening loss of kidney functions - and having to
wei gh her own health against the potential of having
to have a termnation of a pregnhancy. What's the
psychol ogi cal damage to that wonman as she has to weigh
those val ues? It's not unusual to have that
precipitate a severe depression and, depending on how
severe, could even result in a wnan becom ng
sui ci dal .
Nunber 2116

| think that's exactly why the weighing of these
factors isn't a formula. It's not able to be done
just by a sinple matter applicable across the board to
every patient. It's one of the nost difficult choices
faced by a woman and by a physician in counseling a
woman about those factors. And health is nore than
just physical; the Ilink between psychological and
physical health is a quite powerful one, as | know you
know.

CHAI R ROKEBERG remarked that the word "aneliorate" seens to be
"an awfully broad term"™ and he would interpret it as having a
good deal of "liberality.” He asked Dr. M ddaugh if he agreed.
DR. M DDAUGH sai d:

Il would say that it's very consistent wth vyour

opening coments. |If you and others, with three years
of concentrated effort to attenpt to define "nedical
necessity", were unable to do so, | would argue that

that's exactly why these terns need to have a broad
ability, so that a physician and patient have the
ability to determne and weigh options in order to
take into account the alnost infinite nunber of
severely and of ten unpr edi ct abl e nmedi cal and
psychol ogi cal conplications [that] can result from our
human condi ti on.

CHAl R ROKEBERG asked Dr. M ddaugh to explain what he thinks is
uncl ear about the | anguage in proposed (b)(1)(A) and (B)

DR. M DDAUGH said that the language is unclear because the
standard being used is "woul d".

Number 2234
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CHAI R ROKEBERG di sagreed, adding that there "is a disjunctive
‘or' there."

DR. M DDAUGH renmarked that as a physician, he would be very

pl eased with the bill and would support it if, on line 12 of
page 1, a period were added after "nedically necessary" and the
remai ni ng | anguage were del eted. He opined that "this list of

qualifiers" creates additional problenms of interpretation and
"drops out" other instances when there clearly would be
nmedi cal |y necessary procedures but they' ve been excluded due to
the "lack of consistency” in the phrases used after "nedically
necessary".

CHAIR ROKEBERG opined that the language in SB 364 is clearer
than the | anguage in the regul ations.

DR. M DDAUGH, in response to questions, said that currently,
doctors make t he determ nation regar di ng a patient's
psychol ogi cal health, and that the nedical degree allows themto
make such determnations wthout assistance from outside
sour ces.

CHAI R ROKEBERG asked Dr. M ddaugh whet her he had any suggestions
regardi ng |anguage that could be inserted which would address
the issues of nonviable fetuses and fetal anonali es.

DR. M DDAUGH said he did not have any changes to suggest that
woul d address those issues. He reiterated his suggestion to
sinply delete all text after "nedically necessary”. In response
to the assertion that the legislature would then "be stuck wth"
the regul ations, he opined that the |language in the regul ations
is very appropriate and that defaulting to it would be adopting
"a high standard of practice of nedicine.”

TAPE 02-61, SIDE B
Nunber 2340

LI SA VILLANO testified via teleconference in opposition to SB
364. She opined that SB 364 will be detrinental to the wonen
and children of Alaska. She remarked that this issue should be
kept between a wonman and her doctor, and she urged the committee
to "keep the bureaucracy out of it." She relayed that according
to an e-mail she received, "these bills only cover abortions if
the woman's health is at risk; fetal anonmalies are not
consi dered. " She added that it would be horribly cruel and
barbaric to force a womran to carry to term a pregnancy in which
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the fetus is so defornmed or ill that it cannot survive outside
the wonb. She requested that the commttee not pass SB 364.

Nunber 2275

KRI STEN BOMENGEN, Assistant Attorney General, Human Services
Section, Cvil D vision (Juneau), Departnent of Law (DOL), noted
that as a routine part of her duties, she advises the DHSS. She
said that she has cone before the committee in order to address
the legal problens that are posed by the definition as it
appears in SB 364, and that she would do so by turning the
commttee's attention to [State Dept. of Health & Social
Services v. Planned Parenthood of Alaska, et al. (07/27/2001)

sp- 5443] . She said that the court described this case as one
that concerned the state's denial of public assistance to
Medi cai d-eligi ble wonmen whose health is in danger. She read

fromthe paragraph that stated:

The range of wonen whose access to nedical care is
restricted by the regulation is broad. According to
medi cal evidence provided to the superior court, sone
wonen ~-- particularly those who suffer from pre-
existing health problens -- face significant risks if
they cannot obtain abortions. Wnen with diabetes
risk kidney failure, blindness, and preeclanpsia or
eclanpsia -- conditions characterized by sinultaneous
convul sions and comas -- when their disease is
conplicated by pregnancy. Wnmen with renal disease
may |lose a kidney and face a lifetime of dialysis if
they cannot obtain an abortion. And preghancy in
wonen with sickle cell anema can accelerate the
di sease, leading to pneunonia, kidney infections,
congestive heart failure, and pulnonary conditions
such as enbol us. Poor wonen who suffer from
condi tions such as epilepsy or bipolar disorder face a
particularly brutal dilemma as a result of DHSS s

regulation -- nedication needed by the wonen to
control their own seizures or other synptons can be
highly dangerous to a developing fetus. W t hout

funding for nedically necessary abortions, pregnant
wonen with these conditions nust choose either to
seriously endanger their own health by forgoing
medi cation, or to ensure their own safety but endanger
the developing fetus by continuing nedication.
Finally, w t hout state funding, Medi cai d-eligible
wonen may reach an advanced stage of pregnancy before
they can gather enough noney for an abortion;
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resulting late-term abortions pose far greater health
ri sks than earlier procedures.

Nunber 2207

M5. BOVENGEN said that the conclusion of the [Al aska Suprene
Court] was that once the state undertakes to fund nedically

necessary services for poor Alaskans, it nmay not selectively
exclude from that program wonen who nedically require abortions.
[Senate Bill 364] endeavors to define the term "nedically

necessary", but in doing so, she remarked, it essentially sets
up two groups of wonen: Those who are very much in need of a
medi cal |y necessary abortion, and then other wonen who nmay al so,
for nedically indicated reasons, be facing the necessity of
addressing their nedical condition with an abortion as one of
their options.

M5. BOMENGEN said that the decision of the [Alaska Suprene
Court] in the aforenmentioned case was based on an analysis of
the equal protection clause, and it mandated equal protection of
all those simlarly situated, and it defined the group in the
case as "all wonen for whom abortion is nedically necessary.
She reiterated that the definition in SB 364 creates a division
based on the enunerated reasons in [paragraphs (1)(A)(B) and

(2)(A)(B) of the bill]. Therefore, "you'll have a group of
wonen for whom [an abortion is] nedically necessary who fall
outside of those enunerated reasons, and ... that really nakes
this definition vulnerable to constitutional challenge,” she
war ned.

M5. BOMENGEN, referring to the term"would", went on to say:

We've heard testinony that nedical practice is not
really done with the kind of certainty that predicts

that a set of nedical conditions wll lead to a
certain result. If we look at the mddle of the
paragraph, the case itself says, "Wnen with rena
disease may lose a kidney and face a Ilifetime of
dialysis if they cannot obtain an abortion". But it's
not a certainty; ... the likelihood is a variation

[that] runs along a line, and so ... we have the
"may". Al so, "pregnancy in wonen with sickle cell

aneni a can accelerate the disease", but it doesn't, in
all cases, accelerate the disease.

How will that determ nation be made? That is one of
those things [for which] ... a doctor needs to be able
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to look at the condition of the patient. To the

extent that the term "woul d" appears in ... [SB 364's]
definition, | suspect that it wll create confusion
for doctors, and [that] applying it will be viewed as
overly restrictive for medical practitioners when they
try to apply it - the termis not based on sound
medi cal -practice termnology - and that the definition
will likely be found to be constitutionally infirm on

t hose prem ses.
Number 2073
MS. BOVENGEN sai d:

By using "would" rather than "could", it does raise
the level of certainty that you' re expecting of the
medi cal practitioner, and it places that practitioner
in a dilenma if they are trying to nmake certain that
they are falling within the law, which conscientious
practitioners are doing.

M5. BOVENGEN, in response to a question, pointed out that
notw thstanding the use of the disjunctive "or", "would" gets
read into all of the [qualifiers] listed in the bill

CHAIR ROKEBERG agreed that "would" is a stronger word than
"could", and noted that according to Black's Law Dictionary,
"would" will be interpreted nore as "should". He also nentioned
that the sentences in SB 364 contain both conjunctive and
di sjunctive el enents.

M5. BOVENGEN, in conclusion, reiterated that use of the word
"would" will create two groups of wonmen, and, in so doing, wll
subject the legislation to equal protection challenges.

CHAI R ROKEBERG referred to | anguage on [page 1] lines 4 and 5 of
SB 364, which read, "(a) Except as otherw se required by federal
| aw" . He asked Ms. Bonengen whether this |anguage fully covers
the provisions of the Hyde Anendnent, according to her
under st andi ng.

Nunber 1830

M5. BOMVENGEN said, "I assunmed that was what it was intended to
do, and when | read it, | don't immediately identify a problem
wth it." In response to another question, she concurred that

the provisions of Hyde Amendnent are included under the
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af orenenti oned | anguage. In response to a question of whether
she would [be nore confortable] if "could" were used in place of
"woul d", she said:

As | analyze the case - again, |I'm looking at the
| anguage in the case - and the case tal ks about "nmay"
and "can" as the words indicating, when a woman has a
particular nedical condition, what the outconme m ght
be. And so sinply looking at the words "would" and

"could", "could" works nore appropriately wth

[that] type of nedical determ nation - though | guess
| would defer to a doctor, as well, in terns of how
that |anguage would be applied - but from the

testimony we've heard, a doctor would be working nore
confortably in that kind of predictability when
dealing with a patient.

CHAIR ROKEBERG surm sed, then, that wusing "could" instead of

"would" wll provide physicians wth nore discretion and
flexibility.

M5. BOMENGEN agreed that "would" and "could" are gradations of
different consideration. In response to a question of how to
i nprove SB 364, she, too, suggested that placing a period after
"medically necessary” on line 12 [and deleting the follow ng
text] would be the better solution. She al so suggested that

another way to address [the sponsor's concerns] would be to
focus attention on the regulatory definitions, which have not
been altered since 1997, and ensure that they reflect the
findings of the recent Al aska Suprene Court case, State Dept. of

Health & Social Services v. Planned Parenthood of Al aska, et al.
[ (07/27/ 2001) sp-5443]. She suggested that doctors would have
nore of an opportunity to weigh in on the issue if it were
addressed through the process of rewiting the regulations and
t heir acconpanying definitions.

Nunber 1601

COLLEEN M MJRPHY, MD., Cbstetrician-Gynecologist, testified
via tel econference in opposition to SB 364. She said:

The | anguage of [SB 364] is really not conprehensible
to nedical practitioners. Currently, sone of our
hi ghest-risk patients that have a risk of dying from a
pregnancy, sone of the highest-risk conditions we have
are things Ilike Mrfan's syndronme, wth enlarged
aortic roots, that wth the rigors of |abor can
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di ssect and cause ... [wonen] to die up to 50 percent
of the tine. Li kewi se, pulnonary hypertension is a
condition that can cause cardiovascular death in
pregnant wonen that can happen up to 50 percent of the
time. And, again, when | |ook at your definitions of
"[medi cal ly] necessary", how high does a wonan have to
risk death in order to neet these standards? Fifty
percent mght not be high enough. Ten percent?
Twel ve percent? \What would you want for your wfe,
your nother, your daughter?

So "nedically necessary” can be broadly interpreted.
And frankly, even pregnancy itself is twelve tines
nore dangerous than a safe term nation of pregnancy
done in a legal setting; we know that if a wonan
carries a pregnancy to term she (indisc.) twelve

times a higher |likelihood of dying, for what was
presuned to be normal pregnancy.... | personally have
a very hard tine interpreting "nedically necessary",
because what ... the current risk [is] to the woman
that makes it acceptable to the Medicaid program is
not clear.

| do want to al so advise your group that currently the
United States now ranks nunber 12 in the world for the
incidence of maternal nortality. Approxi mately 1.2
wonen die per 100,000 in our country, and we're far
behind the Scandinavians, the Japanese, and other
West ern European countries. And by basically saying
that we would limt termnations of pregnancy to very
hi gh-risk pregnancies, you're basically asking for
hi gher risk of maternal nortality, both for elective
term nations of pregnancy and for ones that are higher
risk...

Number 1464

DR. MJRPHY, referring to the issue of psychological [health],
sai d:

That is (indisc.) difficult question for doctors to
discern, and I just want to invoke a very high-profile
case that we recently saw wdely discussed in the
medi a. And that was Andrea Yates; she is [a] wonman
who was pregnhant multiple tines, wth a known
depressive disorder, and then went on to basically
murder her children during a psychotic episode, and
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now wll be spending life in prison. How could a
doctor have predicted that her depressive disorder
woul d' ve resulted in such an outcome?

How do | predict the nature of a woman's depression in
the first trimester of pregnancy and how it may worsen
or inprove, or even result in psychosis and serious

depression postpartun? | am not a genie; | am not a
magi ci an. But when a woman tells nme that she's
depressed and she can't care for this pregnancy or the
eventual child, | greatly fear for the outcone. And
so, again, | find that as a practicing doctor, ... the
termnology you have in vyour bill is very, very
difficult to interpret; it's very subjective in the

deci sion making that should be kept between the doctor
and [his/her] patient. Thank you.

DR. MURPHY, in response to a question, replied:

We know that wonen do get postpartum blues 80 percent

of the tinme; 15 percent of wonmen wll get postpartum
depression; and one in a thousand will get postpartum
psychosi s. And when a wonman basically tells ne that
she's already depressed in early pregnancy, | fear
greatly that she'll fall [into] the nore significant
categories, not only during her pregnancy but post-
delivery.

CHAIR ROKEBERG asked whether she would normally prescribe
medi cation for "that type of psychol ogical manifestations.”

DR. MJURPHY explained that nost nedications currently used for

depression are what are called "category C drugs,"” for which
[ physi ci ans] don't have experience pertaining to human
[ reproductive] consequences. "We have experience in rats, we

have experience in mce, but we can't predict the outcones
necessarily in humans," she added. She remarked that experience
with the way those drugs affect human reproductive systens is
now being accumulated by virtue of wusing them on humans.
Not wi t hst andi ng the accunulation of this incom ng data, however,
category C drugs are generally to be avoided during pregnancy,

she noted. She sai d: "And [I1] certainly would feel very
unconfortable ... prescribing category C drugs wth the
frequency that they nmay [be] required, [while] denying a wonman
termnation of pregnancy when she's requesting it for

psychol ogi cal reasons.”
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Number 1289
DR. MJRPHY, in response to a question, said:

There's three categories of drugs, actually four

categories of drugs, t hat phar naci es classify.
Category A is known to [be] safe in humans throughout
all three trimesters of pregnancy. Category B

basically is another classification that we have sone
human experience [in], but we should avoid it in the
first trimester. And category C nmeans we only have
animal data. And then category D is a teratogen. And
like right here under your [paragraph] (2)(A), "the

nmedication required to treat the illness would be
hi ghly dangerous to the fetus"; well there's about 8
to 10 known teratogens - things that are known to

cause birth defects.

[ For exanple] [lithium Ilithium when taken in the
first trinmester, can cause an anomaly of the heart
called Ebstein's anomaly, [which] occurs [in] one in
10,000 pregnancies - it's <called a teratogen.
Accutane, which is taken by nmouth for acne, if taken
in the first trimester can cause cranial-facial
deformties - a small head - up to 40 percent of the
time. |Is that high enough for you? O do | make the
wonman carry to termto find out she has a baby with a
prof oundly abnornmal central nervous system

A worman who takes [the seizure nedication] Dilantin in
the first trinester of pregnancy has [a] 10 percent
chance of having a baby with an abnornmal brain and
abnormal facial features [and] small fingers. |s that
hi gh enough for you? Met hotrexate, if inadvertently
taken in the first trimester of pregnancy, wll create
linb deformties. Shall we wait and see, when the
baby turns out? [D ethylstilbestrol] DES, if taken in
the first trinester, <can cause abnormal uteri -

cancers - in the wonen who later go on in their
reproductive age. Is that high enough for you?
Al cohol, the npbst common teratogen: even the worst
al coholic wll have 40 percent incidence of fetal
al cohol syndronme [ FAS]. Is that high enough for you?
She's been drinking every day [for] last two nonths
[and] she doesn't want to be pregnant. s that high

enough for you?
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DR. MJURPHY concluded by saying: "That's what | deal with. It's
not 100 percent. It's [an] ... objective assessnent and plan -
the individualized care. You watch a worman cry; you listen to
themtell you about their lives and how hard it is."

Nunber 1162

REPRESENTATI VE COGHI LL remarked that after people are born, they
are not killed just because they suffer from deformties or
because their parents have severe psychol ogical problens, and
that [SB 364] raises a phil osophical issue. He opined that Dr.
Mur phy was being facetious in asking the question, "lIs that high
enough for you?"

DR. MJRPHY countered that she is nerely offering testinony as a
doctor, an obstetrician-gynecologist, and a scientist. She
sai d:

Vell here | amtestifying and telling you that when we
do an infornmed consent, we're actually scientists; we
don't actually bring in, hopefully, our own subjective
life-views. W basically give patients percentages of

out cones because nothing is 100 percent. W can tell
you that if you do "this,"” 25 percent of the tine
"this" my happen; iif you do "that," another 30
percent. [And then we'd ask], "Wat do want to have
done?" Not hi ng ever occurs 100 percent of the tine.
And so, frankly, we try to take the data that's
accunul ated in the nedical literature and give wonen
their best advice about the outcome of their
pr egnancy.

But we don't have the science that your current bill
woul d suggest, to basically have the decision nmaking
to proceed with this, because in fact nothing is 100
percent. And, again, you're asking ne as a scientist,
and a doctor, a wonman, an [and] OB/ GYN. Currently the
definition of pregnancy is a successfully inplanted
fertilized egg, and that's the definition that 1is
ascribed to by the Wrld Health Organization, the
Nat i onal Institute of Health, and the [American
Coll ege of Qobstetricians and Gynecol ogists]. And,
again, as you well know, ... "unborn child" is not a
scientific termnology; it's called an enbryo to eight
weeks, and a fetus thereafter, and then a "live born"
after delivery.
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REPRESENTATI VE COGHI LL surm sed, then, that Dr. Mirphy is saying
that the term "woul d' does not allow doctors enough discretion.

Nunmber 0952

DR. MJURPHY replied that in spite all the tinme and effort that
has gone into this legislation, it can still be interpreted "any
way you want. She el abor at ed:

And, frankly, it wll be interpreted in the privacy of
the office setting; with individual health care, one
woman thinks that the psychological illness ... 1is
serious enough to inpair her health or endanger her
heal th. Because one wonman might find a 5 percent risk
of death too great, another woman mght -- like right
now | have a diabetic woman who's basically bled into
her eyes and can't drive right now, who's 23 weeks

pregnant, with renal failure.... She's continuing her
pregnancy even though she's probably going to | ose her
ki dneys and her eyesight in the next two years. But

she's willing to take that risk to bear a child.
There are other wonen that don't want to take that
risk. But it's an individual choice.

DR. MURPHY, in response to a question, offered that according to
the available information, only 20 to 30 percent of what nost
medi cal doctors do is data-driven, and that much of the rest is
based on anecdotal evidence and |ocal practice. She i ndicated
agreenent that nedicine is both an art and a science: "It is an
art of nedicine [in] that we do the best we can wth the
avai lable data, and we continue to nonitor the results and
hopefully collect nore infornmation about outconmes to guide us in
the future.”

CHAI R ROKEBERG turned to the issues of fetal abnormalities and
nonvi abl e fetuses. He asked Dr. Mrphy to comment on those
I ssues. He also asked whether carrying a nonviable fetus to
termis a common situation, and what percentage of pregnancies
are "naturally lost or aborted.™

DR. MJRPHY sai d:

Well, first off, we basically classify a mscarriage
as a pregnancy lost prior to 20-weeks' gestational
age. After 20-weeks' gestational age, it's called an
intrauterine fetal demse, and it just so happens |
was on the web today doing "question of the day" and
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that was [one] of the topics. I nterestingly enough,

you call it perinatal nortality; perinatal nortality
includes the death in utero - intrauterine fetal death
- plus neonatal death in the first nonth of life.
Basically at this tine, C six per thousand

pregnancies are an intrauterine fetal demse, and
about four per thousand pregnancies are neonatal
death. So, actually, intrauterine fetal dem ses occur
nore frequently than postnatal death within the first
nmonth of life. So they occur six per thousand wonen,
t wo-t hirds of whi ch occur after 35 weeks'
gestation. ... About one-half of those, we don't know
why they occur, and the other half are related to
birth defects, maternal disease, [and] other things.

Number 0742

CHAIR ROKEBERG said he thought the rate of spontaneous
term nation of pregnancy was nuch hi gher

DR. MJRPHY sai d:

Well mscarriages - those are prior to 20 weeks - they
are nmuch higher. If you look at sonme of the
reproductive data out there, up to probably 60 to 70
percent of fertilized eggs never inplant, and then

once ... [the remamining percentage] inplant, [they]
produce pregnancy hornones; about 15 to 20 percent of
all pregnancies wll then mscarry. But that's,
again, prior to 20 weeks - that's a mscarriage -

that's not an intrauterine fetal dem se.

CHAI R ROKEBERG said he has a concern regarding how the |anguage
in SB 364 would work under certain circunstances such as when
there is a nonviable fetus. He asked, "So those things happen
wi th some frequency, like even particularly 'FAS children' ?"

DR. MJRPHY said yes, adding that there are a |lot of causes of
pregnancy | oss. She noted that if a heartbeat is not detected
prior to 20 weeks' gestational age, if left alone, wonen wll
successfully m scarry spontaneously 80 percent of the tine - the
wonen don't necessarily have to go to dilatation and curettage.
After 20 weeks' pregnancy, she explained, with the majority of
wonen [in that situation], the tissue will start to degenerate,
which sets wup a chemcal reaction that results in |[|abor.
However, after retaining a dead fetus for three weeks, Dr.
Mur phy pointed out, sone of the breakdown products can result in
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sonet hing called dissem nated intravascul ar coagul ation in which
the woman's blood wll start to thin, causing her to
spont aneously bleed, and could result in her bleeding to death
when she delivers the fetus and placenta. She el aborat ed:

So after carrying an intrauterine fetal dem se
[longer] than three weeks, we generally will nonitor
the woman's blood to neke sure she's not devel oping
that dissemnated intravascular coagulation, which
woul d be jeopardizing to her, rather than continuing
expectant managenent, waiting for the spontaneous
onset of labor. So basically it's nedically indicated
to consider delivering a dead fetus for the sake of
the nother if she hasn't passed the tissue and fetus
within about a nonth, and psychologically they
ofttinmes want to, also, nove on

CHAI R ROKEBERG surm sed, then, that the interpretation of any
forthcom ng statutory |anguage will occur "by a physician in the
privacy of [his/her] office wwth [his/her] patient."

Number 0589

CH P WAGONER, Al aska Catholic Conference, testified in support
of SB 364. He remarked that at the federal |evel, federal funds
are not used to pay for abortion unless the |ife of the nother
is at risk, or the pregnancy is the result of rape or incest.
He said, "The United States Suprene Court has upheld that |aw,

stating that the federal governnment - under equal protection of
the US. Constitution - need not fund any other kinds of
abortions.” He added, "They've also said ... that states, under

the U S. Constitution, are not required to fund abortions."
Referring to 7 AAC 43, he said that the Medicaid regulations
that the court dealt with are what he thinks of as the "mni
Hyde Anmendnent,"” and surm sed, therefore, that according to
those regulations, the state, too, would only have to pay for
abortions in which the life of the nother is at risk, or the
pregnancy is the result of rape or incest.

MR. WAGONER observed that it was these regulations which the
Al aska Suprenme Court recently determned were in violation of
the equal protection provision of the Alaska State Constitution

He opined that in making that determ nation, the Al aska Suprene

Court "basically threw out the ... Medicaid regulation relating
to abortions.™ He referred to comments made by Ms. Hall, and
then offered his interpretation of how doctors get paid for
abortions under the Medicaid program He then offered his
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opi nion that when doctors [code] an abortion as unconplicated
they are referring to an elective abortion. M. \Wagoner
repeated the 1997 statistics detailed by Ms. Hall in her opening
remar ks, and suggested that the DHSS has nore recent statistics.

MR,  WAGONER acknowl edged that M. Bonengen made sone good
points, and agreed that SB 364 would create two classes of
wonen. He opined that the difference between those two cl asses
of wonen is that one class would be those whose abortions are
medically necessary, and the other wuld be those whose
abortions are elective. He said that according to his
know edge, abortion is the only nedical procedure paid for by
the Medicaid program that can be performed for either nmedically
necessary reasons or as an elective procedure. Because of this,
he opined, there has to be |line drawn sonewhere in order to
differenti ate between nedically necessary abortions and el ective
abortions.

MR. WAGONER of fered the aforenentioned 1997 statistics as "proof
positive that that bright line is not there." "And there needs
to be that bright l|line there," he added, "because Medicaid
dollars to help poor people should be paid for helping poor
people with nedical problens, not for people who just want an
abortion." He remarked that although it nmay be difficult to
draw that line, SB 364 provides that the departnent shal
promul gate regulations to inplenent the bill. He again opined
that an abortion coded as an "unconplicated |egal abortion
unspecified" is nerely an elective abortion. He also opined
that SB 364 will not in any way interfere with the doctor-
patient relationship, but rather wll sinply ensure that
Medi caid funds do not pay for elective abortions. He remarked
that the [Alaska Suprene Court] was quite clear when it said
that if the state is going to provide nedical services to poor
people, it had to provide nedically necessary abortions. He
poi nted out, however, that the court did not say that the state
had to provide "abortion on demand."

TAPE 02-62, SIDE A
Number 0001

MR. WAGONER suggested that the sponsor probably took sone of the
wording in SB 364 directly fromthe recent Al aska Suprene Court
case. Referring to the term "would be significantly
aggravat ed", he opined that such termnology is not as
restrictive as [opponents of SB 364] have suggested. In
response to a questi on, he surm sed t hat t he term
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"significantly" is used because of the 1997 statistical
i nformati on.

CHAIR ROKEBERG offered that to sinply say "adverse physical

condition ... wuld be aggravated by continuation of the
pregnancy” is sufficient; therefore, there is no need to include
the [qualifier] "significantly". "That ] ust raises the

standards even higher,"” he noted.
MR. WAGONER agr eed.

CHAI R ROKEBERG renar ked that having "adverse physical condition"
as a predicate elimnates the need to qualify "aggravated by
continuation of the pregnancy” with the term "significantly",
particularly since that |anguage is conjunctively linked wth
[ subpar agraph (B)].

MR. WAGONER argued that sone could say that nerely being
pregnant for nine nonths is aggravating; thus inclusion of the
term"significantly" would clarify further that the abortion was
truly "nmedically necessary."”

CHAI R ROKEBERG asked, "So you're hanging the whole definition of
"medi cally necessary' on the word '"significantly'?"

MR. WAGONER clarified that he did not nean to inply such. He
suggested that when promulgating regulations, the departnent
could provide further interpretation on a case-by-case basis.
He opined that if SB 364 passes, it "will clearly show what the
intent of the legislature is.”

CHAIR ROKEBERG pointed out that the terns "significantly",
"seriously”, and "highly" are adverbs, words which nodify - or
qualify - other words. He remarked that after investigating the
term "nedical necessity", he felt that there is a need for
physicians to have flexibility. He suggested that using the
aforenenti oned adverbs will "raise the bar."

MR. WAGONER agr eed.

Nunber 0332

CHAI R ROKEBERG surm sed, then, that at issue is not whether an
abortion is "nedically necessary"; rather, it appears that in
using the aforenentioned adverbs, the goal of SB 364 is sinply
to create a higher level of "nedically necessary". "You're
shifting the standard ... by wusing these adverbs; you're
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raising the gradient, but that's ... a sub-definition within
what you're trying to do here," he added.

MR. WAGONER argued that wusing such terns is not new, for
exanple, the definition of "emergency hospital services" says,
serious inpairnent of the health of the individual".

CHAI R ROKEBERG poi nted out, however, that that definition uses
the word "serious", not "seriously". He remarked that in terns
of a legal construct, he has concerns regarding [the use of the
af orenenti oned adverbs].

MR. WAGONER sai d:
A court, when they first look at this, statutes are

presuned to be constitutional. And | think what they
would have to do ... [would be] to look at how this
was being inplenented to see if ... [M. Bonengen's]

view that two different classes of really, truly
medically necessary abortions were being created,
where one was being paid for and one wasn't.

CHAI R ROKEBERG remarked that regardl ess of where one stands on

the issue of abortion, when |laws are drafted, they should be
drafted in such a way that they hold up in court.

MR. WAGONER agr eed.
CHAI R ROKEBERG reiterated t hat this i ssue woul d nor e

appropriately be an issue for the JARR to consider, since "a |ot
if it has to do with regul ations.™

Nunmber 0509

S| DNEY HEI DERSDORF, Al askans For Life, I nc., testified in
support of SB 364. He said:

First of all, we support SB 364; we support any effort
with the goal of trying to restrict state involvenent
with the funding of abortion. It would be, certainly,

not ideal in our mnds, but we believe that this bill
does contribute or acconplish at least a portion of
this goal, which is to get the state out of the

abortion business. My comments here are going to be
nore of a general nature, and - as opposed to specific
portions of the bill - w've been talking all
afternoon ... kind of in sterilized terns, quibbling

over the nmeaning of words, which I'mnot saying is not
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inportant, but ... we're aloof from the real issue.

And we are in fact talking about Iife and death

i ssues, and so when we use words |ike "procedure"” and

"termnation of pregnancy”, | think we're kind of

getting away fromthe real ... issue at stake for many
of us....

Wiile we're doing this, babies are being destroyed,
and | couldn't help but think of the statenent
"Boys throw stones at frogs in jest, but the frogs die
in earnest.” So we're sitting here today talking in
this very sterilized fashion, and we're tal king about
a very, very serious issue. | would like to point out
that ... the regulations that people were referring to
were objected to by the sanme people saying the
same thing when those regulations were adopted, [at]

hearings for those regul ations. So, |I'm sure you're
well aware that nothing in this area is going to
satisfy the crowd that supports abortion. And that's
why you get the ... pro-abortion doctors calling; the
doctors that don't do abortions, this is not an issue
with them - they just practice good nedicine. So

that's why they're not comng forward, because this is
not an issue that they deal wth.

Number 0699

VMR. HElI DERSDORF cont i nued:
| would like to say just a few words about this
el ective abortion issue. About 25 years ago, in [the]

Hammond Admi ni stration, there was an issue which arose
where the state contract with "Blue Cross" forbad the

spending of noney for elective procedures. And the
state Departnent of Adm nistration ordered Blue Cross
to stop paying for those procedures.... You can

i mgi ne what a stir that caused, and it eventually, of
course, went to the governor's office, and at that
time Avrum Gross was the Attorney General. And he
wote an opinion which said Blue Cross had to pay
because el ective abortions had to be done by doctors;

therefore, they were nedically necessary. And the
reaction from anyone who |ooks at what the word
"elective" neans, versus "nedically necessary", we

should have all just risen up and |aughed in derision
about maki ng such a statenent.
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But that statenent stood. And the state had to go

back and tell Blue Cross, "You still have to pay for
these,” as if we could not decide what an elective
abortion was.... When the issue is abortion, | think
we all know the rules change, and we've seen that with
our courts and all kinds of things. And of course
when | thought about that, | was thinking about the

fact that there have been clains nade in testinony
that all of the abortions paid for by Mdicaid funds
this past year were nedically necessary, rather than
el ective. But | think this is a classical case of
doubl espeak, just |ike Avrum Gross's neno. They're
not all nedically necessary. There are many of them -
a very high percentage - [that] are elective. And, of
course, the problemis the wording in the regul ations,
which is a terrific problem to try to resolve ...;
when you start using words Ilike "health”™ and
"psychol ogi cal indications", you open the door, and
we' ve got abortion on denand.

Nunmber 0862

MR. HElI DERSDORF referred to the [1997] statistics, and remarked
that in 1998, the legislature nade great efforts to restrict
abortion funding and was successful for short periods of tine
"until the courts got their hands on the issue." He purported
that although the state paid for [over] 1,000 abortions in 1997,
in contrast, the state only paid for 15 in 1998. He opined that
this neans that at |east 300 to 400 babies were saved, adding
that this is assumng that sonme of the wonen "went el sewhere”
when they were told that Medicaid would not pay for their
abortions.

VMR. HElI DERSDORF sai d:

There are nmany of us out there who are very thankful
for [what] the |egislature has done over the years in
attenpting to get a handle on this paynment for
abortions. It is an issue that rankles very deep for
many of us, and it's t he state's primry
responsibility to protect life.

VMR. HEI DERSDORF opi ned that when the state is involved in paying

for abortions, the state clearly is not living up to that
responsibility. He remarked that in paying for abortions, the
state is pronoting abortions. He asked the conmttee to do
everything possible to mnimze state involvenent 1in the
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"abortion business,” adding that he is happy to have even one
|ife saved as a result of passage of SB 364.

CHAI R ROKEBERG said that it seens to himthat the Al aska Suprene
Court has issued a clear mandate to the legislature [to resolve
this issue]. He observed that in order to do that, it is
i nperative that any forthcomng |legislation be drafted in such a
way as to withstand | egal chall enge.

CHAI R ROKEBERG announced that SB 364 woul d be held over.

ADJ OQURNVENT

Nunmber 1134

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 6:07 p. m
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