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LI NDA SYLVESTER, Staff

to Representative Pete Kott

Al aska State Legislature

Capi tol Building, Room 204

Juneau, Al aska 99801

POSI TI ON STATEMENT: Presented HB 319 on behalf of the sponsor,
Representative Kott.

M KE W NDRED, Presi dent

Juneau Chapt er

Al aska Travel Industry Association (ATIA)

9085 d aci er H ghway, Nunmber 301

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Testified in support of HB 319 and
responded to questions.

AL CLOUGH

PO Box 241003

Dougl as, Al aska 99824

POSI TI ON  STATEMENT: Testified in support of HB 319 and
responded to questions.

KI P KNUDSON, Era Aviation, Inc.

6160 Carl Brady Drive

Anchor age, Al aska 99502

POSI TI ON STATEMENT: Testified in support of CSHB 319(L&C).

ROBERT WAGSTAFF, Attorney

425 G Street

Anchor age, Al aska 99501

POSI TI ON STATEMENT: Testified in opposition to HB 319 and
responded to questions.

BRUCE BARKER, Vi ce President

CGeneral Manager

Mount Roberts Tramway

15902 d aci er Hi ghway

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Testified in support of HB 319 and
responded to questions.

CHRI STOPHER KNI GHT, Staff

to Representative Andrew Hal cro
Al aska State Legislature

Capi tol Building, Room 414
Juneau, Al aska 99801
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POSI TI ON STATEMENT: Presented HB 124 on behalf of the sponsor,
Representative Hal cro.

ALl SON ELGEE, Deputy Comm ssi oner

O fice of the Conm ssioner

Department of Adm nistration (DOA)

PO Box 110200

Juneau, Al aska 99811-0200

POSI TI ON  STATEMENT: During discussion of HB 124 provided
comments on behalf of both the DOA and the Departnent of Health
& Social Services (DHSS).

LI SA CARESS- BEU, Presi dent

Center for Advocacy and Rights of the Elderly (CARI NG
2420 Chi nook Avenue

Anchor age, Al aska 99516

POSI TI ON STATEMENT: Testified in support of HB 124.

Al LEEN HERRI NG, Vi ce President

Center for Advocacy and Rights of the Elderly (CAR NG
8821 Enerald Drive

Anchor age, Al aska 99502

POSI TI ON STATEMENT: Testified in support of HB 124.

ACTI ON NARRATI VE

TAPE 02-48, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:28 p.m Represent ati ves
Rokeberg, Janes, Coghill, and Meyer were present at the call to
order. Representatives Berkowitz and Kookesh arrived as the
meeting was i n progress.

HB 319 - RECREATI ONAL ACTIMVITY LIABILITY

Number 0050

CHAI R ROKEBERG announced that the first order of business would
be HOUSE BILL NO. 319, "An Act relating to civil liability for
comer ci al recreational activities; and providing for an

effective date." [Before the commttee was CSHB 319(L&C). ]

Nunber 0071
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LI NDA SYLVESTER, Staff to Representative Pete Kott, Al aska State
Legi sl ature, sponsor of HB 319, sai d, on behal f of
Representative Kott, that over the past 20 years, many
recreation-oriented states have enacted statutes defining the
"inherent risk doctrine" pertaining to commercial recreational
activities. Theoretically, the comon |aw has held that a
recreation provider has no duty to protect the participants from
the inherent risks of the recreational activity, and no
corresponding liability to participants for injury or |oss
resulting from those inherent risks. However, in the real
worl d, she remarked, recreational providers can and very often
have been held responsible if a court or a jury finds that the
i nher ent risk has caused t he participant's i njuries.
Unfortunately, the line between the inherent risk and negligence
is often blurred.

MS. SYLVESTER offered that "negligence" is [construed as] a
provider's failure to fulfill a duty owed to the participant,
the duty generally being to exercise reasonable care under the
ci rcunst ances. The inevitability of a certain |evel of danger
in a sport is recognized in law by the neans of the concept of
i nherent risk. She suggested that nost providers wll state
that although they've rarely been taken to court, they nust
frequently fend off threats of |awsuits. Many of these types of

claims will not stand up in court, but fighting themis costly
for businesses in terns of |egal expenses, insurance pren uns,
and settlenent costs. Because of the court's inconsistent

decisions over these principles, many states have taken an
alternative path and enacted statutes [regarding] "recreation
| aw. "

M5. SYLVESTER explained that sonme states have enacted statutes
that cover one [or two activities]; for exanple, Colorado has a

"ski and equine Act." These statutes attenpt to define the
types of inherent risks specific to the activity. She not ed
that Representative Coghill has sponsored a bill regarding
[civil liability as it pertains to |ivestock activity].

CHAI R ROKEBERG added that there is already a statute pertaining
to skiing.

Number 0290

MS. SYLVESTER confirnmed this, adding that it is a very detailed
[statute]. She went on to explain that Nevada has a statute
that covers anusement and recreational activities: "before one

boards a roller coaster at [the] New York, New York [Hotel &
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Casino], signage - anple signage - instructs the participant
that by boarding the ride, they specifically understands the

i nherent risks." Thus, if a claim for danages is nade, the
operator would not be liable for damages that resulted from the
i nherent risks of that activity. |In another exanple that occurs

in the state of Nevada, where they have parachuting activities,
prior to initiating the activity, the participant is briefed,
he/ she signs a contract specifically indicating an understanding
of the specific risks involved in skydiving, and the person is
actual |y videotaped during that interview.

M5. SYLVESTER said that Wom ng and Vernont have enacted broad
"recreation safety Acts" that cover all recreational activities.
These states' statutes, she noted, generally define "inherent
ri sks" but do not include an exhaustive list of the risks or a
list of the provider's duties. She referred to the Al aska Ski
Safety Act, in which a skier's participation indicates that
he/ she has accepted the inherent risks of skiing, and thus the
ski area operator is shielded from liability if an injury
results from the inherent risks of that activity. Simlar to
t he Al aska Ski Safety Act , HB 319 identifies t he
responsibilities of both the participant and the operator.
Anot her area for which Al aska has developed simlar statutes,
she noted, pertains to private | andowners on uninproved | and.

M5. SYLVESTER st at ed:

Noting that participation in outdoor recreation
carries with it many inherent risks, HB 319 seeks to
decrease the uncertainties regarding the | egal
responsibilities for injury or |oss. House Bill 319
est abl i shes t he responsibility of commer ci al

recreation businesses, and the responsibilities of
persons who elect to participate in these activities.
It addresses guidelines that the operators and
participants nust follow to mnimze the possibility
of accidents. Conmrer ci al busi nesses are still
responsible for neeting the safety standards and
providing trained and conpetent personnel, as outlined
in [proposed Sec. 05.50.040]. As well, any recreation
provi der, of course, would be liable for negligence.
This is just dealing with ... damages that are
associated wth the inherent risks of the activity.

Nunmber 0495
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However, HB 319 wll add the presunption

t hat

a

partici pant accepts the inherent risk of a comrerci al

recreation activity and ... has played a part

| osses resulting from the inherent risk.
| egislation will decrease uncertainties regarding the
| egal responsibilities for injuries, and encourage the

in any
The

continued viability of responsible businesses that
of fer comrer ci al recreational activities to the
public. This bill will avoid unfair and unreasonabl e

clains that make it difficult to provide these types
of activities, which are synonynous with the Al askan

lifestyle and visitor expectations. Li kew se,

a non-

paying guest who is transported by a nonconmercia
aircraft or watercraft is considered to have assuned
recreation

the sane inherent risks [as] the comrerci al
user.

M5. SYLVESTER added:

The addition of Section 3 anmends Title 9

guests. Again, the intent is to provide clarity,

- Actions,
I munities, Defenses, and Duties - by adding a section
that shields owners or operators of watercraft
aircraft under certain circunstances related to their

set out the responsibilities of the aircraft

wat ercraft owners. It would prevent the famly of

and

to

and

a

pilot from [incurring] |osses due to anything other

t han negl i gence.

REPRESENTATI VE BERKOW TZ posed the question: "So,

frequent flyer mles - what is that?"
V5. SYLVESTER repli ed:

It would be [as] a guest passenger.

he wasn't insured, ... he would be shiel ded.

REPRESENTATI VE BERKOW TZ sai d: "I don't
restriction would be only to ... nonconmercial ."

| f
flying with your friend, flying out fishing,
were ... his guest, barring negligence, if

I"'mflying on

you were
and you

the pl ane
crashed or you were injured, and it was due to the
i nherent risk, and you were notified by the owner

t hat

see where the

M5. SYLVESTER indicated that that restriction could be found in

Section 3, page 3, line 24.
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Nunmber 0619

REPRESENTATI VE BERKOW TZ posed the scenario in which he is
flying on Alaska Airlines using airline mles.

M5. SYLVESTER sai d:

It's still -- what the term would be is -- there's no
conpensation for the transportation, and we're
proposing to add the additional definition from the
[ Federal Aviation Adm nistration (FAA)] that states,
"Not for hire." And a comercial common carrier would
never be considered to be not for hire or no
conpensati on bei ng exchanged.

REPRESENTATI VE BERKOW TZ sai d: "That's currently not -- ... ny
concern is correct, in other words."

CHAl R ROKEBERG sai d: No.
M5. SYLVESTER added: "No, | don't think so."

CHAI R ROKEBERG noted that the sponsor of HB 319 has requested
that the conmttee adopt a clarifying anendnent: after the word
"transportation” - on page 3, line 25 - add "or hire". Such
woul d  further clarify the |language regarding not bei ng
conpensated for transportation, he suggested.

REPRESENTATI VE BERKOW TZ surm sed: "So the language as it's
currently witten doesn't factor in ny concern.”

CHAI R ROKEBERG said: "Not being -- you're being conpensated if
you're on Alaska Airlines; or ... the tort feasor would be
conpensated. "

MS. SYLVESTER, in an attenpt to clarify, offered the follow ng:

Qur concern ... was when pilots go out and ... share
expenses. The concern cane from a private pilot that
that m ght be construed under federal FAA regul ations
to be "for hire." So, the definition for a private
pilot is, "A private pilot C may  not, for
conpensation or for hire, act as a pilot in comand of
an aircraft.

CHAI R ROKEBERG said, "Wen you're paying for the gas, was the
i ssue here; not if you' re on Alaska Airlines."
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Number 0769

M5. SYLVESTER indicated agreenment and said that adding "not for
conpensation or for hire" would address the concern that the FAA
m ght consi der sharing expenses as conpensating the pilot.

REPRESENTATI VE BERKOW TZ asked to see the anendnent.

CHAIR ROKEBERG suggested that Ms. Syl vester finish her
presentation first.

MS. SYLVESTER conti nued:
What | would like to say in conclusion is that the

industry that we have is in need because of the
current landscape with the litigious society that we

live in. And | would propose that what we're
attenpting to do here is a legitimate effort of our
state, because we've got an environnent where ... the

aircraft and watercraft passengers have been i npacted
tremendously in the lack of availability of insurance.
And |ikewise, wth the recreational providers, the
sane type of a situation has devel oped.

M5. SYLVESTER, referring to Representative Coghill's legislation
regarding [civil liability as it pertains to |ivestock
activity], read from the 2/6/02 Senate Judiciary Conmttee
m nutes, in which Senator Tayl or was sunmari zed as sayi ng:

One problem was perception, accurate or not, of
specious |law suits being brought. Anot her being the
insurance industry wuses these specious bits of
litigation to overcharge for a liability policy.

MS. SYLVESTER concluded that that is exactly the situation now,

wherein private pilots cannot afford insurance. She said that
insurance is available from airport to airport, but it is not
available "if you go off airport.” It's escalating, she added,
to the point that there are fears that, very shortly, small
airplane carriers wll not be able to purchase liability
i nsurance at all. She nentioned that other pending |egislation

is attenpting to address those [fears].

Nunmber 0907
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REPRESENTATI VE BERKOW TZ said, " hear you say that the
insurance is, essentially, prohibitively expensive, but this is
yet another tort reform bill, and |I'm wondering where the
conpanion legislation is that wuld actually control the
i nsurance costs."

M5. SYLVESTER replied: "One of the stated nechanisns of
controlling insurance costs is by limting the payouts.™

REPRESENTATI VE BERKOW TZ asked, "Stated by whon?"
MS. SYLVESTER replied, "By the Division of Insurance, actually."”

CHAI R ROKEBERG noted that the week prior, the commttee heard an
update fromthe Division of Insurance "on this issue."”

REPRESENTATI VE BERKONTZ relayed that according to his
under st andi ng, one of the reasons that the costs to the carriers
is going up is that there were fewer insurance conpani es.

CHAI R ROKEBERG agreed, adding that there are fewer air carriers
as well, "due in part to the increased cost of insuring their
seat mles."

REPRESENTATI VE BERKOW TZ noted, "There is other |egislation that
directly addresses that issue."”

CHAI R ROKEBERG agreed, but pointed out that "this is for non-
hires; the other legislation is for aircraft carriers that are
for hire.”

REPRESENTATI VE JAMES opined that the issue is whether there is
any insurance avail able. She posited that "we need to define
just exactly what the responsibility is of these people,"”
including the responsibility to investigate whether a specific
activity has any inherent risks before -engaging in that
activity. She remarked that the act of flying in an airplane
has nore inherent risk than not flying in an airplane.

REPRESENTATI VE BERKOW TZ asked to be shown sone enpirica

evi dence of "these assertions,” adding, "lI'm curious to know how
many cases we're talking about; what ... are the dinensions of
the problemwe're trying to fix."

M5. SYLVESTER i ndi cated that she could obtain that information.
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CHAI R ROKEBERG nentioned that testinony in the House Labor and
Commerce Standing Committee indicated to him that there 1is
frequent litigation that al nbst verges on vexatious, and w thout
appropriate legislation, the state won't have any control over
the situation. He opined that the sponsor of HB 319 "wants to
alert the judiciary that we, as a matter of public policy, want
to take the inherent risk of an activity into greater account
when apportioning any awards that would be forthcom ng."

MS. SYLVESTER indicated that that is a fair interpretation of
t he sponsor's intent.

Number 1158

M KE W NDRED, President, Juneau Chapter, Alaska Travel Industry
Associ ation (ATIA), nentioned that he has worked for Al aska
Travel Adventures, Inc., for approximately 19 years. He said:

I"d just like to fill you in and answer sonme questions
with [regard] to what | think [HB 319] will do for our
i ndustry and for our conpany specifically. I"d just
like to start off by saying that this bill really
shoul dn't be necessary, but it is. W live in a
pretty litigious society, obviously, and the ability
to take someone to court over alnost anything is a

sacred act. But it's also a very expensive act. And
that's kind of where we'll get into the heart of this
with [regard] to why you don't see ... a lot of

trials over smaller clains; [it] is because you can't
seriously go to trial and not spend about [$20,000 to
$30, 000] if you're goi ng to def end your sel f
vi gorously.

So that's why you don't see as much litigation as you
woul d, because it's pretty easy to settle those things
for a lot less. And our society has |learned - started
to learn - what those dollar anpbunts are, to keep it
fromgoing to trial. It's becone so expensive, it is
getting very difficult for recreation providers to be
able to actually get insurance, or - how much are they
putting out of their pocket besides the insurance
costs. As an exanple, Alaska Travel Adventures

i nsurance has gone up about 20 percent in the |ast
year, and it's primarily due to the nunber of clains
that go in. And even if we settle them ourselves,
whi ch usually is what happens, we still obviously have
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to notify the insurance conpany anytine there's a
cl ai mthat happens.

Number 1275
MR. WNDRED, in response to a question, explained:

Al aska Travel Adventures has thirteen daytrips in
Sout heast Al aska: four of them in Ketchikan, four in
Juneau, one in Sitka, ... [and] two in Skagway. And
we do everything from whitewater river rafting to
nount ai n-| ake canoeing, jeep trips, salnon bakes -
pretty classic soft adventures. W also have RV
[recreational vehicle] parks up north and notor hone
trips throughout the state, and we'll service probably
about 150,000 clients over the course of the five
nonths of the summer. So [Alaska Travel Adventures
is] one of the |larger day-tour operators in the state.

CHAI R ROKEBERG i nquired: "And you've indicated that your clains
have gone up, and that's one reason you suspect you've had [an]
increase in premumwite-ups?"

MR. WNDRED said that there are a |lot of other reasons, besides
claims, why insurance rates go up, particularly for air
carriers; the terrorist attacks of Septenber 11, 2001 ("9/11")
obviously had a fairly large inpact on the air carrier industry,
though it did not have as nuch of an inpact with regard to the
travel industry's insurance rates. He noted that nost people in
the travel industry had a pretty good idea of what was happeni ng
with insurance rates before the 9/11 attacks happened; just the
frequency of fighting off small clainms affects "your 'nod rate

with an insurance [conpany], and that goes up." He nmenti oned
that sonme of these small clains are the result of someone
tripping over a rock, or of soneone, "just out of sheer
klutziness," trying to get their vacation paid for. He added

that such cases have to be defended fairly vigorously.

CHAI R ROKEBERG asked how many |awsuits have been filed agai nst
Al aska Travel Adventures over the |ast several years.

MR. WNDRED said probably two or three within the last five
years. He indicated that nost clainms don't get that far because
of the expense [of going to trial]. He said: "There's kind of
a magi ¢ nunber of about $10,000 per person that everybody knows,
and | think where this bill would help us is in the ability to
state sonme statutes and keep it fromgetting to that point."” He
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added that it would be helpful to be able to have his conpany's
attorney sinply wite the clainmant's attorney, cite the specific
statute, and either get the claim dropped or I|imt it to
sonet hi ng reasonabl e such as nedi cal expenses.

MR WNDRED, in conclusion, indicated that his industry is
concerned about fairness. He offered that it 1is in an
operator's best interest to nmmintain equipnment, train enployees
well, inform the participants of the inherent risks - either
through witten statenments or through videos or sone other
met hod that can be substantiated - and keep accurate records.
He remarked that nost of the clains his conpany sees have to do
with sonmebody tripping over something, sonebody dropping a
canera in the water, or simlar incidents. He suggested that in
circunstances where sonething occurs as a result of an inherent
risk, in making the decision to participate, a large portion of
the responsibility for any ensuing outcone rests wth the
i ndi vi dual participant.

Nunber 1479
MR. W NDRED provi ded the foll ow ng exanpl e:

Several years ago, we had sonebody go on our river-
rafting trip here in Juneau.... W give everybody a
very good safety briefing in the bus, have them sign
an acknow edgenent form of the risks that are involved
and that they're in generally good health, and when
they get on the raft we go through the whole safety

thing again and [explain], "Hey, the water ... starts
off at 33 degrees and gets to a good balny 35 or 36
[degrees] by the end of the river.” But we had one

gentleman who wasn't hanging on to the raft as was
instructed; [he] fell off the raft during the rapids.
W pull him out of the water a while later, and

i medi ately had an anbul ance there, took him to the
hospital just to be checked out for hypotherma. And
at that point we find out he'd just gone through a
triple bypass about two weeks earlier. So, we had
never been inforned of that ... and he'd decided to go
ahead and take that risk on his own.

MR. W NDRED posited that had sonething even nore major happened
to that individual, the famly would have conme after the conpany
just for taking himon the trip. He said that this is a perfect
exanple of where this legislation could really help. "At sone
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poi nt people have to be responsible for their own decisions when
choosing to participate in an activity," he added.

REPRESENTATI VE BERKOW TZ, noting that M. Wndred had indicated
that clainms had gone up and insurance rates had gone up, asked,
"Can you tell ne how nuch?"

MR. W NDRED said: "About 20 to 25 percent.”

REPRESENTATI VE BERKOW TZ asked whether that was the percentage
for both the increase in clainse and the increase in insurance
rates.

MR WNDRED attenpted to clarify that the nunber of clains
hasn't really gone up; but, he opined, the insurance rates have
gone up because of the nunber of clains.

CHAI R ROKEBERG asked whet her that was "year over year."

MR. WNDRED replied: "Fairly consistently; sonme of it has to do
with negotiating with insurance conpanies, but over the |ast
couple of years it's been 20 percent.

Nunmber 1569

REPRESENTATI VE BERKOW TZ surmnised, then, that M. Wndred is
indicating that the nunber of clains has roughly held steady,
but the i nsurance costs have ri sen.

MR. W NDRED agr eed, addi ng:

Over the last, 1'd say, five years it has. Pr evi ous
to that it's gone up pretty trenendously, | think
because people - the traveling public - is getting
nore educated about going after an operator to pay for
the cost of their vacation or ... they want to make a
little noney off of sonething that happened that maybe
wasn't even an operator's fault.

REPRESENTATI VE BERKOW TZ sai d:

|"m synpathetic to the problenms of small businesses

with frivolous suits, having endured sone. But |I'm
having a hard tine seeing the correlation here, when
the ... nunber of clainms have been essentially flat

and the insurance rates have gone up 20 to 25 percent,
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what the linkage is between clains and the rates.
Have the anmount of the clainms gone up?

MR WNDRED replied that to some degree, the anmount of the
clai ms has gone up, and suggested that the types of clains also
[influence rates]. He el aborated:

Previously a lot of the clains that we fought were not
things that we needed to turn in to the insurance
conpany, as they were for danmaged equipnent, et
cetera. And now people ... - the traveling public -
have becone so well educated that the story has seened
to [grow] in terns of what's happened in the accident.
So ... it becones very inportant for us, if it |ooks
like there's a potential that this mght go to tria
or that it's a serious claim that that gets reported
to the insurance conpany.

REPRESENTATI VE BERKOW TZ asked whether the denographic of the
client base has changed.

MR WNDRED indicated that the average age of clients has
actual ly gone down slightly over the years.

Number 1652

REPRESENTATI VE BERKOW TZ surm sed, then, that M. Wndred is
i ndi cati ng: "The trends are, you ve got healthier people, sane
nunber of clainms, slightly higher cost of clains, but greatly
i ncreased cost of insurance.

CHAI R ROKEBERG nentioned that [this increase] nay or may not be
attributable to the high | evel of awards.

REPRESENTATI VE JAMES asked M. W ndred: "When you're counting
these clains ..., you're just counting your own?" O do the
nunbers reflect other conpanies? Are they statew de nunbers or
nati onwi de numnbers?

MR. W NDRED said, "That's just within our conpany."
REPRESENTATI VE JAMES opined that because insurance conpanies
have a broad base for what establishes their costs, unless all

the factors are known, "I don't think it's nmeasurable."

MR. WNDRED offered that there were two things to keep in mnd
about i nsurance: First of all, there is the general rate that
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is set by the state, but then there is also an "experience nod"
for each conpany. For exanple, one rafting conpany can haul the
exact sanme nunber of clients as another rafting conpany in the
sane area, and they won't have the sane insurance rate because
each conpany's "experience nod" is different.

CHAI R ROKEBERG sai d he assunes that the insurance rates for that
type of business are going to be extraordinarily high because it

is a risky business. He suggested that in future litigation
| egi sl ati on such as HB 319 would ensure that responsibility - in
the formof nonetary judgnment - is apportioned nore fairly.

MR. W NDRED agr eed. Using the aforenentioned incident as an
exanple, he said one of the issues that mght have had to be
settled in court was whether the conpany was at fault for the
man falling into the water; if HB 319 passes and should a
simlar case go to trial, the court mght find that the
participant, through his/her own negligence, contributed to the
incident and becane subject to the inherent risks of the
activity because he/she did not follow instructions. He offered
that HB 319 would set up standards that conpanies in this

i ndustry would have to neasure up to. For exanpl e: "If, as a
conpany, ... we didn't maintain our equipnment or we couldn't
prove that we maintained our equi pnent or we couldn't prove that
we had told ... [clients] about an inherent risk, then this
| egi sl ation says that we ... [can be held] civilly |iable.

Nunmber 1782

REPRESENTATI VE BERKOW TZ asked: But in that instance, ... the

gentl eman who fell overboard didn't sue, did he?
MR. W NDRED sai d he had not.

REPRESENTATI VE BERKOW TZ sai d: "[So] we're sort of going on
this hypothetical supposition that his estate would have sued
had he died...."

MR. W NDRED agr eed. He nentioned that there have been other
incidents very simlar to the exanple given. El aborati ng about
one such incident, he said: "A tree falling on sonebody in a
raft, for instance, act of God, went to court, spent years in
court, (indisc.) absolutely nothing that the conpany could
do;... it was several hundred thousand dollars in [attorney]
fees over this."
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REPRESENTATI VE BERKOWN TZ surm sed that the insurance conpany
pai d those fees.

MR. W NDRED acknow edged that was true, adding that of course
the insurance rates went up, everything but the deducti ble. He
said that his conpany spends about $30,000 a year - basically
buyi ng people off because they have made sonme poor choices - in
order to keep things fromgoing to court.

REPRESENTATI VE BERKOW TZ remarked: "Thirty thousand dollars for
150, 000 people.™

CHAI R ROKEBERG remar ked: "That's just nuisance settlenents
t hough; that doesn't include their other stuff.”

REPRESENTATI VE BERKOW TZ conment ed: "Those would not be the
'vexatious cases,' then, would they?"

CHAI R ROKEBERG sai d: "Yes, they would."

REPRESENTATI VE BERKOW TZ replied: " Not i f they're not
nui sance. "

Nunmber 1878

AL CLOUGH, after nentioning that he is a private aircraft owner
and operator, said that it is not uncomon to fly famly,
friends, associates, or friends of friends from one destination
to another or out on hunting, fishing, sightseeing, or various
other types of recreational trips. These are nonconmerci al,
unconpensated, not-for-hire activities, and, he explained, the
FAA does not allow fees to be charged for these types of

flights. In addition, the FAA regulations specify what kind of
expenses can be shared by the pilot and the passengers, and it
is a very limted Iist. He said that according to his

understanding of HB 319, it provides sone level of relief for
the aircraft operator and the small vessel operator should there

be sone sort of incident. He added that comonly, the types of
flights that he would be taking people on would be to renote
airstrips, gravel bars, beaches, |akes, rivers, or saltwater;

these are uninproved landing sites wth a wole host of
potential hazards, not to nention that there are potential
problenms with the weather en route.

MR CLOUGH said that as an aircraft owner and operator, he

certainly wouldn't have any [conpunction] against placarding his
aircraft with notice that it is uninsured. He added, "The
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majority of ny flying friends and associ ates operate uninsured
aircraft for private enterprises.” He nentioned that a friend
of his recently rebuilt an aircraft and the net value of it is
now in excess of $100,000; when his friend inquired about
i nsurance, he learned that it would cost over $10,000 a year and
woul d include severe restrictions regarding where the insurance
would remain in effect. M. Cough relayed that his friend has
chosen to sinply try to fly carefully for the next ten years
rat her than getting that insurance.

CHAI R ROKEBERG asked if that was just for liability insurance.

MR, CLOUGH, after nodding his head in the affirmative, went on
to say: "There is some insurance available that is very
restricted, though |I've [spoken] to sonme people | know ..., and
they said they had just received questionnaires that were nuch
nore detailed than ever before, and this is backlash over 9/11."
He said that of the 20 to 25 friends and associates whom he
knows that do fly for private enterprise, only one person has
i nsur ance. He remarked that his insurance cones in the form of
"an extra piece of rope on the aircraft.™

Number 2005

MR CLOUGH, with regard to the aviation portion of HB 319,
rel ayed the foll ow ng anal ogy:

I"'m an owner of a hangar here at Juneau. It was a
four-unit hangar conplex, [but] we recently added four
units on to them J[and] the net value of this whole

project's approaching $1 mllion now.... The
insurance prior to 9/11 for an aircraft hanger - not
contents insurance - was about $300 a year per hangar
bay; this is private noncommerci al . | mredi ately after

9/11, we were informed by the insurance underwiter
that they were not going to reissue the policy for the
ensui ng Yyear. And we finally found sonebody that
woul d insure and it went up 25 percent for a brand new
building with no contents insurance. But this is the
type of thing - |I'm sure you' ve heard elsewhere in
aviation - that [is] the backlash over 9/11.

In all honesty | can't say ... how this bill would
directly lead to ... insurance ... that would be
affordable for private aviators, or give sone |evel of
confort to our estates ..., but it seens to ne [to be]

a good start in the right direction. Right now it's
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pointless to try to get insurance that's going to do
what you want to do as a snall aircraft owner. And
[so I] just tell people ... what ny experience is and
what the age of the aircraft is and what we're doing.
If they choose not to get in, that's their own choice.
[ personally have] not refused to get in people's

aircraft, but | have opted out of getting in people's
vessels in years past because of ny personal
experiences; | wasn't confortable with ... what was in
front of ne.... | can't assure you that this would
make insurance affordable to aircraft [owners] - [|I'm
not in the insurance business - but it seens that it

would offer sonme relief and perhaps lead in that
direction, and | personally support it.

Nunmber 2086

REPRESENTATI VE BERKOW TZ asked M. Cough if he's had a chance
to ook at, and conmpare with HB 319, other pending |egislation
regarding air carriers.

MR. CLOUGH said he had not yet done so. He added, "I know there
is a lot of effort [on] that end, and | am nore than sonmewhat
famliar with the battles that the air carriers are facing now,
especially the '135 operators,’ and it's scary and it |ooks |ike
it's going to get worse."

CHAI R ROKEBERG referred to Section 3 of HB 319. He noted it
descri bes "conpensation" as: "a substantial paynment in noney,
services, or materials, but does not include a token paynent.”
He asked M. ddough to describe what expenses are customarily
shared between pil ot and passengers.

MR, CLOUGH said that the FAA allows gas expenses and other of
the aircraft's direct operating expenses to be shared on a pro
rata basi s.

REPRESENTATI VE BERKOW TZ noted that sonetinmes a pilot will fly
friends into a renote area to go hunting or fishing, and is then
given sone of the catch in trade.” He asked whether such a
practice would <constitute "a substantial payment in
materi al s".

MR. CLOUGH said he could not speak to that particular issue,
reiterating that the customary practice is to essentially share
fuel . He said that when he is operating as a private pilot
operating a private aircraft, if he were to ask passengers to
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pay for all of the direct costs of the airplane' s operation

he

woul d be in violation of FAA regulations; the FAA would view it
as "operating for hire.”

CHAIR ROKEBERG nentioned that he was "not sure that
[ Alaska's] fish and gane laws allow bartering and trading for
urban residents."”

Nunber 2238
KIP  KNUDSON, Era Aviation, I nc. ("Era"); testified
tel econference in favor of CSHB 319(L&C). He said:
W feel the bill wll, over the long term have a
direct inpact on our insurance rates. Just so you

know, the part of our operation that is relevant to
this legislation is our helicopter flightseeing tours,
where passengers board an aircraft in an urban area
and fly up to a renote area and usually get out of the
hel i copt er and have sonme sort of recreational
activity. That m ght be as sinple as wal king around
on a streanbed or as conplicated as getting off on a
glacier and getting on a dogsled. Currently, FEra
Avi ation briefs passengers, prior to their getting on
the aircraft, about the inherent dangers of that
recreational activity that they're about to engage in.

As far as | can tell, this |legislation does not
address the liability issues associated with getting
to and from the recreational activity; that's dealt
with in other statutes and other pieces of |egislation
that the conmmttee currently has before it. I am
probably specifically kept out of the loop on the
nunber of clains and nuisance suits brought against
Era, but based on the questioning brought [up] today,
|'"d be happy to spend tinme with any nenbers talKking
about that nunber with our corporate counsel. But the

typi cal one that you nmay hear over and over is: a
passenger gets on a helicopter in Juneau, they fly up
to a glacier, they get off the helicopter, they're

wal ki ng around on the glacier, they slip and fall, and
then either [there is] a charge that a claimwll be
brought or a claim is brought. And that's were this
specific pi ece of | egi sl ation will of gr eat

assi st ance.

Number 2322

Vi a
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MR. KNUDSON conti nued:

Now, it hasn't been discussed, but a carrier or an
operator does not have to give the briefing that is
outlined in this piece of |egislation. And then, if
they do not, they don't (indisc.) the initial

protection. Era is very excited about giving a nore
detailed briefing, and we'll be doing that regardl ess
of whether the legislation passes or not. But of

course, if this piece of legislation passes, then our
protection on sone of these clains wll be greater.

One thing that Era does have slight heartburn with ...
is the language that's contained on page 3 of the
bill. Starting on line 2 there's the discussion of
first aid and cardiopulnmnary resuscitation [CPR]
t rai ni ng. W think that application may be a little
br oad. (Indisc.) a sunmmer operation, we'd talked
about enpl oyees responsi bl e for assi sting
participants; that could be the custoner service agent
that actually takes the noney, [it] could be the line
service agents that are on the ranp getting the
helicopter into the air, it could [even] be ... the
guy that's feeding the dogs on [the] glacier.

So ... we have proposed ... |anguage that would say
t hat the people directly responsible for t he
recreational activity have that training. So, instead
of training hundreds of summer hires, we could train
20 to 30 sumer hires that are specifically engaged in
the recreational activity, and that is walking on a
glacier or in the dog sl ed.

CHAI R ROKEBERG asked whether that proposed |anguage has been
submitted to the commttee.

MR. KNUDSON indicated that M. Sylvester has that proposed
| anguage.

TAPE 02-48, SIDE B
Number 2390

MS. SYLVESTER confirnmed that this proposed |anguage had been
di scussed with the sponsor, and noted that he felt that such a
change should be left up to the commttee's discretion because
it would be limting the responsibilities of the providers
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sonewhat . She pointed out that on [lines 2 and 3], it says

"enpl oyees who are responsible for assisting in the actual
performance of a comercial recreational activity". Thi s
| anguage, she opined, would be construed as the actual raft
gui de, for exanple, since the word "actual"™ tends to limt who
that | anguage woul d apply to. She said that while it is not the
sponsor's intent to burden any industry, having CPR and first
aid training is not a bad thing. She said that should there be
an anendnent to address this issue, it would sinply involve
adding the word "directly"” in front of "responsible" on page 3,
line 2.

Number 2298

ROBERT WAGSTAFF, Attorney, testified via teleconference in
opposition to HB 319 after nentioning that he is also a pilot.
He sai d:

|"ve been a lawer for 35 years and a pilot for the
sane; | started to fly when | was in |aw school. A
lot of ny law practice is focused upon aircraft-crash
litigation, and [with regard to] my flying, at this
point | have about 10,000 hours in the air and hold an
airline-transport pilot rating and have owned nunerous

aircraft and own several now. ... | want to approach
this ... from ... an aviation perspective. Vhen |
take a guest in ny aircraft - which fromtine to tine
| do, | invite a friend to go fishing, and they're
| ooking forward to a good, safe, pleasant, successful
day - they trust nme conpletely with their lives and
safety.

They trust ne to get the weather briefing. They trust

that I'm know edgeable and current on ny aircraft and
its operating limtations, as well as ny own. They
trust nmy judgnment that | wll take them to a place
that is reasonably safe and [that] | wll not put them

in a position that may be hazardous to them and that
they may suffer injury from They have no know edge
of aviation. They have no know edge of the [weather
conditions] - they haven't got their own weather
bri efing. They have no know edge of the risk of the
operation of the aircraft in currents; for exanple,

if you're taking sonmeone fishing in a river
situation, landing on floats in the river ... can be
quite tricky and can al so be quite dangerous.
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In ternms of their assunption of risk or knowng really
what they're getting into, they don't have a clue
about how really, truly dangerous an operation such as
this can be. They are trusting their lives and safety
solely to me, and that's a responsibility that | have.
And | don't insure their safety; if the engine fails
through no fault of mne, |I'm not going to be held
liable for that, or if there is sonme act of God that
causes them injury, I'"'mnot liable for that. But |I'm
going to be liable for ny negligence when | do
sonething that a reasonably prudent person would not
do; when | "push weather" through [Lake d ark] Pass
sinply because | want to spend the night in Anchorage
and not at Lake Cark, I'mgoing to be responsible for
that, as well | should be.

Number 2173
MR. WAGSTAFF conti nued:

What this bill seenms to say, or what it really does,
is elimnate that responsibility by saying, "Well, the
person knows it's dangerous, so whatever happens,
they're on their own." Vell, they my know it's
dangerous, but they really do not know the actual
risk, or appreciate the risk, or have any control
what soever over what happens. Once we take off, ny
passenger, ny guest, is totally at ny nercy. There's
not hi ng they can do about anything at that point other
than pray and hope that their trust is not msplaced.
And if | abuse that trust, or if I'm negligent, |I'm
going to be responsible for it. And this [proposed]
statute seens to not recognize that very inportant
public policy that | should be responsible for ny
negligence when | take a guest up who's intrusting
hinself to me and they have absolutely no control over
what happens.

I'"m speaking primarily at this point to the guest
aspect of the [proposed] statute, but ... what |'m
saying applies equally to commercial operators, and
you would hope nore so when the passenger's actually
paying for the service - sonething that at the |east

should make a higher degree of responsibility. In
terms of insurance, | have insurance; | have liability
insurance and "hull i nsurance. " The liability
i nsurance, to nme, seens very reasonably priced. The
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hul | i nsurance can get quite expensive: at least 8 to
10 percent of the aircraft value for Ilanding off

ai rports, C [ and] f | oat pl ane oper ati ons are
generally - except for Lake Hood - off an airport.
But | have hull insurance as well. The liability
[insurance] is affordable ... - | hesitate to say
reasonably priced, but it certainly IS not

unreasonable - and it is obtainable.

Nunber 2081

MR WAGSTAFF added:

It would encourage ne not to have insurance - | think
I'd have it anyway, | know | would - but ... this
particular bill ... seens to encourage the |ack of
i nsur ance. Another point |I'd like to nake [is] in
terms of ... the inherent risk. In the years that
|"ve been flying, | knew a lot of people who were

flying, or pilots that are no longer with us, that
have been killed. And these are not just people that
| knew who they were or recognized the name; these are

people that if | saw on the street before the
accidents - their accidents - | would have stopped and
talked to them They were acquai ntances; we knew each
other's nane. And probably 20 years ago, | realized |
was forgetting their names - there were so many of
them - and it was hard to keep them straight. And so
| made a list that, wunfortunately, | still wupdate

frequently.

And in the 35 years |'ve been flying, there' re over 50

people that | know personally [who] were pilots that
have been killed in aviation. And, w thout exception,
and | nean literally wthout exception, there's not
one person whose death was not optional - it did not

need to happen: error of judgnment in weather, trying
to fly beyond their own or their equipnent's
limtations - the various things that go into making
an aircraft accident. There've been sone engine
failures that were attributable to mai ntenance, but in
the cases in which it happened, they knew about it;
they went ahead anyway and took a chance, and suffered
t he consequences.

Now, that's the reality of aviation, and to say that
soneone assumes t hat responsibility when t hey
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innocently take a ride wth soneone, they have no
know edge what they're getting into. Their deci sion
is based conpletely on trust and the superior
know edge of the pilot, and the responsibility is
great . So | think that this is really bad public
policy, and | also question the real need for it,
because insurance is available and obtainable, at
| east for ne....

Nunmber 1968
MR WAGSTAFF concl uded:

| heard a lot of things said today about, "Well, this

doesn't apply to negligence." Well, it does - as |
read it. And the idea of cost sharing - | heard that
initially explained; it was backwards from ... the way

it really is, as far as the FAA is concerned. And ..

["'m not sure what problem s being addressed here; if
there's an insurance crises or insurance rates that
[you' re] concerned with, there's absolutely no |inkage
between this legislation and any reduction of
insurance, nor is there any relief suggested. So |
guestion the reason for this - the need for it; the
policy seens reversed. I think that people should be
responsible for their negligence: [If] they don't
insure, they're responsible when they do not do
sonet hing that a reasonably prudent person should do.

MR.  WAGSTAFF, in response to questions, said that he has
represented both sides - both victins and operators - in
aviation-related disputes, and that when he represents an
operator, although it is the insurance conpany that pays the
| egal fees, he is actually working for the operator, and does
not and cannot directly represent the insurance conpany.

REPRESENTATI VE BERKOWN TZ referred to Section 3 [subsections
(b)(2)(A) and (B)] and asked for an explanation. He said: "In
essence, as | read it, it says this section doesn't apply to a
civil action if the owner has insurance or if he doesn't have
i nsurance but tells people about [it] - that he doesn't have
i nsurance. " He said that he is wondering how that would have
practical application.

MR. WAGSTAFF said that from an econom c standpoint, [that

| anguage] woul d encourage an operator to not have insurance. He
observed:
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This idea of linking liability with the existence - or
nonexi stence, in this case - of insurance seens contra

to the basic concept - legal concept - in tort |aw
that insurance is irrelevant. ... The existence or
nonexi stence of insurance can never be nentioned to a
jury because it's thought, and | think rightly so,
that [it] will sonehow skew their decision ... one way
or the other. And this |linkage here, | really
question it from a policy standpoint. And also it

seens to operate in the wong direction.
Number 1801

REPRESENTATI VE BERKOW TZ asked for clarification regarding the
term "owner or operator": “If 1 owm an airplane and | let you
use it, you would be the operator? And [if] sonething happens
to you while you're operating it, how would that play out just
on the basis of the first sentence?

MR. WAGSTAFF, referring to the term "owner or operator", said
that that |anguage is not unusual, but it generally applies to
commercial operations; for exanple, the "owner"” is the air-taxi
conpany or the air carrier, and the "operator" is an enployee.
He opi ned that that |anguage woul d be inappropriate for "a guest
situation with a private pilot" because, as is the case wth
him he is both owner and operator. He added, "I guess ... sone
people do have corporations that own their aircraft in an
attenpt to avoid liability, so | guess it could cover that."

REPRESENTATI VE BERKOW TZ sai d:

If I let my wife use ny boat, and sonething happens to
her ... O a friend uses ny boat and sonething
happens to him or her ... I'"'m just unclear on the
i nterplay. You've got all these disjunctives running

around in that sentence and it's sort of confusing to
unscranbl e.

MR. WAGSTAFF agr eed.
Nunmber 1698

BRUCE BARKER, Vice President, General Manager, Munt Roberts
Tramnay, testified in favor of HB 319. He said:

HOUSE JUD COW TTEE - 26- April 15, 2002



I would like to encourage you to pass this
| egislation. W feel that this would be of benefit to

us ... [as] the second highest visitor activity in the
state after the Wite Pass Railroad. W do about
200,000 visitors a year.... And | think we need to

keep in mnd, one of the main purposes of this is not
so much to base the legislation on what has happened,
but [on] what we might avoid in the future - ... the
nui sance suits, which are extensive....

W feel that this would go a long way in hel ping us
avoid sonme of those [situations] where we're being
sued because sonmebody wasn't watching where they were
going and fell off the trail, or had a heart attack on
the nountain and had to take the tram down and didn't
make it. There's a nunber of situations like that
that occur. W do our best to try to nmake our paying
guests aware of the environnent that they're entering;
particularly this time of year - early in the season -
we have lots of snow on top of the tram right now

nore than |'ve ever seen ... in the four years [|'ve
been here. So we will have trails that are covered
wth ice; we do have areas that nelt out holes
underneath the snow t hat people can fall into.

MR. BARKER showed the conmttee a sign that he had brought wth
him and said:

This is a sign that we use early in the season.
There's only two places where the public can get away
from the nountain station of the tram and we have

signs posted at both spots. Last year | had an
elderly worman who had gone right past this sign,
gotten off of the trail, got lost, fell into a hole,

got stuck in the snow, sonehow got herself back to
[the] tram her husband found her, and her hands were
cut up fromgrabbing on little branches of trees. And
she [was] very unhappy and felt that | had a very
| arge amount of responsibility in how she got |ost out
there, even though she wal ked right past this sign.
And | did point the sign out to her, and she
understood that she had wal ked right past this sign
and didn't read it.

Nunmber 1556
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| was very kind to her and took care of her and nade
sure she was happy and bought her and her husband

di nner, and they went away happy. W've also had a
nunber of injuries on the nmountain where people have
broken their ankle or broken their wist ... - nostly
it's due to falling off a trail. And | have always
gotten them quickly to the hospital, and paid for the
anbul ance, paid for their deductible - if there was a

deducti ble - and been happy to do that w thout getting
into [a] nuisance suit, which, as [M. Wndred]
poi nted out, can be very expensive.

MR. BARKER showed the conmttee another sign he'd brought wth
him and said that it was what he was going to have made up for
the com ng season. He said that it addresses the ice and nud
situation a little bit nore specifically.

CHAI R ROKEBERG surm sed that not all of M. Barker's clientele
are English speaking.

MR. BARKER said that is correct, although the majority do speak
Engl i sh. In response to a question, he confirned that his
conpany al so uses [signs with] international synbols.

REPRESENTATI VE JAMES surm sed that even if HB 319 were to becone
law, M. Barker would continue to treat clients who have had
simlar difficulties in the same manner because negative
publicity is bad for business.

REPRESENTATI VE BERKOW TZ asked M. Barker how nmany |awsuits were
brought agai nst his conpany |ast year.

MR. BARKER indicated that he has never had any lawsuits filed
agai nst hi s conpany.

CHAI R ROKEBERG suggested that HB 319 would enable conpanies to
"practice preventative |aw. "

MR. BARKER indicated that they strive to do so as nuch as
possible. He nentioned the term "guest services," and said that
these include taking care of the guests, meking sure they're
happy, addressing their needs, giving them nore than what they
were anticipating. By doing these things, he added, "you al ways
win" He said that the main reason that his conmpany would |ike
to see HB 319 pass is that even though "I haven't been sued in
six years, | wll get sued, and right now I have a |ost person
on the nmountain - he's been |ost since Septenber 10 - and how
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that's going to fall out, | have no idea, but ... | hope that we
recover his body this year." He added, "His wife is going to
come back up, and we've been communicating with her,” but this
is the type of situation for which it would be very beneficial
to have this bill in place.

Number 1390

MR. BARKER, in response to a question regarding this |ost
i ndi vi dual , expl ai ned:

He was a 79-year-old Japanese-Anerican, had advanced
Al zheinmer's, was with his wife and brother-in-law, the
brother-in-law was assigned the responsibility of
watching him was sitting at the top of the tram ..
in a public place, and the brother-in-law went over
going to take a picture, turned around and he was

gone. And we haven't found him it's a very
interesting situation. ... W called in "search and
rescue," looked ... a big part of the evening. The
next norning, of course, was 9/11, and all our rescue

people, all the authorities - fire departnment, et
cetera, et «cetera - were totally wapped up in
energency reactions to that. W were lucky enough to

get a helicopter in the air with an infrared sensor -
who covered the whole top of the nountain out of the
trees and didn't find a thing.

REPRESENTATI VE BERKOW TZ asked M. Bar ker whet her hi s
[ i nsurance] prem uns have gone up in that tine.

MR.  BARKER sai d: "We have been infornmed by our insurance
conpany that our premunms are going up; 30 to 50 percent is what
ny insurance conpany quoted us. Luckily we ... had signed our

new contract prior to Septenber 11."

REPRESENTATI VE BERKOW TZ sai d: "I m unclear why this specific
bit of legislation would take a substantial bite out of that 30
to 50 percent."”

MR. BARKER replied:
well, what this legislation would do is it would
prevent a nuisance suit against ne, which would |ead

to an increase in ny rates; as [M. Wndred] pointed
out, insurance conpanies base their rates on what they
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call an "experience nod," and as your "experience nod"
i ncreases, then your rates increase.

Nunber 1293

REPRESENTATI VE BERKOW TZ poi nted out, however, that:

As | understand it, you haven't had any nuisance
suits, and yet your rates have already gone up 30 to
50 percent. And it seens to ne that nmaybe the focus

ought to be on the insurance conpani es who've actually
cost you npbney, as opposed to these suits, which
haven't.

MR. BARKER sai d:

Again, ... |I'm thinking about the future; [|I'm not
t hi nki ng about ... what has happened in the past. I
haven't had any suits, but | wll have suits in the

future; it's guaranteed in our |itigious society, and
this is what [we wish] to avoid, and that's why we
support this |egislation.

REPRESENTATI VE BERKOW TZ asked M. Barker whether he would al so
be supportive of legislation that affected the insurance rates
directly.

MR. BARKER asked whether Representative Berkowitz was referring
to liability caps.

REPRESENTATI VE BERKOW TZ said no; liability caps pertain to the
"damage end of things". He clarified that he was referring to
| egi slation that woul d affect insurance rates.

MR. BARKER i ndi cated he would be supportive of |egislation that
woul d keep insurance rates under control.

REPRESENTATI VE MEYER asked M. Barker whether his conpany posts
si gns warni ng people of bears and other wildlife. He also asked
who would be responsible if a bear were to chase one of the
passengers.

MR. BARKER said they did have "the typical bear signs at both
trail heads that warn people that bears are around, and it's the
sane sign that you see on all the trailheads throughout town;
Trail Mx [Inc.] puts those up for us."
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REPRESENTATI VE JAMES nentioned that she is not specifically
focused on lowering insurance rates, because that nmay only
result in there being fewer insurance conpanies, which could
result in insurance not being available at all. She said that
she understood the concerns regardi ng nui sance suits.

Nunber 1118

CHAI R ROKEBERG nmade a notion to adopt Conceptual Anendnent 1:
On page 3, line 25, after the word "conpensated” insert "or
hired". That portion of the bill would then read: "if the
owner or operator is not being conpensated or hired for the
transportation.” He remarked that such |anguage is consistent

wi t h FAA | anguage.
REPRESENTATI VE BERKOW TZ asked:

Are you trying to say, "is neither being conpensated
nor hired"? O are you trying to say, "is not being
conpensated or is being hired"?

CHAI R ROKEBERG, after consulting with commttee staff, rem nded
menbers that it is a conceptual anendnent; thus the drafter and
commttee staff wll ensure that the appropriate |anguage is
i nserted.

Number 1030

CHAI R ROKEBERG noted that there were no objections to Conceptual
Amendment 1. Therefore, Conceptual Anendnent 1 was adopt ed.

CHAIR ROKEBERG referring to the suggested change regardi ng CPR
and first aid training, indicated that he is satisfied that the
current language is clear that only the enployees directly
responsible for participants [during] the recreational activity
will be required to have that training.

REPRESENTATI VE JAMES indicated agreenment; it "probably woul dn't
apply" to "ticket agents or anything like that."

REPRESENTATI VE BERKOW TZ sai d: "It seenms to nme that vyou're
putting an excessive burden on business ... with this
par agraph.” Wth regard to the tram for exanple, the current

| anguage could apply to everybody who opens and closes the tram
doors, or everyone who takes a ticket, or all the greeters; they
are all directly "responsible for assisting participants in the
actual performance of a commercial recreational activity", he
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added. Referring to raft trips, he indicated that the sane
could be said of everybody who drives a bus, paddles a boat, or
cooks [for the passengers]; because they are all directly
responsi ble for assisting participants, according to the current
| anguage they would all be required to have this training.

CHAI R ROKEBERG said he disagrees and therefore infers that the
| anguage does need clarification.

REPRESENTATI VE JAMES i ndi cat ed t hat accordi ng to her
understanding of Representative Berkowitz's interpretation of
the current |anguage, sinply adding "directly” won't clarify the
i ssue.

CHAI R ROKEBERG said he would concede that there is anmbiguity in
the current |anguage and thus it is subject to interpretation.

Nunmber 0858

CHAI R ROKEBERG nmade a notion to adopt Conceptual Anendnent 2:
"The [paragraph] (2) on page 3 [lines 2-5] be narrowed in its
scope to nmean only those people that are directly and actually
participating in the activity with the client, and therefore
having a |imtation on it."

REPRESENTATI VE BERKOWN TZ asked how "commrerci al recreational
activity" is defined.

CHAI R ROKEBERG pointed out that it is defined on page 3, [lines
17-20].

Nunber 0773

CHAI R ROKEBERG noted that there were no objections to Conceptual
Amendnent 2. Therefore, Conceptual Anmendnent 2 was adopt ed.

Nunber 0760

REPRESENTATI VE JAMES noved to report CSHB 319(L&C), as anended,
out of commttee wth individual recommendations and the
acconpanyi ng zero fiscal note.

Nunmber 0753

REPRESENTATI VE BERKOW TZ obj ected. He said:
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It seenms to me that this is an anti-business bill

because of the requirenents that | spoke to earlier.
The definitions of "commercial recreational activity”
as well as "recreational activity" are so broad that
they would in essence account for anything that took
pl ace outdoors, anywhere.... And | don't think it
solves the problemthat it's intending to solve, which
is to lower the costs of doing business in the state,
and it certainly doesn't provide additional safety

precauti ons for consuners of t hese out door
recreational activities. And, therefore, because it
serves no good public purpose whatsoever, | oppose it.

CHAI R ROKEBERG sai d he di sagr ees.

REPRESENTATI VE JAMES said she, too, disagrees. She surm sed
that the bill recognizes that there is an inherent risk to
[certain activities], and stipulates that just because soneone
gets hurt after choosing to participate in an activity, he/she
w Il not necessarily receive conpensation.

Nunmber 0676

A roll call vote was taken. Representatives Coghill, Meyer,
Janmes, and Rokeberg voted to report CSHB 319(L&C), as amended,
out of commttee. Representatives Berkowi tz and Kookesh voted
against it. Therefore, CSHB 319(JUD) was reported out of the
House Judiciary Standing Committee by a vote of 4-2.

CHAI R ROKEBERG cal | ed an at-ease from2:55 p.m to 2:56 p.m

HB 124 - NURS. HOVE/ ASSI STED LIV. EMPLOYEES/ VI SI TOR

Nunmber 0639

CHAI R ROKEBERG announced that the last order of business would
be HOUSE BILL NO 124, "An Act prohibiting nursing facilities
and assisted living hones from enploying or allow ng access by
persons wth certain crimnal backgrounds, wth exceptions."
[Before the coommttee was CSHB 124( HES) . ]

Nunber 0629
REPRESENTATI VE COGHI LL noved to adopt the proposed commttee
substitute (CS) for HB 124, version 22-LS0087\R, Lauterbach,

4/ 3/ 02, as a work draft. There being no objection, Version R
was before the conmttee.
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Number 0592

CHRI STOPHER KNI GHT, Staff to Representative Andrew Halcro,
Al aska State Legislature, sponsor, sai d, on behal f of
Representative Halcro, that the inpetus for HB 124 cane from
seni or advocacy groups that were interested in "putting 'barrier
crines' into statute.” He noted that a nunber of senior |ong-
term care advocates and nursing facility advocates have been
worried about individuals who have [commtted] serious offenses
being hired to work in such facilities. He added that [Version
R] defines what constitutes a serious offense. He expl ai ned
that currently, the Departnment of Administration (DOA) and the
Department of Health & Social Services (DHSS) have the statutory
authority to adopt "regulations for 'barrier crinmes."" After
nuner ous years, he added, one departnent has done so.

MR KNIGHT noted that WVersion R adds the requirenent that
potential enployees provide a sworn statenment that they have not
been convicted of any offenses in which the victim was a
resident of a nursing facility and/or a long-termcare facility.
He added that by requiring a sworn statement, "we've renoved the
fiscal note."

CHAI R ROKEBERG asked M. Knight what he nmeans by "barrier
crime.”

MR. KNI GHT sai d:

W call this the "'barrier crines' legislation,” and
the idea is that those individuals who' ve been

convicted of heinous crinmes - serious offenses -
should not ... [be allowed] to work in our long-term
care facilities and nursing facilities. And [I] think
it's [an] inportant neasure ...; protection and care

of our elders should be of the highest priority.

CHAI R ROKEBERG again asked what is neant by the term 'barrier
crinme.’

MR. KNI GHT sai d:
It's kind of just a colloquial word used when we put
into statute preventative neasures from higher and/or

-- | guess just limt one's abilities concerning their
crimnal record.

HOUSE JUD COW TTEE - 34- April 15, 2002



Nunber 0448

ALI SON ELCGEE, Deputy Comm ssioner, Ofice of the Conm ssioner,

Department of Admnistration (DOA), remarked that
speaki ng on behalf of both the DOA and the Departnent
& Social Services (DHSS). She said:

W certainly support the general concept

she is
of Health
t hat

Representative Halcro is trying to address here.
However, we do have sone concerns over the |anguage
that is used in the proposed commttee substitute for

HB 124. W have nmade copies ... of what has
adopted in a joint regul ation project by

Department of Admnistration and the Departnent

Health & Soci al Services for our assisted-|

i censing function. Now, these do not apply

been
t he
of
Vi ng
to

nursing homes, but the nursing home certification and
licensing staff have said that they are interested in
adopting corresponding regulations for the nursing
honme industry, so that we've got a simlar regulation

format for both environnents of |ong-term care.
sinply have not gotten those regulations adopted

They
yet

because of the nunerous other projects they've got on

their plate right now.

One of the things that we've done, in terns of
adopting these regulations, is we've taken an approach
where we have sone crinmes that ... create a permanent
bar for enploynent in the long-term care industry, and
those are listed ... as "Absolute Barrier Crines," and
you'll see that in the spreadsheet. So sonebody who's

convicted [of] one of these crinmes can never ever be
enployed in a long-term care environment or in an
assisted Iliving environment, which is what these
regul ations apply to. W have then, after identifying

the absolute barriers, ... identified barriers

t hat

are time-barred. So, if you have commtted the crines

that are listed under "10-Year Barrier Crinmes" w

thin

the past 10 years, you're not eligible for enploynent
in an assisted living environnent. There are crines
where you're tinme-barred for five years, and there

[are] a couple of crines that are listed as two-

bar s.
Number 0280

MS. ELGEE conti nued:
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This allows [sone discretion for] people who have
commtted crinmes, and ... the case you'll find nopst
frequently is sonebody who's committed a crinme in
their youth, and ... 20 years later there's been no
crimnal history in between that youthful offense and
t oday. And the |anguage that's contained in the
comittee substitute for [HB  124] woul d not
di stinguish; it would make nost of the crinmes that we
have put into our barrier-crime regulations permnent
barriers. And that is by virtue of the |anguage that
is contained in both sections; first, in the nursing
hone section on page 2, line 14: "a serious offense,
as defined in AS 12.62.900". This makes that serious
offense a permanent bar to enploynent. [ Al aska
Statute] 12.62.900 is any felony offense. So we would
not have that opportunity to differentiate between the
degree of tinme, or the length of tine, since that
crinme was conmtted.

W also are aware of ... an article ... regarding a
Pennsyl vania court ruling, (i ndisc. - coughi ng)
published in January of this year. [ The] state of

Pennsylvania attenpted to adopt simlar |egislation
that just had this broad-sweeping "any crimnmna
of fense, you never can work in long-term care" Kkind of
appr oach. And the courts in Pennsylvania ruled that
as being too broad, and said, essentially, that there

needed to be a nexus between the crine and the
enpl oynment environnment in order for you to be able to
bar sonebody permanently from ever being able to
participate in that enploynent environnent. ' ve
checked with our attorneys, and they believe that
[with] a pernmanent bar, such as proposed in HB 124,
that our courts would rule very simlarly to the
Pennsyl vani a courts.

Number 0102
M5. ELGEE concl uded:

That said, we have no objection to the |anguage that
is in [HB 124] requiring the sworn statement that the
crinmes have never been [conmitted]; this would allow
us to put a zero fiscal note on this bill. And if the
| egi slature wants to actually enbody in statute nore
explicit direction in barrier crinmes, we would suggest
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that you nodel the statutory |anguage after the
regul ati ons that we have adopt ed.

CHAI R ROKEBERG i nquired: "You're not suggesting we should
adopt, by reference, your regulations in statute?"

MS. ELGEE replied: "I think that's backwards, M. Chairman; I
was suggesting that you actually wite into statute
permanent barriers and list all the crinmes ..."

CHAI R ROKEBERG i nterjected, remarking that were they to do that,
the bill would becone very | ong.

MS. ELGEE concurred. She went on to say:

We're very happy, M. Chairman, just maintaining this
definition in regulation; we think this works very

wel | . And when Representative Halcro started this
particular legislation, we had not finished the
[ adoption] of regulations. But we have, since that

tinme, actually gotten these regul ations adopted; they
were in a public hearing process |ast year when this
[bill was started].

TAPE 02-49, SIDE A
Number 0001

CHAI R ROKEBERG nentioned that it took the sponsor three nonths
to request that the bill be heard in the House Judiciary
St andi ng Conmi ttee.

REPRESENTATI VE JAMES said that she agreed with M. Elgee that
yout hful indiscretions should not becone a pernmanent bar to
enpl oynent. She nentioned that some people, early in life, have
had al cohol or drug problens, but have since turned their |ives
around, and those people should not automatically be barred from
working in this field. "W have a tough tinme getting people to
work in these jobs; they're not easy, [and] you ve got to have a
| ot of conpassion,” she added. She noted that after quickly
| ooki ng over the |ist provided by Ms. Elgee, she did not see any
problenms with it.

Nunmber 0114
LI SA CARESS-BEU, President, Center for Advocacy and Rights of

the Elderly (CARING, testified via tel econference in support of
HB 124. She sai d:
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As president of Alaska's only citizen advocacy group
for [protection of the rights] of the elderly, | urge
you to support this bill. Alaska currently has no |aw
that prohibits nursing hones and assisted |iving hones
fromenploying and retaining individuals with crimna

backgrounds. . .. How has Al aska allowed this situation
to continue unanswered? Now is the tinme to raise the
bar of expectation when it cones to the care of the

vul nerable elderly in our state. Residents in |ong-
term care facilities are of ten i ncapabl e of
comuni cating situations of abuse, negl ect, or
financial m sappropriation. They' re depending on us

to provide for their safety.

Individuals with a history of crimnal activity that
may be working in or seeking enploynment in Alaska's
nursing and assisted living hones nust not be allowed
to prey on our nost vulnerable senior citizens.
Adm nistrators of long-term care facilities have
conplained that to prohibit individuals wth crimna
backgrounds from working in their homes shrinks an
already depleted |abor pool to a point wher e
acceptable staffing ratios are inpossible to maintain.
This is a nationwide problem good caregivers are

increasingly difficult to attract. However, this is
no excuse for enploying persons ... [with] known
crimnal histories. Under no circunstances should a

person that is no longer able to conmunicate their
needs be subject to [receiving] intimte care from a
person with a known crimnal history....

Number 0241
MS. CARESS- BEU concl uded:

A 1999 ... legislative audit done on the Al aska
[ Pioneers'] Hone system [shows] that they enployed
four people that had been convicted of sexual abuse

Wuld you want one of those enployees to Dbe
responsi ble for bathing your nother or father? You
woul d never consider allowing a person with such [a]
history to be enployed in [the] care of our children

Wy are our frail elders |ess deserving of our
protection? It's frightening to know that assisted
living homes and nursing homes in Alaska currently
enpl oy people who've been terminated from previous
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jobs for substantiated abuse ... [of] long-term care
resi dents.

Must residents and their famlies continue to suffer
the enploynent of people with crimnal convictions?
Pl ease take this opportunity to help protect Al aska's
residents of long-term care from predators roam ng the
halls of the place that they are to think of as their

hone. | applaud Representatives Hal cro, Hayes, Dyson
and Stevens for taking a stance to protect Alaska's
| ong-term care residents; | ask the rest of this

commttee to join them and pass HB 124. Thank you.
Number 0318
Al LEEN HERRI NG Vice President, Center for Advocacy and Rights
of the Elderly (CARING, testified via teleconference in support
of HB 124. She sai d:

| believe that [HB 124] w Il provide added protection

to ... vulnerable elderly adults living in ... nursing
and assisted living honmes from predators working as
caregi vers. My late father, Frank Y. Swanson, was a

resident of the Sitka and Anchorage [Pioneers'] Hones
for five years. Currently there is no law to prohibit
nursing and assisted Iliving hones from enploying
individuals wth crimnal backgrounds. The 1999
| egislative audit lists four individuals enployed by
the [Pioneers'] Hones that have been convicted of
sexual assault. Logic would tell us that we do not
want our children cared for by individuals wth
convictions of theft, rape, pedophilia, or abuse. Wy
don't we offer the same protection to the vul nerable
el derly adult?

House Bill 124 will not place any additional financial
burden on the state, and would help ensure that the
rights and safety of the residents would be protected.
| have a personal interest in [HB 124] being passed
and inplenented so that the frail and ... vulnerable
residents in ... nursing and assisted living homes who
often have no voice in their care are assured a safe
environment in their declining years. My father died
under suspicious circunstances at APH [ Anchorage
Pi oneers' Hone], and the suspected caregiver is stil

enpl oyed as a caregiver. | just want to urge you to
pass [HB 124]; it's a very critical bill, and any
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crime against the elderly in a nursing or assisted

living hone is totally unacceptable. Thank you.

CHAIR ROKEBERG nmentioned that he renenbered M.
f at her .

Herring's

MR. KNI GHT, comenting on points raised by Ms. Elgee, said:

She says this is a broad-sweeping neasure. If you
| ook at the definition of serious ... offense, which
is ... currently in statute, we talk about any
felony ... offense. W currently require that if you

want to vote, you can't be convicted of any felonies,
so that is a barrier crime that's currently within our
st at ut es. Crinme involving donestic violence, crines

involving sexual assault/sexual abuse of a m

nor,

incest, unlawful exploitation of a mnor, indecent

exposure, contributing to the delinquency of a m

nor,

di stribution of pornography, prostitution - these are
al | serious crinmes, they're not br oad- sweepi ng
measur es. We're not talking about reckless driving
m sdemeanor B or C charges. We're talking about

pretty serious crinmnes.

Number 0532

If you ve been convicted of these, you certainly

shouldn't be allowed to work in a nursing faci
where you have vulnerable adults. And that's

lity
al |

we're trying to get across here. Qur senior advocates
are very concerned about regulations; regulations are

not pernanent mneasures.... They can be changed

next

week, next year.... As we all know, ... regulations
cone and go as admnistrations cone and go, and we
feel that we need to have sonething within the statute

that has sone substance - sone teeth - and
i nportant to get sonething in there.

it's

The regulations that the Departnent of [Health &

Social Services] adopted took five years in

t he

maki ng. They had the statutory authority five years

ago; it took five years to get ... sonething
regul ati on. The Departnment of Admnistration,
nursing facilities, has yet to adopt regulati
gr ant ed, W th t he t hr eat of this (1 ndi

into
for

ons;

sc.)

| egislation, they certainly want to get regulations
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into place, but | think ... we need to take sone
neasur es here.

CHAI R ROKEBERG asked whether it is the sponsor's intent to have
a higher level of barrier than the departnents have.

MR. KNI GHT said he would not comrent on that issue. He added:
"I do know that if you look at the regulations, and |I'm not
going to waste the conmttee's tinme as far as ... trying to |ook
for parallels within the regulations and serious crinme offense

CHAI R ROKEBERG interjected to say that he was | ooking at "5-Year
Barrier class C felony '"failure to register as a sex offender or
child kidnapper in the first degree'." He noted that with this
"failure to register” crine, it can be presunmed that one has
al ready conmmtted a sex offense.

MR. KNI GHT agr eed. He added: "W're trying to put sonme teeth
in this statute ...; ... the regulations that the departnent has
adopted will not be negated by our adoption of the statutes.”
Both would be in effect, he remarked; the [departnents] would
still have the authority to change their regul ations.

CHAI R ROKEBERG remarked to M. Knight that he appeared to be in
direct opposition to the departnent.

MR. KNI GHT di sagreed.

CHAIR ROKEBERG said that instead of sending HB 124 to a
subcomm ttee, he would rather give M. Knight and the sponsor
timte to wirk wth the departnents to develop sonething
acceptable to all parties.

Nunmber 0683

REPRESENTATI VE JAMES nentioned that she has known people who
have made terrible mstakes in their youth. She al so rem nded
menbers that she has often spoken against junping to make people
felons at a young age. Maki ng soneone a felon when he/she is
young can destroy that person's life rather than fixing it, she
added. She nmentioned that she was raised to believe in the
concept of forgiveness, and that considering the |ow nunber of
people who are even willing to work in this field, she did not
want to say that [every felon] is automatically permanently
barred from that type of enploynent. She said, "You' ve got to
make that evaluation on who they are today, what they have been
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doing over the last nunber of years, and what their behavior is
like." She also said:

Drugs and al cohol make a big change in people's lives,
and when they can get over that, and nmany of them do

., there's a conplete change in their behavior. I
don't want to rule them out and tell them that their

life is no good. So, | would rather have sonething
that is a little nore ... permssive in sone certain
cases.... Wen we need a |lot of people to treat

[el derly] people conpassionately and take care of them
in their vulnerable age, | agree that we need to have
people who are serious about doing it and doing it
right, but | don't want to exclude [people] to the
point that we don't ... have anybody to do it.

REPRESENTATI VE BERKOW TZ asked whether including an el enent of
discretion in HB 124 woul d assuage sone nenbers' concerns.

REPRESENTATI VE JAMES said it certainly would, adding, "I just
don't want to wite people off if they' ve worked really hard to
rehabilitate thensel ves."

REPRESENTATI VE BERKOW TZ sai d: "So, you could do it wth
unl ocki ng presunptions, then."

Number 0832
MR KNI GHT sai d:

|"ve got a grandnother currently that has Al zheiner's,
and she lives in a nursing facility back in South

Car ol i na. And ... we cone from a good Christian
famly, she was a good Christian |lady grow ng up, and
on a personal level, |I'd have sonme serious issues

with soneone who'd been convicted of sexual assaults
and sexual abuse of a mnor wrking wth ny

grandnot her who's nentally inpaired.... That raises
some serious concerns for nme, and | know sone of
that's covered - there are sone parallels - wthin
current existing regulations, but | think that we have

an opportunity to put sonething in statute that's
going to be lasting.

REPRESENTATI VE JAMES acknow edged that she has the sane

concerns, but added that when [the crinme] of donestic violence
is included, it raises a whole different issue.
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CHAI R ROKEBERG asked Ms. Elgee to recap the current status
regardi ng the adoption of the aforenentioned regul ati ons.

MS. ELGEE sai d:

The regulations for the assisted l|living environnent,
whi ch cover both the Departnent of Admi nistration and
the Departnment of Health & Social Services, were
adopted last August. And | would like to clarify that

even ahead of this absolute laundry list, so that
everybody ... knew what the ground rules were, we were
conducting crimnal background checks. It was just

that we did not have a black and white list that says
"yes" to this one, and "no" to that one.

CHAI R ROKEBERG announced that the HB 124 [Version R] would be
hel d over.

ADJ OQURNMENT
Number 0904

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:18 p. m
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