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W TNESS REG STER

DAVI D D AMATO, Staff

to Representative Harry Crawford

Al aska State Legislature

Capi tol Building, Room 426

Juneau, Al aska 99801

POSI TI ON STATEMENT: On behalf of the sponsor, Representative
Crawford, presented Version R of HB 317.

ANNE CARPENETI, Assistant Attorney Ceneral

Legal Services Section-Juneau

Crimnal Division

Department of Law (DQL)

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON STATEMENT: Noted that the admnistration supports HB
317.

REPRESENTATI VE KEN LANCASTER

Al aska State Legislature

Capi tol Building, Room 421

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Sponsor of HB 295.

JUSTIN CARRO, Intern

to Representative Ken Lancaster

Al aska State Legislature

Capi tol Building, Room 421

Juneau, Al aska 99801

POSI TI ON STATEMENT: Assisted with the presentation of HB 295.

MARY MARSHBURN, Director

Di vi sion of Mtor Vehicles (DW)

Department of Adm nistration (DOA)

3300B Fai rbanks Street

Anchor age, Al aska 99503

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
295.

DAVI D HUDSQN, Captain

Adm ni strative Services Unit

Central Ofice

Di vision of Al aska State Troopers (AST)
Departnent of Public Safety (DPS)

5700 East Tudor Road

Anchor age, Al aska 99507-1225

HOUSE JUD COW TTEE - 3- April 8, 2002



POSI TI ON STATEMENT: Provi ded comments during discussion of HB
295.

MARK LOSCHKY, Regional Director

External Affairs

AT&T Wrel ess Services, Inc.

617 East| ake Avenue East

Seattl e, Washington 98109

POSI TI ON STATEMENT: Testified in opposition to HB 295.

ROGER BURNS

2559 Dal e Road

Fai r banks, Al aska 99709

POSI TI ON STATEMENT: Testified in opposition to HB 295.

MARY ANN PEASE, Vice President

Cor por at e Commruni cati ons

Al aska Conmuni cati ons Systens (ACS)

600 Tel ephone Avenue

Anchor age, Al aska 99503

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
295.

JOAN PRI ESTLEY, M D.; Associate

Assenbly of Learning and Heal th (ph)

3705 Arctic Boul evard

Anchor age, Al aska 99503

POSI TI ON STATEMENT: Testified in opposition to HB 295.

REPRESENTATI VE LESI L McGU RE

Al aska State Legislature

Capi tol Building, Room 418

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Sponsor of SSHB 316.

STEPHEN E. GREER, Attorney at Law

PO Box 24-2903

Anchor age, Al aska 99524-2903

POSI TI ON STATEMENT: Assisted with the presentation of SSHB 316
and responded to questions.

DOUGLAS J. BLATTMACHR, President
Chi ef Executive Oficer (CEO

Al aska Trust Conpany

1029 West Third Avenue, Suite 601
Anchor age, Al aska 99501-1981
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POSI TI ON  STATEMENT: Testified in support of SSHB 316 and
responded to questions.

DAVID G SHAFTEL, Attorney

550 West 7th Avenue, Suite 705

Anchor age, Al aska 99501

POSI TI ON STATEMENT: Uged the commttee's support of SSHB 316
and responded to questions.

ACTI ON NARRATI VE

TAPE 02-45, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting back to order at 1:45 p.m Representati ves
Rokeberg, Janmes, Coghill, Meyer, Berkowitz, and Kookesh were
present at the call to order. [For mnutes on the Division of
| nsurance update, see the 1:15 p.m mnutes for this date.]

HB 317 - STALKI NG & PROTECTI VE ORDERS

Nunber 0021

CHAI R ROKEBERG announced that the first order of business would
be HOUSE BILL NO 317, "An Act relating to stal king and anendi ng
Rule 4, Alaska Rules of Gvil Procedure, and Rule 9, Al aska
Rul es of Admnistration.” [ Adopted as a work draft on 3/6/02
was the proposed commttee substitute (CS) for HB 317, version
22-1S1258\J, Luckhaupt, 3/5/02.] Chair Rokeberg noted that the
committee also had for its consideration the proposed conmttee
substitute (CS) for HB 317, version 22-LS1258\R, Luckhaupt,
4/ 5/ 02.

Number 0029

REPRESENTATI VE BERKOW TZ noved to adopt the proposed commttee
substitute (CS) for HB 317, version 22-LS1258\R, Luckhaupt,
4/ 5/ 02, as a work draft. There being no objection, Version R
was before the commttee.

Nunmber 0072

DAVID D AVATO Staff to Representative Harry Crawford, Al aska

State Legislature, sponsor, said, on behalf of Representative
Crawford, that to alleviate concerns expressed by the commttee,
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Version R does not include the mandatory arrest provisions
regarding child protective injunctions. He el aborated:

[ Subsections (a)(l1l) and (2) of Section 1] sinply
identify how soneone goes about conmitting the crine
of violating a protective order. [ Subsection (a)(1)]
indicates that that section is a donestic violence
protective order, and [subsection (a)(2)] indicates

that it is now a new ... [paragraph] for a stalking
protective order. Section 2 of the bill ... redefines
a donestic violence protective order on [page 2, line

6]; that's redefined as AS 11.56.740(a)(1), which, as
| stated earlier, just refers only to the donestic
violence protective order, which is already in |aw.
So, there's no mandatory arrest for a stalKking
protective order under ... [Version R

Section 3 gets into the particulars of the stalking

protective orders, and this - again, to accommobdate
the commttee - follows the donestic violence
protective-order |anguage as closely as it can while
still maintaining that it's acting as a stalking
protective order. In this regard, the bill was

nodified to that nmethod to make it easier for
practitioners to understand what the |legislative

i ntent was. ... Nothing else has really changed in
terms of the definitions; it's just sinply followed
t he donestic violence protective-order bill, which was

the majority of the commttee's concern.
Number 0235

ANNE CARPENETI, Assistant Attorney General, Legal Services
Section-Juneau, Crimnal Division, Departnment of Law (DOL), said
sinply that the DOL supports HB 317.

Nunmber 0333

REPRESENTATI VE JAMES noved to report the proposed committee
substitute (CS) for HB 317, version 22-LS1258\R, Luckhaupt,
4/ 5/ 02, out of commttee with individual reconmendations and the
[ acconpanying] fiscal notes. There being no objection, CSHB
317(JUD) was reported out of the House Judiciary Standing
Committee.

CHAI R ROKEBERG cal l ed an at-ease from1:50 p.m to 1:52 p. m
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HB 295 - PROHI BIT CELL PHONE USE WHEN DRI VI NG

Number 0360

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO. 295, "An Act relating to prohibiting the use
of cellular telephones when operating a notor vehicle; and
providing for an effective date."

Nunmber 0438

REPRESENTATI VE KEN LANCASTER, Al aska State Legislature, sponsor,
offered that HB 295 w Il help ensure the safety of Alaska's
roadways by Ilimting the wuse of cellular telephones ("cel

phones”) in notor vehicles to only "hands-free" units. He
remar ked that new technol ogies are available for hands-free cel

phones, and indicated that HB 295 encourages the use of those
type of units in notor vehicles. He remarked that AT&T Wrel ess

Services, Inc., is giving anay a hands-free unit with every cell
phone that it sells, and that there are nechanisns with which to
convert a car radio into a speaker for a cell phone, thus
turning a regular cell phone into a hands-free wunit. He
suggested that encouraging "non-use" of [regular] cell phones
will save lives, adding that "everyone nust share the road, and

we all share in the safety concerns of others.”

REPRESENTATI VE JAMES referred to subsection (c) [of the proposed
commttee substitute (CS) for HB 295, version 22-LS1176\F, Ford,

2/11/02 ("Version F")], which says, "'cellular telephone' does
not nmean a citizens band radio”. She noted that a | ot of people
- for exanple, those in the trucking industry - depend on

citizens band (CB) radios, and asked why using a cell phone is
different fromusing a CB radio.

REPRESENTATI VE LANCASTER said that he did not know that it is
any different; however, HB 295 is not attenpting to limt the
use of a technology - such as that for CB radio - that already
has a commercial use established. He nentioned that the types
of CB radios that he was famliar with had the capability of
being used in a hands-free manner, and he is assum ng that the
sane is true of nodern versions.

REPRESENTATI VE MEYER, acknowl edging that wusing a cell phone
while driving can be distracting, noted that handouts in
menber s’ packet s list sever al ot her types of driving
di stractions: things outside the vehicle, other occupants,
adjusting audio equipnent and climte controls, eating and
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drinking, to name a few He pondered whether, while the
| egislature is attenpting to limt cell phone use and thereby
the distraction caused by such use, sone of those other types of
di stractions ought to be regulated as well.

Nunber 0611

REPRESENTATI VE LANCASTER alluded to the synopsis of a study
conducted in England that indicates that there is:

Some kind of a factor that enters into your thought
process as you get focused on your phone call. You
actually get nore than distracted versus reaching for
the cup of coffee or [sonething else in the vehicle].
It's a different thought process that goes along with
trying to concentrate on what sonebody is saying on
t he phone and what your answer or response nmay be; and

apparently the cell phone is the ... | ar gest
distracter of all of them And so, ... apparently
this study ... proves that point, that the cell phone

is nore distracting than any of the others.

REPRESENTATI VE MEYER, referring to a chart produced by [the
Nat i onal Accident Sanpling System (NASS) Crashworthiness Data
System (CDS)], noted that cell phone use is one of the |east
distracting of all of the distractions |isted.

REPRESENTATI VE JAMES said she agrees that cell phone use can be
distracting, and noted that although she has no difficulty
talking and ending a call on a cell phone while driving, if she
has to dial a nunber while driving, she sinply pulls off to the
side of the road to place the call. She nentioned that she has
noticed that nmany drivers have their car stereo systens playing
so loudly that she cannot see how those drivers can concentrate
on anything else. She remarked that if she were to choose which
type of driving distraction to target first, it would be the
distraction of playing a car stereo system too |oudly, rather
than using a cell phone.

CHAIR ROKEBERG noted that a few years ago he sponsored
| egi slation prohibiting |oud vehicle sound systens, but it did

not pass. He then requested an explanation of the differences
bet ween Version F and the original HB 295.

Number 0854
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JUSTIN CARRO, Intern to Representative Ken Lancaster, Al aska
State Legislature, sponsor, explained that Version F includes a
provision allowing cell phone use during an energency, for the
reporting of a crime, or during the performance of duties by
energency services personnel. Also, Version F specifies
"driving a notor vehicle" instead of "operating a notor vehicle"
- this change allows drivers who have pulled off to the side of
the road to use a regular cell phone - and that the term
"hi ghway" has been changed to "public roadway" so that nore
areas are included. And, as Representative Janmes noted, Version
F contains |anguage specifying that a "'cellular tel ephone’ does
not nean a citizens band radio". Version F also contains a
provision allowing the fine to be waived upon the conpletion of
a driver safety education course; this provision recognizes the
need to educate society. In response to a question, he
confirmed that violation of this proposed Iaw would result in an
i nfraction.

Number 0919

REPRESENTATI VE MEYER noved to adopt the proposed commttee
substitute (CS) for HB 295, version 22-LS1176\F, Ford, 2/11/02,
as a work draft. There being no objection, Version F was before
the comm ttee.

REPRESENTATI VE KOOKESH, noting that it appears that Congress is
|l ooking to inplenent simlar restrictions nationally, asked
whether it would be beneficial to "do it before they require us
to doit."

MR. CARRO said that the last he'd heard, that proposed federal
| egislation "wasn't going to really go anywhere." He opi ned
that if simlar federal legislation is proposed in the future,
it would just be in addition to a state |aw, should HB 295 pass.

REPRESENTATI VE KOOKESH said he is interested in know ng why the
proposed federal legislation didn't pass, and what the reasoning
is behind having the state adopt HB 295 - whether there are
statistics that show what "this distraction” is actually
causing, in ternms of accidents in Al aska.

REPRESENTATI VE LANCASTER said that for him it is strictly a
safety issue, and remarked that while driving around in his

community - the Sol dotna-Kenai area - he has seen a nunber of
"people off in the ditch," for exanple, because of inattention
while driving and talking on the cell phone. He also rel ayed

that insurance conpanies now prohibit their enployees from

HOUSE JUD COW TTEE - 9- April 8, 2002



talking on their cell phones while driving, unless it is a
hands-free unit, because of accidents and costs associated w th
i nsurance clains fromthose acci dents.

REPRESENTATI VE KOOKESH again asked whether there were any
statistics that led to the devel opnent of HB 295. "'The sky is
falling' scenario doesn't work very well with ne; | want to see
a reason why we're doing this," he said.

Number 1045
MR. CARRO sai d:
There are no specific Alaskan statistics because we

don't <collect them but they have <changed their
reporting forns to reflect it now, so those statistics

will be available in a few years. But as far [as]
national statistics go, ... using cell phones usually
result in one of two things: either failing to stop

and striking sonething, or swerving out of their |ane
and causing an accident to [indisc.] vehicle. But the
liability for negligence, if it causes an accident --
for exanple, one suit cost a driver $3 mllion when
there was a death invol ved.

And there are between 500 and 1,000 fatalities each
year, nationally, related to driving with a cel
phone. And for each of those accidents, there are 660
nore accidents happening which involve damage to
property, ranging anywhere between ... $300 and
$65, 000 per year - total - with an average cost of
$37,000 in damages per accident. Ei ghty five percent
of the people surveyed in a national survey said they
use a cell phone while driving, and that results in
roughly 75 mllion people a day talking on their
phones while they're driving - nationally - which adds
to a | arge nunber of distractions.

CHAI R ROKEBERG asked what the increase has been in the "national
GDP [gross donestic product] |abor productivity" due to those 75
mllion people using their cell phones. He said he suspects
that "it'd be pretty significant."

REPRESENTATI VE LANCASTER countered, "lI'd suggest that one life
isn't worth that."
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REPRESENTATI VE KOOKESH asked whether a person violating this
proposed statute would be charged with reckl ess driving.

MR. CARRO sai d: "I't wuld be a fine above and beyond nornal
reckl ess driving" and specifically targets cell phone use. In
response to another question, he said that there would not be a
poi nt deduction for this particular violation.

REPRESENTATI VE JAMES remarked that dialing a phone nunber while
driving, not sinply talking on the phone, <creates the nain
distraction; therefore, since even with a hands-free unit a
person still has to dial a phone nunber, he/she would still be
di stract ed. She nentioned that not everyone can be expected to
get a voice-activated unit.

CHAI R ROKEBERG suggested that Congress's delay in passing this
type of legislation stens from a desire to wait wuntil the
technol ogy for voice-activated units inproves and becones nore
avai | abl e.

Number 1339

MARY MARSHBURN, Director, D vision of Mtor Vehicles (DW),
Depar t ment of Adm ni stration (DA , testified Vi a
t el econf erence. She said that use of cell phones falls into a

category that the DW calls distractive driving, and the overal
field of distractive driving is driver inattention, during which
the driver doesn't sufficiently address the factors for safe

operation of the vehicle - primarily because his/her attention
state is limted. Some of the things that go into distractive
driving include what is known as "looked but didn't see,” in

which the driver has sone sort of flawed visual surveillance;
inattention - preoccupation with conpeting thoughts; or interna
di stractions such as turning to referee the kids fighting in the
back seat or turning to |look toward the passenger. Conmpoundi ng
all of these are the technological advances that have taken
place in the auto industry - conpact disk (CD) players, DVD
pl ayers, navigation aids, and electronic seat adjustnents - al
of which contribute to distractive driving.

M5. MARSHBURN said the issue of what effect cell phones have on

driving has received national attention: specifically, whether
they increase the risk of crashes and, if they do, what should
be done about them She relayed that according to the

information which she has read, there are a nunber of states
that have begun to look at this issue. What has cone across
however, is that there is an al npost uni ver sal | ack of
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statistics, nostly because, since the use of cell phones is a
fairly recent phenonena, accident reports hadn't connected cel
phone use to an accident by saying that a person was using a

cell phone at the tine. She explained that currently, Al aska
does not have any such statistics; however, the accident report
has been nodified, and so those statistics wll be available in

the future.

M5. MARSHBURN pointed out that the national effort has been
geared toward education and data collection, rather than the
passage of | aws. Anecdotal ly, National H ghway Traffic Safety
Adm ni stration (NHTSA) infornmation reports and reports gathered
from other states indicate that in ternms of distraction, using a
hands-free cell phone is no better than using a hand-held cell
phone. The problem with using a cell phone is tw fold, she
said: one, the driver is physically renoving his/her hand from
the steering wheel, and second - and nore inportant - is the
fact that the driver, in order to have a conversation, nust be
actively engaged - it is an interactive process - unlike sinply
having one's thoughts wander of f the task of driving.
Therefore, when it conmes to the distraction that 1is posed
cognitively, that occurs regardl ess of what type of cell phone
IS used.

M5. MARSHBURN concl uded by saying that the fiscal inpact of HB
295 on the DW would be mnimal; using a cell phone while
driving would sinply be added to the list of violations, and the
driver safety education course offered as an alternative to
paying the fine is already avail able on-1ine.

Nunber 1587

DAVID HUDSQON, Captain, Admnistrative Services Unit, Central
Ofice, Dvision of Al aska State Troopers (AST), Departnment of
Public Safety (DPS), testified via teleconference, confirmng
that with the updated notor vehicle collision report forns, it
is now possible to collect data regarding cellular phone usage
He explained that there are currently three [laws] which could
be utilized when a person's driving behavior becones erratic, or
causes an accident, because of «cellular phone use. He said
those three [laws] are: reckless driving - [AS 28.35.040];
negligent driving - [AS 28.35.045]; and driver to exercise care
- 13 ACC 02.545 - which says, "Every driver of a vehicle shall
exercise care to avoid colliding with a pedestrian, an aninal or
anot her vehicle", and which is generally used in cases of driver
di straction, as was recounted by Ms. Marshburn.
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REPRESENTATI VE JAMES noted that there is a difference between
those laws and HB 295 in that HB 295 could be applied even in
situations in which a person is not driving erratically; |aw
enforcenent officers could issue tickets to persons that are
sinply seen holding a cell phone to their ear while driving.

REPRESENTATI VE COGHI LL asked Captain Hudson whether observing
soneone applying makeup while driving would give him cause to
stop that person under the aforenentioned | aws.

CAPTAI N HUDSON said that if he saw soneone applying makeup while
driving, but the person was driving at a safe speed in a
straight line and not <creating any hazardous conditions, he
woul d not pull that driver over.

Number 1812

MARK LOSCHKY, Regional Director, External Affairs, AT&T Wrel ess
Services, Inc., testified via teleconference, and said that AT&T
Wreless respectfully opposes HB 295. He said:

W understand that driving safely 1is the first
priority when operating a notor vehicle, and for that
reason AT&T Wreless has been pronoting safe and
responsible driving for several years. W have
devel oped and continue to provide tools to encourage
safety and responsibility as our custoner's first
concern when operating a notor vehicle.

MR. LOSCHKY noted that his conmpany produces a handout that
provides safety tips pertaining to the use of cellular phones
while driving, adding that the handout did not, however,

specifically reference voice-activated units. He Dbriefly
mentioned sone of the features available and soon to be
available wth cellular phone products. He offered AT&T

Wreless's belief that education and the strict enforcenent of
existing traffic laws are the best way to encourage drivers to

remain focused on the road. He said that he is unaware of any
statistics indicating that sinply requiring hands-free wunits
will increase safety. He nentioned that none of the reports

referred to in his conpany's handout recomend mandating the use
of hands-free devices, and that states which have conducted
studies on this issue have not found statistical justification
for adopting a hands-free requirenent. He, too, noted that the
[ NASS CDS] chart indicates that of the many types of driver
distractions that contribute to accidents, cell phone use nakes
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up only a small portion of the total; thus he surm sed that the
hands-free requirenent is not warranted.

Number 2065

ROGER BURNS testified via teleconference in opposition to HB
295. After noting that he is an amateur radio operator, he
opined that there wll always be drivers who are easily
distracted fromthe task of driving; that education and inproved
technology - and increasing famliarity wth that technology -
are key factors to elimnating problens caused by cell phone
use; and that having a conversation on a cell phone is just as
distracting as having a conversation with a passenger. He

suggested that the conmttee should not pass HB 295.
Number 2121

MARY ANN PEASE, Vice President, Corporate Conmunications, Al aska
Communi cations Systenms (ACS), testified via teleconference, and
said that ACS is a strong advocate of cellular phones being used
responsi bly. She el aborat ed:

While we do not oppose HB 295 - we realize that safety
is a very key issue - we do hope that you take note of
sone of the instances where this bill could pose sone
pr obl ens. As Representative Myer stated ...,
cel lul ar phones are just one of the many distractions,
and we've been hearing about some  of t hose
distractions from nmany of the people that testified
here today. Pulling over to place a call is a safe
practice, and one that our custoners, we hope, use.
It is just one of the many safety tips we provide to
our custoners, and there are nunmerous other safety
tips that are out there and are avail able. But you
know there are other sides to cellular phone use as
well, and many tinmes cellular phones have cone in and
been true savers when it <cone to an energency
situation.

So even though there are sone negatives associated
with them being used irresponsibly, there are the
responsi ble users of cell phones that have provided
safety and health and energency service, and others,
that woul d not have been available w thout the use of

cel lul ar phones. Every single one of the cellular
phones that ACS sells today ... cone equipped with a
hands-free-type device - nore like a headset - that
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can be placed on the phone and wused, and it's
available at very nomnal prices; sonetines they're
even given away with the phone as part of an offering.
The hands-free kits are also available; they are
slightly nore expensive. It's when you get into the
issue of truly voice-activated cellular phones that
you're talking about phones that are slightly nore
expensive - they are available on the higher nodel
cars - and are also limted in the choices that are
being offered by a "cell conpany.™

REPRESENTATI VE BERKOW TZ asked whether there is a difference in
the accident rate between "hand-held and [hands-free] use of
cell phones.”

MS. PEASE indicated that she is not aware of any statistics that
show whether there is such a difference. She noted that hands-
free units are not truly hands-free. "You still have to use the
pad on the phone to place your call; the only tine it's hands-
free is when you're responding to the call or you're talking on
t he phone, " she added.

CHAI R ROKEBERG said that that was not necessarily true, noting
that the unit in his car has voice recognition

M5. PEASE replied, however, that that type of voice recognition

system is one if the high-end vehicle options. She noted that
the hands-free, voice-activated unit available from Motorola,
Inc., is not that state of the art with regard to its voice

recognition and is sonetinmes difficult to use.

REPRESENTATI VE BERKOW TZ remarked that even that system is
sonmewhat expensive.

Nunber 2273

JOAN PRI ESTLEY, M D.; Associate, Assenbly of Learning and Health
(ph), testified via teleconference, expl aining that her
organi zation is devoted to increasing the public's education and
awar eness of certain issues. She said that she wanted to speak
in opposition to HB 295 on behalf of both herself and her
or gani zati on. She, too, spoke of the [NASS CDS] chart, saying

that that chart illustrates infornmation obtained from a study
that exam ned 5,000 accidents over a four-year period. She said
that this study concludes: "Distracted drivers who crash their

vehicles are nore likely to have been engrossed in changing a
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CD, eating a hanburger, or quieting a toddler than by using
their cellular phones.” She continued:

They found that [29.5] percent of distracted drivers
said that sonme other distraction - something outside
the car, or other problens - caused themto crash,

and only 1.5 percent blanmed their cell phones. And
[these statistics] seenmed to be age related: t hose
under 20 were nost likely to be adjusting the radio or
CD player, drivers 20 to 29 were nost likely to be
distracted by other passengers, senior citizens were

nost likely to be distracted by sonething outside the
car. Now, there are also unintended benefits and
uni ntended  burdens, I t hi nk, inmposed by this

| egi sl ati on.

The burdens, unfortunately, are going to be borne by
the public. This is an infraction, which is not
puni shable by jail tinme, but infractions can turn into
m sdeneanors, if I'mcorrect, if people do not show up
for their court date, and now you have a warrant out

for soneone's arrest for using a cell phone. You' re
going to punish this by a fine of up to $300 per
incident, and | believe there is other |egislation

raising the limt to $500. W have to be very clear
that what this legislation does is crimnalize an
i nnocent act.

The trooper [Captain Hudson] wisely said that there is
anple legislation already covering the mnority of
peopl e who denonstrate irresponsible use of a cel
phone, just as they could denonstrate irresponsible
use of [an] eyelash curler while they're driving down
the road. But if this legislation goes through,
people don't need to be driving irresponsibly or
negligently or recklessly; all they need to be doing
is using a cell phone. So | hope you're clear that
this legislation adds a new [section that crimnalizes
an ot herw se innocent action].

TAPE 02-45, SIDE B
Number 2390

DR. PRI ESTLEY conti nued:

| should tell you |I spoke to one of the nen who run
one of the driver's safety courses in Anchorage, and
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he said that they are doubling [the] price of a driver
safety education course partly, not conpletely, but
partly in anticipation of a large influx of people
having to take this course in order to avoid their

fine because of this cell phone |egislation. | also
have a couple of other studies for you out of Europe.
A study from London denonstrated that, | quote:

"Drivers who listen to fast nusic in their cars are
twce as liable to have an accident as those |istening

to slower tracks." And this summary also says that
previ ous studies have shown a |ink between |oud mnusic
and dangerous driving. And | wll send you these

ot her separate packets.

So, ny question is -- actually ny second point is:
Where does this stop? The next thing will have to be,
elimnate cell phones entirely, elimnate radios,
elimnate passengers, elimnate cigarette snoking in
cars - elimnate virtually anything which causes a
di straction. And | should tell vyou, even as a
physician, | caused a car to swerve fromlane to |ane
a while back because | reached over to change the
radio, and | acknow edge that. So radios, | think

are just as suspect as cell phones....

One nore point about these ... other studies: sone
ot her people have said, "Wwo benefits fromthis?" And
what they found was, when they followed the noney,

that the insurance industry ... - sonetines through
several layers of organizations which trace back to
i nsurance industries - [ has] actually been the
"funders,"” sonetines to a large extent, of sonme of
these other studies. Wy ? Because the insurance
i ndustry wll benefit from both ends. If you
elimnate a mnor distraction, which will decrease the
accident rate however small [a] proportion, that's
that many fewer payouts - <clains - the insurance

conpany has to make.

Nunber 2295

DR. PRI ESTLEY sai d:
And | do have a question for you because the wording
is vague in the bill itself: It sinply will inpose an

infraction, but when [we] go and read the statutes
related to infractions, there may be points involved
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al so. So, are you going to give soneone points on
their license for nerely using a cell phone, which can
jack ... insurance conpany rates to the point where
the people wll forego their insurance and becone an
uni nsured driver? And | think that's a potential
public heal t h problem that IS an uni nt ended
ram fication of this |egislation.

And ny final thought is, ... | personally think that
this is an intrusive and restrictive [piece of]
| egislation; it ... represents the governnment acting
as the "nanny state" ... in a place where [we have]
anple legislation to already cover people who wll
m suse the privilege of wusing a cell phone while
they're driving a car. | don't think that this kind

of legislation is appropriate for a state that has had
such a strong tradition of individual freedom and
privacy. And | personally believe that this
| egislation really demeans the |evel of conpetency and
responsibility that you inpute to the public.... I
woul d suggest respectfully that this bill needs to die
a dignified, quiet death in this conmttee. Thank you
for your tine.

REPRESENTATI VE MEYER asked Dr. Priestley whether she believes
cell phone use provides a benefit from a "safety/enmergency
st andpoi nt . "

t hat

DR. PRI ESTLEY sai d:

Absol utely. we all know what a trenmendously
unforgiving climte we live in up here; cell phones
are a survival tool. You can never ban cell phones in
this state. Just for safety reasons, it cannot
happen. If you have points attached to soneone's
license for the nere instant use of a cell phone,
W t hout causing danage or driving recklessly, it's
going to up their rates - that always happens. And

" m concerned that we're going to have nore uninsured
people who mght l|ater be involved in an accident,
where they woul d have no coverage.

Nunber 2161

REPRESENTATI VE COGHI LL noted that he gave his daughter a
phone because of its safety benefits, relaying that she was
to use it to get police assistance during an instance when
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men tried to run her off the road while she was on the way to
wor k early one norning.

CHAl R ROKEBERG announced that the commttee would hold HB 295
[ Version F] over.

HB 316 - PONERS OF APPO NTMENTS/ TRUSTS/ CREDI TORS

Nunber 2129

CHAI R ROKEBERG announced that the l|ast order of business would
be SPONSCR SUBSTI TUTE FOR HOUSE BILL NO. 316, "An Act relating
to trusts, including trust protectors, trustee advisors, and
transfers of trust interests, and to creditors' clains against
property subject to a power of appointnent; and providing for an
effective date.”

Nunber 2092

REPRESENTATI VE LESIL McGUI RE, Al aska State Legislature, sponsor,
said that SSHB 316 attenpts to nmake Alaska's trust |aws

conpetitive with other states such as Del aware. She rel ayed
that in 1997 the legislature passed the Al aska Trust Act, which
she opined, has been a trenendous success by all accounts.

Representative McGQuire noted that |ast year she brought a bill
before the conmttee that did sonme fine-tuning to that 1997
| egislation, and that this area of law is continually changing

thus [SSHB 316] is before the commttee today. Represent ati ve
McCGuire highlighted that SSHB 316 nmakes changes to the
"spendthrift trust” area of the law, and adds the ability,
simlar to Delaware, to have a trust protector and a trust
advi sor. She pointed out that this ability allows the settlor
to have as nuch control as possible when the decision to give
noney i s nade.

Number 1977

STEPHEN E. GREER, Attorney at Law, said that he is interested in
ensuring that Alaska has the best trust |[|aws. He noted that
al though his constituent base is the average Al askan who wants
to protect his/her famly, passage of SSHB 316 will indirectly
benefit the Alaska trust industry and allow it to remain
conpetitive with trust industries in other states, particularly
Del aware. M. Geer explained that because Al aska was the first
state to pass trust |laws, other states have since been able to
draft inproved |egislation. Therefore, SSHB 316, while adding a
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few new provisions, mainly clarifies what those in the estate
pl anni ng conmunity view the |aw to be.

MR. CGREER pointed out that Sections 1 and 2 provide statutory
authority for trust provisions that are comonly found in
trusts. The legislation also provides clarity to the existing
spendthrift provisions, which are presently found under AS
34.40. 110. Furthernore, Section 3 adds two new provisions that
pertain to "charitable remainder trusts, and grantor repaying
unit trusts, and grant retained annuity [trusts].” He noted
that these provisions are found in Delaware's |aw. NMbreover, he
added, this legislation restates the [Anerican Law Institute's
Restatenent (Second) of Property ("Second Restatenment of
Property”)] regarding the power of appointnents and the extent
to which property subject to a power of appointnent should be
protected fromcreditor clains.

REPRESENTATI VE BERKOW TZ turned to Section 1 and asked if that
section requires the hiring of professional trust protectors
because it has to be a disinterested party.

MR GREER, in response, posed a situation in which he
establishes a trust and the Al aska Trust Conpany, for exanple,
is naned as the trustee of that trust. However, he wants to
ensure that the Alaska Trust Conpany isn't going to view [the
trust] as a permanent position of enploynment for itself.
Therefore, the settlor could nane a disinterested party, a trust
protector, that could be given the authority to renove or
replace that [trustee] wth the trustee of the [trust
protector's] choice. Therefore, the provision is actually neant
to protect the settlor's intent in creating the trust.

Number 1761

REPRESENTATI VE BERKON TZ turned to Section 5, which clarified
that fraudul ent conveyance actions may only be brought against a
settlor of a trust and only [with regard to] a specific transfer
of assets, and noted that this would be a change to current |aw.
He asked who else would be subject to fraudul ent conveyance
actions, what other assets mght be consuned, and "how are we
limting the scope?”

MR. GREER clarified that this is not a change to existing |aw
He explained that the novelty of this trust legislation [AS
34.40.110] is that it has really always been the |aw For
exanple, a settlor nmay decide to give soneone noney, but, being
uncertain as to how the noney will be used, the settlor nanes a
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trust ee. Assuming there is a spendthrift provision - as
recogni zed by the 1875 U.S. Supreme Court case, N chols v. Eaton

- attached to the trust, the beneficiary would have no ability
to assign his/her interest in the trust. Mor eover, none of the
creditors of the beneficiary would be able to attach the
interest, assumng that there has been no fraudul ent conveyance
in transferring the assets into that trust. The novelty of the
1997 law is that it allows an individual, while retaining
discretionary interest in the trust, to create a trust and nane
a trustee, thus ensuring that no creditor of the [settlor] can
attach these assets. M. Geer noted that three other states
have passed | aws that copy Al aska's trust | aws.

MR. GREER explained that Sections 5 and 6 have to be read

t oget her. He pointed out that Sections 5 and 6(g) only deal
with the self-settled trust, as just described, that allows the
[settlor] to retain discretionary interest in the trust. Under

current law, a preexisting creditor is allowed one year after
the trust could have reasonably been discovered by that creditor
[to be fraudulent] in which to bring a fraudulent conveyance
action against [the settlor]. |If that action is successful, the
spendt hrift provision would be held null and void. However, the
problemis that the current statute doesn't contain a definition
of a preexisting creditor. Therefore, Section 6(g)(1l) and (2)
provide the definition of a preexisting creditor.

Number 1587

MR. GREER offered an exanple of a contractor who builds a
buil ding that he believes has been built to the specifications.
The contractor then decides to do sone estate planning and

subsequently transfers sonme property in trust. He expl ai ned
that the problemwi th naking a transfer in trust is that w thout
maintaining a discretionary interest, the noney is gone. M.
Greer commented that people are hesitant to nmake such gifts
unless they are extrenely wealthy. In this exanple, the
[settlor] maintains a discretionary interest and upon death the
property wll pass on to the children. Subsequent to the
[settlor's] death, however, a lawsuit is brought against the
settlor regarding the building that he built. The question
becones: at what point in tinme does the plaintiff have the

ability to bring a fraudulent conveyance action against that
contractor to attack the transfer in the trust?

MR. GREER related his belief that with the adoption of [ Section

6(g)(1) and (2)], the plaintiff - [creditor] - nust denonstrate
either that the claim was asserted against the contractor prior
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to the creation of the trust or that the fraudul ent conveyance
action is filed within four years of transfer to the trust. He
reiterated that these provisions of SSHB 316 attenpt to define a
preexisting creditor.

REPRESENTATI VE BERKOW TZ inquired as to the source of the
| anguage for this |egislation.

MR. CGREER indicated that there is no specific source for this
| anguage.

Nunber 1430

DOUGLAS J. BLATTMACHR, President, Chief Executive Oficer (CEO,
Al aska Trust Conpany, testified via teleconference in support of
SSHB 316, remarking that it inproves Al aska |aw, nakes Al aska
conpetitive with Del aware, and clarifies sone issues.

CHAI R ROKEBERG asked what would happen if an income tax was
enacted on trust clients.

MR. BLATTMACHR answered that Alaska's trust clients from outside
Al aska would leave within one year and go to Delaware, South
Dakota, or Nevada because of the lack of an incone tax on
foreign trusts.

REPRESENTATI VE BERKOW TZ noted that he has cautioned against
including trusts in with an incone tax.

REPRESENTATI VE COCGHI LL asked if there would be any "interface
probl ens” in applying SSHB 316 to existing trusts.

MR. BLATTMACHR responded that he didn't foresee any problens
because [the legislation] nerely recognizes things that are
al ready included in nost trusts.

MR. GREER clarified that only the ability for a settlor to
create a charitable renmainder trust would be prospective. Al
ot her provisions are retroactive and are commonly done in trust
instrunments; SSHB 316 nerely provides the statutory authority to
do so.

CHAIR ROKEBERG noted that the |legislation does not nmake it
mandatory to have a trust protector; if the owner of a trust
desires a trust protector, he/she would have to specifically
i npl enent such provisions in his/her trust.
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MR. GREER agreed, and confirmed SSHB 316 would allow a settlor
to nodify an existing trust to provide for a trust protector,
but only on the condition that the trust can be anended or
nodi fi ed. He pointed out that there is another provision in
Al aska law that allows for nodifications or anendnents if one
returns to court, for instance.

REPRESENTATI VE BERKOW TZ asked if there is anything in statute
that woul d preclude the appointnment of a trust protector.

MR. GREER replied no.

REPRESENTATI VE BERKOW TZ i nquired, then, whether Section 1 does
anyt hing other than codify existing practice.

MR. GREER said that it nmerely codifies existing practice.

Nunber 1189

DAVID G SHAFTEL, Attorney, testified via teleconference. He
informed the commttee that as a nenber of the informal group of

attorneys that has worked on trusts and related state
| egi sl ation, and as soneone who [deals] with these trusts, he

agrees wth previous testinony. M. Shaftel echoed earlier
testinmony that SSHB 316 clarifies various provisions already
used in trusts now "This bill clarifies that if a court ever

needs to review these trusts and eval uate these provisions, that
we have the support of the legislature that they have been
statutorily authorized.” He inforned the conmttee that about a
half dozen or so estate planning attorneys [in Al aska] have
reviewed SSHB 316 and are in support of it, and he urged the
commttee' s support.

REPRESENTATI VE BERKOW TZ directed attention to |anguage in

Section 3, page 3, line 7, which says: “the transfer was
intended primarily [IN WHOLE OR IN PART] to hinder, delay, or
defraud creditors or other persons under AS 34.40.010". He said

he interpreted this |anguage as a change to the burden of proof
required by creditors, and asked M. Shaftel for his opinion.

MR. SHAFTEL said this | anguage ensures that in the determ nation
of whether one is going to "set aside a transfer,"” the notive to

[ hi nder, del ay, or defraud] nmust be a significant and
substantial one. Therefore, the word "prinmarily" was inserted.

REPRESENTATI VE BERKOW TZ renmarked that in his mnd, "significant
and substantial” is different than "primarily"; "significant and
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substantial" could, for exanple, anmount to 20-25 percent of the
reason, while "primarily" would [necessitate] 51 percent of the
reason.

MR. SHAFTEL replied, "Your point is accurate; | can't argue wth
it."

MR. GREER argued that the [aforenentioned |anguage] doesn't
really change the law, noting that the notive wll always be a
question of fact decided by a jury. He pointed out that a
transfer restriction can always set aside if one can prove that
when the settlor created the trust, there was a fraudul ent

intent behind it. To prove the fraudulent intent, the plaintiff
has to show that the primary purpose of the trust was to defraud
the creditor. Therefore, he reiterated, he didn't believe this
[l anguage change] adds anything, noting that the main reason
people create trusts is for estate planning purposes. I n order
to set aside the trust, the intent to defraud the creditor can't
be nerely 1 percent of [the trust]; rather, it has to be to
"primarily" defraud the creditor. He opined that this is what

the court would' ve had to find in the past.
Nunber 0896

REPRESENTATI VE BERKOW TZ related his view that [the |anguage
change regarding "primarily"] has added a second element to be
proven. The existing statute requires proof of fraud; however,
now the requirenent is that [the fraud] is the primary intent.
He said that it seens that the balance has been changed.
Therefore, he said, he disagrees with M. Geer's assertion that
[the language is] the same, since [that would nean that]
"primarily" is equated with "in whole or in part". He opi ned
that the two ternms are not the sane.

CHAI R ROKEBERG asked whether it was [the trust attorneys] or the
drafter who suggested the use of "primarily".

MR. GREER replied that that |anguage was suggested by [the trust
attorneys].

REPRESENTATI VE JAMES, returning to the earlier exanple of a
contractor who builds a building and then establishes a trust,
and assumng that the tinme period pertaining to the contractor's
liability hasn't expired, asked whether a fraudul ent conveyance
action could be nade against [the settlor] sinply because the
trust exi sted.
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MR. CGREER, in response, posed a situation in which a builder
builds a building, which he thinks is fine. Then the buil der
decides to transfer noney to his children, but a lawsuit is
subsequently filed against the builder. Therefore, the question
is whether one can set aside a transfer for any reason at all.
M. Geer said that [SSHB 316] specifies that a transfer can
only be set aside if the [plaintiff] can show that the primry
intent in transferring the assets to the children was to defraud
creditors.

Number 0725
MR. SHAFTEL remarked that all estate planning involves sone
intent to protect assets. He related his belief that it would

be a flinmsy provision if all transfers could be set aside nerely
by proving that soneone discussed asset protection with his/her
attorney. He noted that alnobst all of his clients discuss asset
protection to sonme degree, and that it is normal to do so.
Therefore, this provision says that if the primary purpose of a
transfer was to defraud creditors, then [the transfer] should be
set aside. He opined that current law regarding this issue
needs clarification because the | anguage i s vague.

REPRESENTATI VE BERKOW TZ agreed that the "in part" |anguage is
probl ematic because it inplies that the least scintilla of
evidence is sufficient, adding that this is not appropriate
either. He remarked that it seens to himthat if a "significant
and substantial reason for the intent, not the prinmary reason,
but a significant and substantial [reason] played into the
transfer,” then the individual shouldn't be allowed to benefit.
He expressed concern with the requirenment for proof of primary
intent; "that's going to be difficult to get to."

REPRESENTATI VE JAMES comment ed t hat "significant and
substantial” versus "primary" relates to intent. Al t hough
[protection of the trust] could be a substantial reason [for a
transfer], it my not be the primary reason. She said she
didn't [believe] that "significant and substantial” is equal to
"primrily". She opined that the |anguage is trying to convey

that if nost of the reason for establishing the trust is to
defraud creditors, then the trust should be set aside.

REPRESENTATI VE BERKOW TZ agreed, but foresaw "in part" being
interpreted as next to nothing, whereas "primarily" anpbunts to
just over 50 percent of the reason, and "significant and
substantial" could be sonmewhere in between.
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MR. GREER remarked that the intent is to anticipate future
probl ens. He said that he was unaware of any |awsuit being
filed "under this section.” He noted that if there is any
possibility that a transfer mght be set aside, the attorney
won't do it. He remarked that this statute has not been abused.

Nunber 0421
REPRESENTATI VE COGHI LL, referring to Section 5, observed that

the aforenmentioned |anguage is critical because the cause of
action hinges on it.

MR. CGREER said that Representative Coghill was correct. He
pointed out that a transfer restriction, a spendthrift
provision, will only be set aside under the four circunstances

listed in [Section 3], and that (b)(1l) specifies that the
transfer is primarily shown to be a fraudulent transfer wth
respect to that creditor. The other circunstances: (b)(2) and
(4) aren't being changed, although (b)(3) is being altered to
allow for charitable remainder trusts, grantor retained annuity
trusts, and unit trusts. M. Geer agreed that under (b)(1) of
Section 3, in order for the creditor to set aside a transfer
restriction, he/she has to establish that the transfer was
intended primarily to defraud the creditor.

MR. SHAFTEL pointed out that Section 6 requires that an action
or claim can only be brought when a "preponderance of evidence"
has been denonstrated. Generally, when proving fraud, the
burden of proof is higher, wth clear and convincing evidence.
By allowing 51 percent [with the use of "primarily"], SSHB 316
protects a plaintiff who is attenpting to set aside a transfer

to a trust. Use of the term "primarily" is consistent with a
| i beral burden of proof. He noted that the group he was
involved with viewed [the use of "primarily"] as a conproni se
and agreed that "preponderance of the evidence" was the

appropriate approach. M. Shaftel said that he felt it to be a
bal anced and fair approach, both for the settlor and for the
plaintiff.

Nunber 0111

REPRESENTATI VE JAMES noved to report SSHB 316 out of committee
with individual recommendations and the acconpanying zero fiscal
note. There being no objection, SSHB 316 was reported from the
House Judiciary Standing Commttee.

ADJ OQURNMVENT
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Number 0093

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:20 p. m
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