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Juneau, Al aska 99801
POSI TI ON STATEMENT: Presented HB 376 on behalf of the sponsor,
Represent ati ve Qgan.

HEATHER M NOBREGA, St af f

to Representative Norman Rokeberg

House Judiciary Standing Conmttee

Al aska State Legislature

Capi tol Building, Room 118

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Provided information about the proposed
commttee substitute for HB 393 and responded to questions;
provi ded information about the proposed comrittee substitute for
HB 385 and responded to questions.

CYNTHI A DRI NKWATER, Assi stant Attorney Ceneral

Fair Busi ness Practices Section

Civil Division (Anchorage)

Depart ment of Law (DQL)

1031 West 4th Avenue, Suite 200

Anchor age, Al aska 99501-1994

POSI TI ON STATEMENT: During discussion of HB 393 responded to
questi ons.

STEVE CONN, Executive Director

Al aska Public Interest Research G oup (AkPIRG

PO Box 101093

Anchor age, Al aska 99510

POSI TI ON STATEMENT: During discussion of HB 393 spoke briefly
about dissem nating information to the public.

JAMES M PONELL, Attorney

Hughes Thorsness Powel | Huddl eston & Baunman, LLC

550 West 7th Avenue, Suite 1100

Anchor age, Al aska 99501-3563

POSI TI ON STATEMENT: Testified in opposition to HB 499, provided
information regarding Savage Arns Inc. v. Wstern Auto Supply
Co., and responded to questions.

THEODORE M PEASE, JR , Attorney

Burr, Pease & Kurtz, PC

810 North Street

Anchor age, Al aska 99501

POSI TI ON STATEMENT: During discussion of HB 499, responded to
coorments made by M. Powell and to questions posed by the
committee.
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TERRY BANNI STER, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency

Terry MIler Building, Room 329

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Spoke as the drafter of HB 499 and
responded to questions.

RAY R. BROWN, Attorney; Menber

Al aska Acadeny of Trial Lawyers (AATL)

510 L Street, Suite 603

Anchor age, Al aska 99501

POSI TI ON STATEMENT: Testified in opposition to HB 499.

ACTI ON NARRATI VE

TAPE 02-42, SIDE A

Nunber 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:11 p.m Represent ati ves
Rokeberg, Ogan (via teleconference), Janes, Coghill, and Myer

were present at the call to order

HB 376 - FISH & GAME | N NAVI GABLE WATERS

[ Contains brief nention of the comm ssion proposed by HB 266 and
SB 219.]

Nunmber 0026

CHAI R ROKEBERG announced that the first order of business would
be HOUSE BILL NO 376, "An Act relating to managenent of fish
and gane in and on the navigable waters and subnerged |ands of
Al aska."

Number 0063

BILL CHURCH, Staff to Representative Scott Ogan, Alaska State
Legi sl ature, sponsor, pr esent ed HB 376 on behal f of
Representative QOgan. Par aphrasing the sponsor statenent, he
sai d:

In 1953, the U S. Congress passed the Subnerged Lands
Act, which affirnmed the constitutional doctrine giving
state sovereignty over all navigable waters wthin
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their borders. This sovereign power was devolved to
the State of Alaska on equal footing in the Statehood

Act and Conpact. In an Anchorage Daily News article
dated March 3, 2000, Governor Knowes said, "No
governor of any state would - or should - ever
voluntarily relinquish authority back to the federal
gover nnment . " He went on to say, "As Alaska's
governor, | believe it is ny clear responsibility,

even [in] the face of a difficult political battle, to
vigorously defend this inportant aspect of state
sovereignty.” Additionally the governor said, "The
Al aska State Suprene Court has ruled exactly the
opposite of federal court and unaninously said the
State of Al aska controls all navigable waters.™

In New York v. United States, 1992, the U S. Suprene
Court ruled that Congress may not sinply "conmandeer
the legislative processes of the States by directly
conpelling them to -enact and enforce a federal
regul atory program™ By choosing not to appeal the
Ninth Crcuit Court of Appeals decision in the John v.
U S case to the US. Suprene Court, Governor Know es
made Al aska a second-class state, ignoring the fact
that we were admtted to the union on equal footing.
This bill affirms that the State of Alaska has not
assented to federal control of fish and ganme in or on
t he navi gabl e waters and subnerged | ands in Al aska.

Nunber 0213

MR, CHURCH paraphrased the fourth paragraph of the sponsor
statenent, which read:

In the "Alaska 'Digest' Email News" of Septenber 3-9,
2001, Alaska [Senator] Frank  Mur kowski supported
appealing the Ninth Crcuit Court of Appeals decision
to the U S. Suprenme Court. Mur kowski said, "I don't
believe such an appeal would endanger justified
subsi stence protections, but it wuld protect the
rights Al askans thought they had secured at Statehood.
An appeal would actually help to end the discord over
subsistence by providing finality to the |egal
argunents. That would help all Al askans cone together
and settle this in Al aska, where it should be
settled.” Governor Knowl es abrogated his "clear
responsibility to defend this inportant aspect of
state sovereignty."
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MR. CHURCH, again paraphrasing the sponsor statenent, said:

[House Bill] 376 further strengthens the State's
position with |anguage asserting that the State may
not expend funds to adopt [or] enforce the
i npl enmentation of federal regul atory prograns for
control of fish and gane in or on the navigable waters

or subnerged lands in the state. It does not,
however, prevent authorities from conducti ng
ener gency, life savi ng, statutory, or ot her

appropriate activities.
CHAI R ROKEBERG asked M. Church to speak to Anendnent 1.

MR. CHURCH said that Amendnent 1 adds a paragraph (4) to Section
3 of HB 376. Paragraph (4) would ensure that the state is not
prohibited from "participating in or cooperating wth a joint
st at e-f eder al program relating to the identification of
navi gable waters in the state". Such a program he surm sed

woul d be specifically designed to help settle the issue of who
has control of the navigable waterways w thin Al aska.

CHAI R ROKEBERG sought confirmation that there is |legislation
pendi ng that woul d establish "a comm ssion on this topic.”

MR. CHURCH said that there is: HB 266 and SB 219. He confirned
that the purpose of Anendnent 1 is to allow for the cooperative
activity of that proposed comm ssion.

Number 0399

REPRESENTATI VE MEYER nade a notion to adopt Anmendnent 1. There
bei ng no objection, Arendnent 1 was adopt ed.

REPRESENTATI VE MEYER asked M. Church whether he agrees with the
indeterminate fiscal note [provided by the Al aska Departnent of
Fish & Gane (ADF&Q]. He added that he is having a hard tine
seei ng where there woul d be additional costs.

MR. CHURCH said that he did not agree with the fiscal note. He
said that one of the nmain reasons he disagrees is that back in
the 21st legislature, when Representative Ogan introduced HB
109, which added "d acier Bay National Park and Preserve or the
navi gable waters within or adjoining the park and preserve" to
AS 16.20.010(a)(2), the ADF&G had submtted a zero fiscal note.
He opined that the indetermnate fiscal note submtted by the
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ADF&G for HB 376 nerely reflects that the departnment is
concerned that fiscally, wunder dual federal/state subsistence
managenent, it wll not be able to achieve, in a cooperative
manner, its constitutional mandate of maintaining the sustained
yield principle. He stated that HB 376 is not intended to
i npact or limt the ADF&G s ability to maintain its
constitutional mandate. Therefore, he doesn't believe that an
indeterminate fiscal note is appropriate; rather, it should be
the sanme as was submtted for HB 109 - a zero fiscal note.

REPRESENTATI VE MEYER asked what the difference is between HB 109
and HB 376.

REPRESENTATI VE OGAN, as the sponsor, explained that HB 109 just
dealt wth navigable waters in dacier Bay and associated
[ areas], whereas HB 376 deals with navigable waters statew de.

CHAI R ROKEBERG posited, then, that if there was a zero fiscal
note "for dacier Bay" there should also be a zero fiscal note
[for HB 376].

MR. CHURCH agr eed.
Nunmber 0632

REPRESENTATI VE MEYER nmade a notion to adopt Anmendnent 2, which
would turn the ADF&G s indeterm nate fiscal note into a zero
fiscal note. There being no objection, Anendnent 2 was adopt ed.

REPRESENTATI VE OGAN, returning to the issue of HB 376, said:
"It's really unfortunate that we're at this juncture.”

CHAI R ROKEBERG asked M. Church, "It's ny understanding that
because we cannot expend any funds, would any cooperative
activities between the federal Fish and WIldlife Service and
[ADF&G be curtailed, or would those activities have to be
st opped because of this bill, were it enacted?"

MR. CHURCH repli ed: Not at all. He pointed out that |anguage
in HB 376 specifies: "the state may not expend funds to adopt
or enforce the inplenentation of a federal regulatory program
or part of a progrant. He said that according to his
under st andi ng, the cooperative action currently taking place is
that of tracking and nmaintaining the resources in adequate
nunbers to support all users, if at all possible. He noted that
the information the ADF& G receives from federal agencies 1is
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inportant in ensuring that those resources are nmaintained as
required.

REPRESENTATI VE JAMES, referring to a letter provided by the
Department of Law (DOL), said:

The second paragraph ... indicates that the state |aw
is naturally preenpted to the extent of any conflict
with federal statute. And | agree that's where we are
today, and that the state has no other alternative
except to go where we're going. But | disagree with
the fact that there isn't sone renedy. And ... we
ought to be able to take the renmedy of taking this
issue to the U S. Suprene Court, because | believe
that the law on the books in AN LCA [Al aska Nati onal
I nterest Lands Conservation Act] is against our US.
Constitution, . specifically under equal
protection....

Had AN LCA nentioned, as the identification for the
rural priority, that it was for Natives - which it has

al ready been, in court, determned not to be Indian
Law - but had they put Native, | think we'd be in a
different situation today. But they put "rural", and

we've heard recent testinony that 50 percent of the
people living in the rural area are Native and the
other 50 percent are not, so there's a definite issue
in the state in applying this. And the |anguage in

ANILCA is what we're being driven under; so,
therefore, | am confirned, again, that ANILCA - by
itself, as is stated - is unconstitutional under U S

| aw under the equal protection [clause].
Number 0967

CHAI R ROKEBERG opi ned that Representative Janmes's comrents say,
in a nutshell, what the majority of the commttee believes. He
said that it is unfortunate that the governor did not pursue
"our legal renedies that were underway.”" He noted that one of
his concerns, as inplied in the letter fromthe DOL, is that [if
HB 376 is adopted], the state regulators will have difficulty
coordinating with the federal regulators, particularly wth
regard to keeping track of harvests. He asked, "Is there
anyt hing constraining in this bill that would prohibit that?"

MR. CHURCH said no, there isn't. "Quite to the contrary, |
believe that the bill allows the room for the state to operate
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and fulfill its mssion," he added. [House Bill 376] is not
intended to hinder the legitimate efforts of the ADF&G it's not
intended to prohibit the state from protecting and enhancing the
state's fish and wildlife resources. He said the state has a
priority of maintaining opportunities for all users of fish and
gane; HB 376 is just part and parcel of that process.

REPRESENTATI VE OGAN offered that HB 376 is consistent with the
Al aska Suprenme Court ruling that the state, not "the feds,"
control the navigable waterways in Al aska. He remarked that HB
376 does not say that the state is not going to manage its
[resources]; it is sinply saying, in statute, that the state is
not willfully ceding its sovereignty to the feds.

CHAIR ROKEBERG nentioned that the governor issued a press
rel ease that norning pertaining to the comrencenent on May 15
[ 2002] of a special session regardi ng subsi stence.

REPRESENTATI VE OGAN nentioned that he would be back in Juneau
around May 1.

Nunmber 1178

REPRESENTATI VE JAMES noved to report HB 376, as amended, out of
commttee with individual recomendations and the acconpanying
anended zero fiscal note. There being no objection, CSHB
376(JUD) was reported out of the House Judiciary Standing
Conmittee.

REPRESENTATI VE JAMES, with regard to the issue of fiscal notes,
remarked that when the departnents are "given a chore that
they're already supposed to be doing, they shouldn't have a
fiscal note."

CHAI R ROKEBERG cal l ed an at-ease from1:32 p.m to 1:33 p.m

HB 393 - SALES OF BUSI NESS OPPORTUNI TI ES

Number 1273

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 393, "An Act relating to unfair and deceptive
trade practices and to the sale of business opportunities;
anending Rules 4 and 73, Alaska Rules of G vil Procedure; and
providing for an effective date." Chair Rokeberg noted that
Doug Letch, staff to Representative Gary Stevens, Al aska State
Legi sl ature, sponsor, was present.
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Number 1318

REPRESENTATI VE MEYER noved to adopt the proposed commttee
substitute (CS) for HB 393, version 22-LS1356\J, Bannister,
4/ 3/ 02, as a work draft. There being no objection, Version J
was before the commttee.

Number 1335

HEATHER M NOBREGA, Staff to Representative Norman Rokeberg,
House Judiciary Standing Committee, Alaska State Legislature,
explained that Version J incorporates the anmendnents that were
di scussed during the previous hearing on HB 393. She nenti oned
that the |language regarding the exenption limt of $200 is
|l ocated on line 5 of page 13, and that the sponsor and the
Department of Law (DOL) reconmmend that this limt be raised to
$250.

REPRESENTATI VE JAMES, referring to business opportunities (biz
opps) that she has seen advertised on television, asked how the
DOL determ nes whether the provisions of HB 393 would apply to
t hose biz opps.

Number 1450

CYNTHI A DRI NKWATER, Assistant Attorney General, Fair Business
Practices Section, Cvil Dvision (Anchorage), Departnment of Law
(DAL), remarked that it is difficult to make a general statenent
wi t hout knowi ng which ads Representative Janes is referring to.
However, once a person calls in and is told how nuch the initial
paynment is, if it is nore than $200, M. Drinkwater explained,
then it can be determned that the provision of HB 393 would

apply.

CHAI R ROKEBERG noted that the |anguage in HB 393 specifies that
in order to qualify for the exenption, the total anmount of the
paynents cannot exceed $200.

REPRESENTATI VE JAMES renmarked that according to her observation,
the price paid for a biz opp grows over tine: only a snall
anount of noney my be required at first, but folks are
subsequently tal ked into making further paynents. She asked how
the DOL plans to handl e those kinds of operations, particularly
those that use interstate television advertising. s the DOL
going to wait for people to nmake individual reports, or wll it
take those advertisenments off of the television if those
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conpani es don't do what HB 393 requires? How is HB 393 going to
be i nmpl enent ed?

V5. DRI NKWATER of fered that the way HB 393 would work is simlar
to how Al aska's telemarketing law currently works: when the DOL
beconmes aware - either through consunmer conplaints or through
other neans - of businesses who are operating in the state
wi thout registering, the DOL can send those businesses a cease-
and-desist letter notifying them that they are in violation of
the law and that they have to register.

REPRESENTATI VE JAMES nentioned that she still has concerns that
neither the public nor the entities selling biz opps wll have
any idea that this |aw exists. She posited that the goal ought
to be to educate the public so that folks don't contact
fraudul ent biz opps to begin wth.

M5. DRI NKWATER noted that by requiring conpanies to register

consuners wll be provided with nore information about the
conpanies, and the DOL will have an additional enforcenent too

to use when fraudul ent businesses try to evade the | aw

REPRESENTATI VE JAMES opined that Alaska's television stations
should be notified of the provisions in HB 393 [if it becones
| aw] so that those stations can prohibit such adverti senents.

Nunmber 1663

REPRESENTATI VE MEYER, referring to the $200 linmit, opined that
fraudulent biz opps should be prohibited regardless of the
anount char ged. He also opined that regardless of what the
limt is, the provisions of HB 393 would not apply to legitimte
busi nesses such as Mary Kay [Inc.], Amway [Corporation], or Avon
[ Products, 1Inc.], for exanple. He asked why the DOL is
recormmending a $250 limt.

M5. DRINKWATER said that the $250 limt is offered as a
conpromi se to ensure that the Direct Selling Association (DSA)
and other legitimate businesses do not oppose HB 393. She
offered that some sort of l[imt was called for because although
the DOL wants to provide as nuch protection as it can to
consuners, it would not be possible for the DOL to pursue every
case, and a $250 limt is used in other states and seens to be a
reasonable limt. She pointed out that HB 393 would not cover
products that appear to be scans; rather, HB 393 is intended to
cover fraudulent biz opps, which are marketing schenmes that may
i ncl ude selling products.
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REPRESENTATI VE MEYER noted that if, for $199, a conpany is
selling faulty software which supposedly enabl es people to start
their own busi nesses, those conpanies would not be covered under
HB 393 because of the $200 or $250 exenpti on.

V5. DRI NKWATER pointed out, however, that even if the cost of
the software was above the exenption threshold, in the
af orenenti oned exanple, the software by itself would not be
consi dered a business opportunity unless the person/entity that
sold the software prom sed "to do sonmething else with it." For
exanpl e, she said:

If they promised to sell you medical billing software
by which you could do nedical billing from your hone
and meke thousands of dollars, and ... they prom sed,
then, to provide you [with] the names of doctors who
wanted to use outside nedical billing services, that
woul d be a business opportunity. But if they' re just
selling you the software, it would not be. And if
they were selling you just software that was defective
or fraudulent, it may well be that our genera

consuner protection |law would cover that scenario, but
not necessarily the business opportunity statute.

M5. DRI NKWATER, in response to questions about the limt that
other states have, explained that those limts range from $200
to $500: nine states have a threshold between $200 and $300
and 13 states have a $500 threshold as does the Federal Trade
Comm ssion (FTC). She added that 23 states - including Al aska -
have business opportunity [bills/statutes], but not all of those
states require registration.

Nunber 1928

STEVE CONN, Executive Director, Alaska Public Interest Research
G oup (AKPIRG, testified via teleconference, noting sinply that
AKPI RG AARP, and the Better Business Bureau (BBB) could assist
in dissemnating informati on about HB 393 and the scans that it
is intended to target.

Number 1965
CHAI R ROKEBERG made a notion to adopt Anmendnment 1, which would

replace "$200" with "$250" on page 13, line 5. There being no
obj ection, Anendnent 1 was adopt ed.
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Nunmber 1983

REPRESENTATI VE MEYER noved to report the proposed comittee
substitute (CS) for HB 393, version 22-LS1356\J, Bannister,
4/ 3/ 02, as anended, out of committee wth i ndi vi dual
recommendati ons and the acconpanying fiscal note. There being
no objection, CSHB 393(JUD) was reported from the House
Judi ci ary Standing Conmittee.

HB 385 - UNFAI R TRADE PRACTI CES ATTY FEES/ COSTS

Nunber 2012

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 385, "An Act relating to the attorney fees and
costs awarded in certain court actions relating to unfair trade
practices; and anending Rules 54, 79, and 82, Al aska Rules of

Cvil Procedure.™ [At the hearing on 3/22/02, the proposed
commttee substitute (CS) for HB 385, version 22-LS1224\C,
Bannister, 3/21/02, was adopted as a work draft.] Chair

Rokeberg noted that the commttee also had before it for
consideration the proposed comrittee substitute (CS) for HB 385,
version 22-LS1224\F, Bannister, 4/2/02.

Number 2023

HEATHER M NOBREGA, Staff to Representative Norman Rokeberg,
House Judiciary Standing Conmmttee, Alaska State Legislature,
explained that Version F deletes Section 1 of Version C, which
woul d have waived, for a [plaintiff], the requirenent that
he/ she pay attorney fees as stipulated by [Cvil Rule 82 of the

Alaska Rules of Cvil Procedure]. Wth Version F, she
expl ai ned, "we're keeping the award of full [attorney fees] when
the state brings forth the |awsuit." She confirnmed that wth

regard to Rule 82 as it applies to plaintiffs, Version F
mai nt ai ns the status quo.

CHAI R ROKEBERG rel ayed that the sponsor of HB 385 "reluctantly
concedes that half a loaf is better than none."” Version F, he
noted, gives the attorney general the right to have full award
of attorney fees when prevailing in lawsuits pertaining to
unfair trade practices.

M5. NOBREGA confirmed that currently, Rule 82 applies to all
parties in such lawsuits, including the attorney general; wth
Version F, if the attorney general brings forth the |awsuit and
is the prevailing party, Rule 82 would be waived and the state
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woul d get full attorney fees. That noney would then go into the
general fund (GF) with the intention that it would be used to
help further fund the [Fair Business Practices Section] of the
Department of Law (DQL).

Nunber 2170

CHAI R ROKEBERG noved to adopt the proposed conmmttee substitute
(CS) for HB 385, version 22-LS1224\F, Bannister, 4/2/02, as a
work draft. There being no objection, Version F was before the
conmittee.

Number 2193

REPRESENTATI VE JAMES noved to report the proposed commttee
substitute (CS) for HB 385, version 22-LS1224\F, Bannister,
4/ 2/ 02, out of commttee with individual reconmendations and the
acconpanying zero fiscal note. There being no objection, CSHB
385(JUD) was reported out of the House Judiciary Standing
Comm ttee.

CHAI R ROKEBERG cal |l ed an at-ease from1:55 p.m to 1:59 p.m

HB 499 - DI SPOSI TI ON OF BUSI NESS ASSETS

Nunber 2209

CHAI R ROKEBERG announced that the last order of business would
be HOUSE BILL NO 499, "An Act relating to the sale, |ease,
exchange, or other disposition of business property and assets."
Chair Rokeberg noted that the commttee was awaiting the arrival
of the drafter and a proposed conmttee substitute for HB 499;
that at the last hearing on HB 499, M. Pease presented
information [regarding Savage Arns Inc. v. Wstern Auto Supply
Co.]; and, as requested by Representative Berkowitz, that the
commttee woul d hear testinony from "opposi ng counsel .”

Number 2254

JAMES M POWELL, Attorney, Hughes Thorsness Powel| Huddleston &
Bauman, LLC, relayed appreciation for the opportunity to testify

on HB 499. He explained that he represented [Wstern Auto
Supply Co. ("Western Auto")], which he ternmed "the innocent
retailer,” in the Savage Arns Inc. v. Wstern Auto Supply Co.
case, which stemed from an accident that occurred in Kenai. He

said that he had three points to address:
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The first is, 1'd like to give you a little bit of
background [regarding] who the players are and what's
going on that's not apparent on the surface and nmay
not have been shared with you previously by other

peopl e. The second point relates to sonme problens
that | think will be created by HB 499 as it is
presently drawn.... And the third thing relates to
the retroactivity of this bill and sonme problens that

| think that creates.

MR. POVELL el abor at ed:

First of all, just so that it is clear, ... | want to
address sonme of the msunderstandings that | think
m ght have been generated, ... so that you'll be

accurately tuned in to what is really going on here.
This accident occurred in April of [1989], and this
change in "Savage" occurred in Cctober of that vyear:

On Cctober 31 [Savage |Industries, Inc. ("Savage
I ndustries")] signed the agreenent for sale of assets
and they ceased to do business, and on ... Novenber 1

the new conpany [Savage Arns, Inc. ("Savage Arns")] -
just recently formed - started up and went forward as
a goi ng concern.

W believe that we can show in the court - and nade
sone representations to the suprene court on that -
that essentially the shareholders were the sane: a
group called [Cerrito Partners, Ltd. ("Cerrito
Partners")] wer e t he shar ehol ders in Savage
[I ndustries] and also - through some corporations -
continued to control the new conpany that was nade.
It was sinply a change of -- sone slight changes that
were nmade. They were the sanme officers, the sane

enpl oyees, the sanme plant, the sane product that they
were manufacturing; they had the sane patents and
equi pnent; and they advertised to the public, "W've
been in business for 100 years" - in effect, "You can
trust us [because] we've been around a long tine."
Wth that, we think that we can nake out a case
agai nst them at | east on the "continuity of
enterprise,” probably on [just the continuity of]

[ Side A of the tape ends m d-sentence. ]

TAPE 02-42, SIDE B
Nunber 2375
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MR POVELL conti nued:

) the business - al though [because of] t he
sharehol ders, because sone corporate entities were
involved, [it] becones a little nore difficult for us.

What | think has not been shared with you is that
Cerrito Partners is a group of Texas businessnen -
very wealthy businessnmen - who, as part of this
transaction - although not in October and Novenber of
1989, but not too long after that - signed a
guarantee, in order to pronote the sale and the
operation of the business, ... that they would

indemmi fy Savage Arns against any judgnent that was
made as the result of the Kevin [Taylor] incident in
Kenai, Al aska.

MR. POWAELL indicated that Savage Sports Corporation ("Savage
Sports") was also involved, but added that he wouldn't go into
that point right now He said:

They continue, this conpany that Cerrito Partners has.
It was [Challenger, Ltd. ("Challenger”)] and then it
was [Intel ect Communications, Inc. ("Intelect")] - [it
was] actually Intellect that signed the indemity
agreenent - and they have changed their name again to
[ TerraForce Technology Corporation ("TerraForce")],
which is a publicly traded conpany under the synbol
TERA. And TerraForce, in their SEC [U S. Securities
and Exchange Comm ssi on] filings, publicly
acknow edged that they have this guarantee on this
j udgnent . So, what this is all about is, this group
of Texas businessnen have this promse and they're
trying to find a way out of their prom se. And, as
drawn, [HB 499] arguably will give them an out. :
And | doubt that that information has been shared with
you, so that you know what is really going on wth
regard to the trenendous interest that Savage Arns has
in helping us out with Alaska law. they're trying to
get out of an obligation that they have.

MR. POVELL added:

Likewise, in that situation, | represented Wstern
Auto; we were innocent in the transaction, but we were
a retailer, and retailers have an obligation to stand
good for any problenms with a product, and then they're
supposed to be able to [go] back against the people
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that made the product. "Savage" would not participate
in the trial, and so we had to defend their product as
best we could, and eventually we ended up settling the
claimfor $5.4 million. So Kevin Taylor is out of the
picture, and we are now trying to recover that anount
of noney, our defense costs as well, and a l|ot of
interest that has accunul ated over the years.

Nunber 2279

CHAIR ROKEBERG asked M. Powell whom he is [currently]
representi ng.

MR. POWNELL said that he was retained to defend Wstern Auto
Western Auto, being a responsible conpany, he added, had
insurance; they had a primary policy with Allstate Insurance
Conmpany ("Allstate") for $5 mllion, and an excess policy wth
Certain Underwiters at Lloyd s of London ("Underwriters"). He
explained that it was actually Underwiters that brought himin,
30 days before trial, to defend the action, and that Allstate,
which had the mmjor interest, paid defense costs of nearly $1
mllion.

REPRESENTATI VE JAMES relayed her appreciation that M. Powell
has filled in "sonme gaps.” She said that in the beginning, she
was concerned because she thought that the whole case, as
initially presented by M. Pease, revolved around a bankruptcy
sale and the purchaser of the bankruptcy's assets, and so "there
should have been a separation of responsibility there."
However, because it was a Chapter 11 bankruptcy rather than a
Chapter 7 bankruptcy, it was not a sale by the trustee; it was
nerely "a sale by the conpany to the sanme person, which is not
an arns-length transaction,” she noted. The main person was the
sane person in both [conpanies]; therefore, she opined, "there
is no severance of any relationship or any know edge or anything
else in that [transaction].” She said she is surprised that the
bankruptcy judge agreed to a sale that didn't specifically have
a severance of liability; however, because [the sale was to] the
sanme person, she suspected that [the judge] assuned that there
woul d be no severance of the liability.

CHAl R ROKEBERG observed that the issue of whether it's the sane

person or not is "a matter of material fact" and is a centra
point to the whol e case.
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REPRESENTATI VE JAMES agr eed. She noted, however, that another
point the conmttee was not initially aware of was the existence

of "this guarantee that was made." She added:
For the life of me, | can't figure out why they did
that. There had to be sonme reason, and | don't think
they've told us ... why they did that, because that

seens extrenely unusual to have done that unless they
knew t hey were |iable.

Number 2139
MR. POVNELL responded:

W have not been able to take the testinony to ask ...
what was the notivation. It appears to be that
"Savage" ... [was] transferring the stock, and the
people who were investing $20-plus mllion, as |
recall, wanted to have sonme protection against this
judgment that was out there when they were selling the
stock a few years after. It may have been in [1990 or
1991] that this happened, and Savage Sports was being
formed about that time, and the investors wanted sone
protection against this claim com ng back. They
continued to do business as Savage Arns, and so that's
why this guarantee was given, as | understand it.

CHAI R ROKEBERG asked: Were "they" aware of a claimat the tinme?

MR. POAELL said that at that tine, "they were; they specifically
identified this litigation - the Taylor case."

CHAIR ROKEBERG relayed that after M. Powell finishes his
presentation, the conmttee would be focusing on:

The concepts that we're dealing with as a matter of
law;, that is to say, ... whether or not we should, by
statute, overturn the doctrine that the [Al aska]
Suprene Court wutilized, nunber one, and, nunber two,
speak to the issue on the retroactivity vis-a-vis
"prospectivity". ... I've concluded that | agree with
the [American Law Institute's Restatenent (Third) of
the Law of Torts ("Third Restatenment of Torts")], and
I do not agree wth Justice Eastaugh on the
"[continuity] of enterprise” theory. ... Just to
refresh everybody's nenory, there was a case at the
[ Al aska] Superior Court level - the finding - and then
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the parties asked the [Alaska] Suprenme Court to rule
on the point of law, which just has to be this whole
i dea of successor liability. They've issued that, but
they've remanded the case back to the [Al aska]
Superior Court. So this case is still in progress; so
that's another issue that we have to be sensitive to.

Nunber 2037

MR. POWNELL, continuing with his presentation, opined that as
witten, HB 499 goes too far, in effect giving carte blanche to
busi nesses that mght want to do "what we are alleging and we
hope we can prove that 'Savage' has done." It is an open
invitation for business owners that have marginal businesses to
"do a little restructuring” - sell their assets to another
corporation that would be al nost identical and would be owned by
the same people. They could perhaps do this every year, he
suggested, as a sort of prophylactic nove. Wuld this be

considered fraud? He posited that under HB 499, it mght just
becone a precautionary nove that businesses would engage in per

their |awers' advice. Proving fraud is very difficult, he
added; he has never seen it successfully proven in the
courtroom even after 37 years of practice. "It is like a

crimnal proceeding, and you have to go to the intent; "what did
the person know and what did they intend" is really tough to
prove,"” he noted. A business owner who is getting stiffed on a
bill for $10,000 or $20,000 or $30,000 isn't going to have the
resources to be able to prove fraud. He reiterated that HB 499
goes too far: to just say that there is no successor liability
would really change the clinate of the way Al aska business is
done.

CHAl R ROKEBERG asked M. Powell, as a matter of public policy,
whet her the insertion of "product liability" would give himnore
confort.

MR, POWELL said that it would: it would avoid a |lot of problens
for innocent retailers who are at the nercy of unscrupul ous
manuf acturers that take advantage of "this apparent void in our
| aw' regarding successor liability. He observed that cases
i nvolving product liability usually involve substantial clains.

CHAI R ROKEBERG asked whether there were any other areas of HB
499 that the commttee should focus its attention on.

MR. PONELL referred to the "retroactivity aspect” of HB 499. He
pointed out that none of the tort-reform packages adopted over
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the years have retroactive provisions; none of them attenpt to
reach back in tine

CHAI R ROKEBERG asked: "Wy did the court do it, then?
Nunmber 1884

MR. POWAELL explained that as a general rule when dealing with
particular litigants, the court has to hand down deci sions based

on the past actions of those particular litigants. [ Sone]
rulings nmust have retroactive application; otherw se, he noted,
nobody would ever bring a case to the courts. |If a court ruling

could only be applied prospectively, it would be the sane as
going to court and being told, "[W] can't help you out in the
particular factual situation that you have, [but] thank you for

bringing it to our attention ...; the next people that bring it
up, they're going to get a good deal." Therefore, as a
practical matter, on many occasions the court has said, "W wll
address this issue, and we wll nake it applicable to these
facts, since it's not been addressed before and we're addressing
it for the first tinme." He noted that this is what occurred

when the [Al aska] Suprene Court made its interlocutory ruling in
the Savage Arns Inc. v. Western Auto Supply Co. case.

MR. POWNELL said that retroactivity raises questions, and that he
could provide the commttee wth case exanples that illustrate
that there are problenms with retroactivity. Sonmet hing that the
commttee may not have considered, he explained, "has to do with
the potential taking that occurs if the state tries to nmake it
retroactive and affect transactions that have already taken
pl ace: there may be sonme financial exposure to the state.” He
added, "Nothing would nmake nme happier than for the state to step
in and pay off this judgnent, but | don't think that's a good
deal for the [state]. He el aborated:

| think that would be backing into a potential problem
that the state should not back into, by the potential

taking by a retroactivity that affects Ilitigation
that's in process. | think we would have a good case
for inverse condemation and a taking by the state,
and I ... don't want you to be blindsided by that; I
think that is a problemw th naking it retroactive, at
least ... for this case, which is so far along, which

occurred so long ago, and we're just sort of in the
cl osing chapters of it here.

Number 1771
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CHAI R ROKEBERG nentioned that the l|legislature has the statutory
authority to nake laws retroactive, "particularly if it 1is
curative legislation."

MR. POWELL acknow edged that there is an exception for curative
| egi slation, and asked permssion to submt [witten] comments
on [the issue of retroactivity] to the commttee by the
foll ow ng Friday.

CHAI R ROKEBERG agreed to that.

REPRESENTATI VE JAMES alluded to the possibility that any action
taken via HB 499 mght not necessarily affect the current case
that M. Powell and M. Pease are involved in.

CHAI R ROKEBERG, after nentioning that the aforenentioned case is
nerely the genesis for HB 499 and discussion of it helps put
things in context, pointed out that the specifics of that case
are not the issue that is before the commttee.

REPRESENTATI VE JAMES posited that the commttee needs to | ook at
the decision that was made in the court: "It appears to ne that
there is a conflict and sonething we should fix."

Nunber 1662

THEODORE M PEASE, JR; Attorney; Burr, Pease & Kurtz, PC
testified via teleconference, noting that he is representing
Savage Arns. In response to comments nmade by M. Powell, M.
Pease explained that the aforenentioned guarantee was a
guarantee given to M. Coburn, the present owner of Savage Arns,
who was seeking protection [from a potential judgnent against
Savage Arns in the Savage Arns Inc. v. Western Auto Supply Co.
case. M. Pease noted that the conpany which gave that
guarantee, and from which M. Coburn bought the stock in 1995 -
Intelect - is now, itself, in a rather precarious situation and
is reportedly not in a "position to respond.”™ He indicated that
this guarantee was given years after [the original sale of
assets by Savage Industries] took place.

MR. PEASE, turning to issues raised by the |egislation, remarked
that the latest version of HB 499 that he has seen nekes it
clear that fraud is not exenpted. Wth regard to the issue of
retroactivity, he said that clearly statutes permt, and the
courts certainly recognize, that the |legislature has the
authority to nake |laws retroactive. To do so, he remarked, the
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| egislation has to either be curative or be nmade specifically
retroactive, as is the case with HB 499.

MR. PEASE opined that the point raised in a nenorandum by the
drafter, that the state risks financial exposure because of
"taking," is absurd. He posited that Article I, Section 18, of
the Alaska State Constitution, which is ~cited in that
menorandum "has to do with instant title," and that HB 499 does
not address private property or contract rights. He nentioned
that even Section 15 of Article | does not address tort law. He
opined that nothing prohibits nmaking HB 499 retroactive, and
that doing so is critically inportant in ensuring uniform
appl i cation. He nentioned that at this time, he wll not be
commenting on the insertion of "product liability" |anguage.

CHAI R ROKEBERG noted that insertion of such |anguage is his own
suggestion. He reiterated that he tends to agree with the Third
Restatenment of Torts with regard to "what |aw should apply here

in terms of successor liability, which would include the 'nere
[continuation]' doctrine, but it repudiates specifically the
"[continuity] of enterprise' and the 'product line' doctrines.”

"And | think that's what we want to do," he remarked. He opined
that HB 499 rightly makes contract and corporate law the primary
focus, but that it may not serve the public interest because of
| anguage throughout the bill that says, "in tort or otherw se"
which is very broad. He added:

So, if they're contractually set forth - that there is
a prohibition on the responsibility for liabilities -

and then we run into a product liability situation, |
think 1'"ve come to the conclusion that the traditional
four-pronged standards ... expressed and articul ated
in the "Restatenment"”™ should prevail and be the

standard in the state of Alaska, as they are in about
47 other states. And that would require that we anend
the bill to at least include product-liability cases.
And then that would |eave the "nmere continuation”
doctrine, as expressed in our suprene court and other
jurisdictions, avail able.

Number 1197
CHAl R ROKEBERG asked M. Pease to comment.

MR. PEASE asked where such a change woul d be | ocat ed.
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CHAIR ROKEBERG referred to page 1, line 14, and suggested
inserting the |language, "except for product liability or
successor interest product liability," or something simlar.

MR. PEASE argued that such a change would "take all product-
liability cases out of this rule,” and so "the sanme thing could
happen agai n.

CHAI R ROKEBERG stated that [via a commttee substitute (CS)] the

commttee "will be adopting specific |anguage overturning the
‘continuity of enterprise’ - and I1'd also like to add the
' product l'ine' doctri nes - and excl udi ng them from

consi deration."”

MR. PEASE said: "It's a step in the right direction, ... but I
think the basic problem still remains that we've got an Al aska
Suprene Court that is a very adventuresonme court in the tort
ar ea.

CHAI R ROKEBERG agreed, adding that that is why he wanted to
"rein themin."

MR. PEASE said that there is too nuch left open in these
doctrines, "these four 'Restatenent' exceptions,” that the court
could still use to cone up with "successor-liability areas" that
are unpredictable and unfair to parties involved in comercial
transacti ons.

CHAI R ROKEBERG said he agreed, in the main, with M. Pease's
t hrust. He added that he is concerned, however, with com ng up
with legislation that fits the public's overall best interests.
Noting that the drafter of HB 499 had arrived, Chair Rokeberg
asked M. Pease to comment on inverse condemnation, which, it
had been suggested, could subject the state to a $14-mllion
bill if the state were sued because of the inclusion, in HB 499,
of a retroactive provision.

MR. PEASE said that the emnent-domain section of the Al aska
State Constitution deals with personal property or real property
that the state has taken. He offered that HB 499 instead deal s
with an area of tort law, thus the concept of emnent donain
does not apply. He reiterated that not even Section 15 of
Article | applies with regard to HB 499. He opined that "this"
is an effort to intimdate, and that "it" just isn't fair.
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CHAIR ROKEBERG asked M. Pease to provide, in witing,
additional conmments regarding the "retroactivity and taking"
i ssue.

Nunmber 0872

TERRY BANNI STER, At t or ney, Legi sl ative Legal Counsel
Legislative Legal and Research Services, Legislative Affairs
Agency, referring to her nmenorandum of February 12, 2002, said
that, basically, the state is not allowed to take property, and
that in saying that, she is not talking about em nent domain;
rather, she is talking about a basic requirenent that the state
cannot take property wthout providing a person wth just
conpensati on. She explained that once the property is vested,
the person actually owns the property.

CHAI R ROKEBERG sai d, "But we're tal king about a judgnent here.”
M5. BANNI STER, with regard to judgnents, explained that "once a

judgment has been entered for sonmeone, generally they're
considered to have a vested right in what they' ve been given

under the judgnent," although, she acknow edged, a judgnent
could be changed during the appeal process. "But once you get
to sonething [that] can be called [a] vested right |ike that,

you run the risk of triggering this clause” in the Al aska State
Constitution that requires a person be conpensated if that right
is taken, she said. She also nentioned that one could possibly
argue that there could be an "inpairnent of contract, too, if

you were to change the effect of contracts, ... if the big part
of the contract ... were this consideration of what liabilities
the person would be exposed to, and they based it on the current
law at the tine." "So, if you went back and changed all their
contracts in the past, and this was a primary consideration - a
make or break consideration - in the contract, you would have an

i npai rrent - of -contracts issue,” she added.

CHAIR ROKEBERG nentioned that Alaska did not have too nmany
manuf act ur ers.

V5. BANNI STER remar ked: "Well, we're talking here about a |ot
of transfers of property between conpanies; there's a |ot
i nvol ved here.™

CHAIR ROKEBERG, pointing out that the "subject case" that

pronpted the legislation involves product liability and
successor interests, conceded that HB 499 covers a nultitude of
transactions that my have happened in the past. He remarked
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that case law and comon |aw are the |aw of the state, and that,
presunmably, Alaska statutes are silent on this issue, or else
everybody would have been aware of "it." He surmised that in
Al aska, there would probably not be too many cases simlar to
that of Savage Arns Inc. v. Wstern Auto Supply Co., in which
successor liability and product liability in a manufacturing
setting are the nmain issues; "we won't find ourselves in that
situation too nmany tines."

M5. BANNI STER concurr ed.

CHAIR ROKEBERG noted that testinony has indicated that the
insurers of Wstern Auto have paid a [settlenent] of $5.4
mllion and are now seeking recovery from Savage Arns in the
amount of $14 nmillion. He asked Ms. Bannister: “In your
opinion, would we be taking a risk, were we to put a retroactive
applicability section in this bill?"

Number 0503

M5. BANNI STER, in response, said: "Anytinme you do that, when
you've had a judgnent entered, you' re going to be taking a risk.
| don't know how it'll eventually turn out, but

CHAI R ROKEBERG interjected to ask: "Has the state ever been

sued for inverse condemmation? |s that what that is?"

M5. BANNI STER said that she would have to check the cases,
adding that she was not sure that it would be called inverse
condemmnat i on. She reiterated that it could be considered,
arguably, that once there is a judgnment, the right to whatever
one gets out of that judgnment "would be considered a vested
right, and the 1issue attaches.™ She indicated that [a
retroactive provision] would go back and say that that judgnment
doesn't apply any nore.

CHAIR ROKEBERG referring to the legal situation that pronpted
the creation of HB 499, said: "W've got a settlenent that was
made, we've got a ..."

M5. BANNI STER interrupted to ask whether there was a judgnent
ent er ed. She pointed out that "usually when you have a
settlenent, you enter a judgnent based on the settlenent."”

MR. POWELL expl ained: "There was a judgnment of dism ssal; there

was a court order officially approving the mnor's [Taylor's]
settlenment - the anmounts, the [attorney] fees, and that."
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CHAI R ROKEBERG sai d: "And then there is the subrogation, and
now the case is proceeding because it's been remanded back to

the [Al aska] Superior Court. So, could you say there's a fina
j udgnent ?"
MR, POWELL sai d: "It's not strictly accurate to say there's a

final judgnment because there is no judgnent entered against us
except the judgnent of dism ssal based upon the fact that we
paid a ton of noney to the injured parties.”

Nunber 0411
CHAI R ROKEBERG sai d:

Right. But | guess one of the concerns | have, and |
don't wunderstand and | don't think the -- is that
we're kind of in the mddle of the case, if you will,
here, because there was a third party brought in. And
then there was a unique situation where the case [was]
ruled on in part by the [Alaska] Suprenme Court and
then remanded back to the [Al aska] Superior Court for

final adjudication. So, we don't have a fina
judgment or anything; we're right in the mddle of it.
So, M. Bannister, can the legislature, in your

opi ni on, act now?

M5. BANNI STER replied that there are issues there and she did
not know how it would cone out.

CHAI R ROKEBERG said: "Ckay, so it's an issue that ... you can't
counsel us, one way or another, how it would.

M5. BANNI STER added: "It depends also -- did they remand it as
-- you're taking about the remand from the court wth the
instructions on this ...?

CHAI R ROKEBERG i nterjected, saying: "On the theory of law..."

MS. BANNI STER pointed out: "Well, they tell you, basically, how
to go for it. ... It's just very conplicated because the renand
tells you what law to apply."”

CHAI R ROKEBERG sai d: Vell, that's what happened there. The
[ Al aska] Suprenme Court, by their ruling, decided which law to

apply.
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M5. BANNI STER said: "It's not a clean remand like ..."

CHAI R ROKEBERG, interjecting, said: "And then that's what we're
going to be trying to overturn here, in this [proposed] statute.

M5. BANNI STER sai d: "I think it's an issue, and | just don't
know howit'll come out."
CHAI R ROKEBERG asked: "I's there a potentiality the state could

be liable for $14 mllion, which is the ampbunt in question at
this juncture?”

Number 0292

M5. BANNI STER asked: "You nean the party received $14 mllion?

CHAI R ROKEBERG sai d: "Well, they're praying for it, because
that's -- they got [$5.4 million] and there's the fees and
interest.”

M5. BANNI STER sai d:

Vell, | think there's the potential, yeah. oo
can't say how it would conme out, though, because
whenever you've gotten that far, ... the issue goes
right there - ... the issue is present. You can't

just say, "Well, they haven't quite reached the point
where the right has vested"; the right has vested to
this extent ... and you' ve gotten instructions from
the court. And | think the issue is present, and |
don't know how it woul d be resol ved.

MR. PEASE sai d:

| think we're getting carried away. Semantics and
other things are getting involved here. Thi s
suggestion that [you're] liable, frankly, | think is
totally out of place. Let's suppose this thing plays
out: this statute is passed - nade retroactive. Then
it goes back down to the court, and there are
pr oceedi ngs. And, say, the lower court says, "Well,
in the light of this, what the state has done, |'m
dism ssing the action.” Then M. Powell (indisc.)
this to the [Alaska] Suprenme Court and says, "You
can't do this, (indisc.) got a vested right here based
on your previous (indisc.)." The court's then either
going to say, "Yes, it is" [or] "No, it isnt." | f
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they say, "No, it isn't,” the case is over; if they
say, "Yes, it is,”™ then it goes back wunder the
[ Al aska] Superior Court again, by the law which the
(indisc.) originally laid out, whi ch IS this
‘continuity of enterprise’ theory. (Indisc.) it's not
(indisc.) inverse Allstate. It's just not realistic

Things just don't happen that way.

[Commttee staff distributed the proposed conmttee substitute
(CS) for HB 499, version 22-LS1490\S, Bannister, 4/5/02.]

CHAI R ROKEBERG asked Ms. Bannister to research "this particular
i ssue regarding our position in [the] course of the trial, and
also this issue on potential liability to the legislature as to
"taking."'"

V5. BANNI STER agreed to do nore research, but cautioned that "it
will still remain an issue - it will not go away." She not ed
that a long tinme ago, she did research on "this type of thing,"
and that it just cones down to the fact that she can't say for
sure; it'll just remain an issue.

CHAI R ROKEBERG, nentioning that the legislature, within certain
paranmeters, can create retrospective statutes, asked whether [HB
499] coul d be considered curative |egislation.

M5. BANNI STER offered that it could be considered curative to
sone extent, but cautioned that generally, curative |egislation
addresses very serious, major problens. She nentioned that
during the Depression, for exanple, when people's farns were
being taken, sone retroactivity was allowed because it was a
such a mmj or social issue.

TAPE 02-43, SIDE A
Number 0001

MS. BANNI STER nentioned that although "the issues" would be
factors in the court's forthcom ng decision, none of them would
be determnative. "I can't tell you what would be determ native
at this tinme," she added.

CHAI R ROKEBERG asked Ms. Bannister to "check and see if there's
ever been anything analogous to this, where the legislature has
interceded in court ... in the mddle of a case.” He noted that
he would not want to subject the state to a judgnent stenm ng
from"a taking."
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M5. BANNI STER offered that instead of the state being held
liable, the court mght sinply say, "You can't do this, we have
to follow the other way." In that case, she noted, there
wouldn't be any Iliability; the court wuld not "switch the
awards" [if the | anguage] was found to be unconstitutional.

CHAIR ROKEBERG asked Ms. Bannister to describe the changes
enconpassed in Version S of HB 499.

M5. BANNI STER said that according to her understanding of her
instructions, essentially she was to keep the language in the
ori gi nal bill, but nmake an exception for the "products
liability, in which case, in the products-liability situation

you woul d have the four exceptions that are in the 'Restatenent’
apply.” To this end, she pointed out, these four exceptions
have been added, via [subsection] (b), to Sections 2-6 and 8.

CHAI R ROKEBERG asked whether the four exceptions needed to be
speci fi ed.

Nunber 0272

M5. BANNI STER pointed out that it would not be a good idea to
sinply refer in statute to the "Restatenent"”; for clarity, the
four exceptions should be specifically identified. She
concurred that the "balance of the bill" remains, pointing out

that the | anguage in the introductory part of [subsection (a) of
Section 2] has been changed slightly to "parrot, nore or |ess,
... some language in the 'Restatenment'” and to include the term
"fraudul ent transfer,” which is used in AS 34.40.

CHAIR ROKEBERG suggested that the definition of “mere
continuation” could be tightened up. He then asked M.
Bannister to speak to the "product |ine" doctrine. He rel ayed
that in the Savage Arnms Inc. v. Wstern Auto Supply Co. case
the court used the term "new doctrines” when it talked about
"continuity of enterprise" and "product Iline," but when it
adopted the "continuity of enterprise" [doctrine], it declined
to consider the "product |ine" [doctrine], saying that it did
not fit the facts. Chair Rokeberg said that he wanted to reject
the "product line" [doctrine], and asked M. Bannister whether
the [Legislative] Intent section could specify rejection of that
[doctrine] too, even though it was not specifically considered
in the aforenenti oned case.

MS. BANNI STER pointed out that intent |anguage is sinply that -
i ntent | anguage.
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CHAI R ROKEBERG sali d: "By what vyou've done, that should be
pretty clear. ... Wuld it not?"

V5. BANNI STER observed, "you've set the paraneters out, here.”

CHAIR ROKEBERG, after referring to specific wording in the
Savage Arnms Inc. v. Wstern Auto Supply Co. case, reiterated
that he wanted HB 499 to expressly reject the "product 1|ine"
[ exception].

M5. BANNI STER agreed that | anguage to that effect could be added
[to the Legislative Intent section], even though "you' ve laid
out what they can use ... in the other parts” of the bill.

Number 0620

RAY R BROMWN, Attorney; Menber, Al aska Acadeny of Trial Lawyers
(AATL), testified via teleconference in opposition to HB 499.
After noting that he did not yet have a copy of Version S, he
said that he finds it troubling that "litigants are making a
point on a specific bill involving a specific case that is still
active," and are thereby attenpting to influence a decision on a
pendi ng case or influence the ramfications of the results of a
pendi ng case. He said that he agrees with M. Powell that fraud
is very difficult to prove. He explained that the problem he
has with HB 499 is that it reaches much further than sinply
addressing the Savage Arns Inc. v. Western Auto Supply Co. case.
He opined that the language, "in tort or otherw se", which was
mentioned earlier, is extrenely broad and expansive with regard
to a liability or an obligation of the disposing corporation.
He posited that such |anguage would have nore of an inpact on
comercial litigation than it would on tort |aw.

MR. BROW shared aspects of a case he recently concluded
involving the North Slope Borough as the plaintiff, and opined
that had HB 499 been in effect at that tinme, it would have
vitiated the liability of the offending tort-feasor, a
substantial corporation that had several iterations of itself
between the initial activity and the time of litigation, before
finally being subsumed by a large, global "filter" corporation.
Had HB 499 been in place, he added, the North Slope Borough
woul d have been out approximately $7 nmillion and the village
water purification projects that it had engaged in with the
of fending tort-feasor would not have been conpl et ed.

Nunmber 0809
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MR. BROWN of f er ed:

In a day when we have so many problens right now with
potential corporate abuses, and | think right offhand
of [Enron Corporation] and [dobal Crossing, Ltd.],
unless I've msread this bill and the breadth of this
bill to address a very sinple issue of "continuity of
enterprise," this would do away with -- it would be
better to sell a corporation to an Al aska corporation
than to declare bankruptcy. You'd get the benefit of
your bargain: you' d get the noney as the selling CEO
[ Chief Executive Oficer] or sone of the directors,
and you wouldn't have to worry about preferential
transfers as long as you sold the corporation to an
Al aska corporation that was protected wunder this
[ proposed] statute.

| think the issue regarding inverse condemation is
i napplicable, and I think that should be the |east of
the legislature's concern about how this would inpact
the state of Al aska. | doubt it would inpact the
state of Alaska at all; they are not a party to that
underlying Savage [Arns] litigation. So, | can't
imagine that it would have any direct inpact - it
could; I haven't analyzed it to that extent - but I
think it does have a significant inpact on a |lot nore
far-reaching issues than what was addressed by the
Savage Arns case. And | would certainly urge this
body to look at this very closely and to work very
closely with the attorney general's office, and not

just plaintiffs' lawers, not just defense |awers,
but all of us that practice in this field, because it
wll have sonme far-reaching effects, far beyond a

products-liability case.

CHAI R ROKEBERG t hanked M. Brown for his testinony and asked him
to "follow up on that."

Nunber 0915
REPRESENTATI VE JAMES noved to adopt the proposed committee
substitute (CS) for HB 499, version 22-LS1490\S, Bannister,

4/ 5/ 02, as a work draft. There being no objection, Version S
was before the conmttee.
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CHAI R ROKEBERG announced that copies of Version S would be nade

available to all interested parties. He nmentioned that he is
interested in hearing nore from M. Brown regarding sone of the
i ssues that he raised. Chair Rokeberg announced that HB 499

[ Version S§] would be held over.
ADJ OQURNVENT
Number 0991

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 3:07 p.m
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