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CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:08 p.m Represent ati ves
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Rokeberg, Janes, Coghill, Meyer, and Berkowitz were present at
the call to order

HB 373 - WEI GAT OF MARI JUANA/ CONTRABAND FORFEI TURE

Nunmber 0043

CHAl R ROKEBERG announced that the commttee would hear HOUSE
BILL NO 373, "An Act relating to marijuana and controlled
substances and forfeitures related to controll ed substances."

Number 0064

REPRESENTATI VE LI SA  MJRKOWEKI , Al aska State Legislature,
sponsor, said that HB 373 is before the conmmittee primarily as a
consequence of a fieldtrip that she took a couple of years ago
to the contraband warehouse located in the Matanuska-Susitna
area ("Mat-Su Valley"). She relayed that this warehouse is a
|large facility, and that in the back of it, there was a
marijuana-drying operation in process. She indicated that in an
effort to find out why such a an operation was taking place, she
di scovered that Alaska is the only state where, if live plants
are seized, in order to prosecute for possession of marijuana,
it is required that the entire crop be processed to a usable
form and then weighed, rather than just taking a representative
sanpling of the plants. This current requirenent involves
drying all the plants, separating the usable parts of the plant,
and then, once everything is processed, the resulting product is
wei ghed for evidence and prosecution purposes. In the neantine,
she noted, the entire seized crop is saved.

REPRESENTATI VE MURKOWABKI said that it seens incredible to her
that Alaska has to go through all of these steps, and when she
inquired why, she was told that it is because that is the way
the state |laws are. In response to her inquiries regarding how
much tine it takes for state enployees, national guardsnen, or
"drug enforcenent people” to do this process, she was inforned
that it takes a substantial anmount of tinme, resulting in a
substantial cost to the state. Based on information she has
si nce gat hered regar di ng how Al aska handl es mari j uana
processi ng, she said that she could find no good reason for the
state "to continue to do it this way." And, as a consequence,
she introduced HB 373.

REPRESENTATI VE MURKOWSKI expl ai ned that under HB 373, in order

to prosecute, |aw enforcenent would sinply save a representative
sanpl e and destroy the excess narijuana; "we wouldn't need to do
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the full process that we currently do." She noted that another
section of HB 373 defines contraband and the disposition of the
contraband, and that this provision was suggested by |aw
enforcenent because, currently, there is not a nechanism in
place to just collect a representative sanple of the contraband.
Instead, the state just stores everything and, after a point,
"you start to just run out of room"

Nunmber 0380

REPRESENTATI VE MJRKOWBKI, in response to a question, reiterated
that Alaska is the only state to calculate the weight of
marijuana in this fashion, adding that the nmajority of states do
it the same way the federal governnment does, which is to take a
representative sanple. Referring to her notes, she read:

The entire plant is used when determ ning the weight
and it doesn't need to be dried out. Al the plants,
including the root system are taken, and a
representative sanple is used for testing and
prosecuti on.

REPRESENTATI VE JAMES, after remarking that this entire subject
seens very famliar to her, asked whether changes such as those
proposed by HB 373 have already cone before the |egislature and,
if so, what the end result was.

REPRESENTATI VE MEYER asked why the state started processing
marijuana in this fashion to begin wth.

REPRESENTATI VE MURKOWEKI said that she was not that famliar
with the history behind this issue, noting that in response to
her simlar questions, she was told sinply that it has always
been done this way. In response to a question regarding the
fiscal notes, she agreed that HB 373 ought to save the state
noney.

CHAI R ROKEBERG asked whether "the inportance of the aggregate
wei ght has to do with the |evels of penalty under crimnal |aw "

REPRESENTATI VE MJURKOABKI said that to her understandi ng, yes.
CHAI R ROKEBERG referred to the provision in HB 373 stipulating
the use of "one-sixth of the neasured weight" for purposes of

cal cul ati on, and asked what the justification was for using one-
si xt h.
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REPRESENTATI VE =~ MURKOWSKI deferred that question to the
Depart ment of Law.

CHAI R ROKEBERG i nquired whether Representative Mirkowski would
consider a friendly anendnent to reserve sone of the seized
marijuana for "nedical -marijuana patients in need.”

REPRESENTATI VE MEYER i nquired whether Representative Mirkowski
woul d consi der an anmendnent "to tax the product.”

REPRESENTATI VE BERKOW TZ remarked that he has |ooked into the
issue of having a tax on contraband, and estimated that such a
tax would raise just under $1 million annually.

Nunber 0717

DEAN J. GUANELI, Chief Assistant Attorney General, Lega

Services Section-Juneau, Crimnal Division, Departnent of Law
(DAL), explained that back in 1970s, the Alaska Suprene Court
ruled that adult Al askans have a right of privacy to possess

small anmpbunts of nmarijuana. As a result of this ruling,
marijuana was decrimnalized, and it was not wuntil the 1980s
that the legislature decided to step in and set sone boundaries
on that court opinion. Therefore, nost of Alaska's drug |aws
derive from the early 1980s. In response to an interjected
gquestion, he nentioned that there was an initiative regarding
marijuana in the 1990s. Returning to the subject of when

Al aska's drug laws were developed, he said that because
marijuana-growing in Alaska wasn't the sane kind of industry
then as it is now, sone of the laws put on the books were done
at a tinme when the law enforcenent community didn't have the
kind of knowedge it has now about the nmarijuana-grow ng
i ndustry.

MR. GUANELI said that as a result of those circunstances, there
is a provision in law that says if live plants are confiscated,
before the plants are weighed for the purpose of charging, the
police are required to actually process that growi ng plant as
though it were going to be sold and used. What this neans is
that the roots, stalks, and large |linbs are renoved, and what is
left - the dried |eaves and buds, which have the highest
concentration of the active ingredient - is what is weighed for
pur poses of prosecution. He noted that this is the statute that
| aw enf orcenent has been followi ng all these years.

MR. GUANELI, referring to Representative Janes's observation
that this topic is very famliar to her, said that she is not
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m st aken; this issue has cone up before. A nunber of years ago,
there was a provision put into law that instead of processing
all of a marijuana crop, |aw enforcenent could count the plants,
and if there were nore than a certain nunber - 25 or nore - the

crime could rise to a felony Ievel. This was done in order to
try to relieve the police from sone of the onerous duties of,
essentially, becom ng sone of t he bi ggest mari j uana

producers/ processors in the state.

MR. GUANELI added, however, that even that provision "doesn't
quite do it." There are certain crops, depending upon what part
of the growing cycle they are in when seized, where the 25
plants are very snmall, and so he was not certain how fair it was
to subject sonmebody to a felony penalty. More inportant,
because sone of the nodern nmarijuana-grow ng operations can be
done in a fairly confined area using hybrid grow ng techniques,
a profitable amount of marijuana can be harvested from |l ess than
25 pl ants. He noted that in such cases, |aw enforcenent is
still required to process the entire crop in order to calculate
the wei ght for purposes of [prosecution].

Number 0940

MR. GUANELI remarked that there are problenms with having to do
that. One is, as Representative Miurkowski pointed out, it takes
a big operation: it takes a big warehouse, it takes a |ot of
fans, it requires areas in which to spread out the marijuana,
and sonebody has to actually go through and process it by
cutting the usable parts away from the unusable parts. And
while it mght seem sinple to just have |aw enforcenent process
part of it and save the rest w thout processing it, he explained
that the problem with that is that wet marijuana tends to
produce a nold that is hazardous to humans, so it can't just be
stored; rather, it has to be destroyed.

MR. GUANELI posited that what Section 1 of HB 373 does is create
a shortcut. Rat her than going through this long, |aborious
processing procedure, |law enforcenent will be able to cut off
the plant at the roots, weigh it, and then take one-sixth of
that weight as an estimte of what the product would wei gh had
it been processed. He relayed that the anount of one-sixth came
from a nunber of tests conducted by the state troopers over the
| ast couple of years, in which they have took marijuana crops

and weighed them both before and after processing. Through a
total of twelve tests - twelve different crops wth plants of
different sizes and at different stages of developnent - the

troopers determned that the average ratio is about 6:1. After
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acknowl edging that a lower ratio mght be possible with "sone
very good plants” that have a lot of buds and a |ot of |eaves,
he said that the overall average on those tests was actually
5.8:1, but when the highest and |owest ratios were discarded,
t he average was about 6.1:1, which is really very close to 6: 1.

MR. GUANELI referred to Section 9, and explained that it
basically says that under procedures prescribed by the
conmm ssioner of public safety, contraband can be destroyed, but
if the evidence is necessary for a crimnal proceeding, then a

representative sanple shall be retained to allow for an
i ndependent test if the defendant so chooses. In addition, the
contraband shall be photographed and other docunentation

provided so that the ultimate destruction of the contraband
doesn't deprive people of their ability to defend thenselves.
He noted that Section 9 and Section 1 are the two operative
provi sions of HB 373.

MR. GUANELI said that the rest of HB 373 - Sections 2-8 - makes
changes to the state's forfeiture laws, which are fairly
detailed wth regard to forfeited "drug property.” He
mentioned, for exanple, that there are currently sone specific
requirenents for publishing notice in a newspaper regarding
seized itenms, and for allowng soneone to challenge the
seizure/forfeiture. He explained that Sections 2-8 are provided

to allow for "this shortcut™ - this process of taking the
marijuana or any dangerous substance and destroying it [after
obtaining a representative sanple]. He remarked that in the

case of "nethanphetam ne |abs,” that property could sinply be
seized and immediately forfeited to the state wthout going
through the current conplicated process, and then that property
could be destroyed right away sinply because alnpbst anything
produced in nethanphetanm ne |abs is dangerous. And in cases
involving "wet" marijuana, because it grows a nold that is
dangerous to humans, the unprocessed portion needs to be
dest royed.

Nunber 1269

MR, GUANELI infornmed the conmmttee that he has a suggested
anendnent for page 2, line 2: after "substance" insert "that
has no currently accepted nedical use in treatnment in the United
Stat es”. [ This suggested anmendnent would conme to be called

Conceptual Anendnment 1.] He explained that the reason for that
change is because there are sonme schedule 1A or IIA [controlled
substances] that do have sone nedical uses. [ Concept ua
Amendment 1] woul d prevent, for exanple, the seizure of norphine
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that is "being possessed by a hospital,” but would allow the
seizure and imedi ate destruction of things like LSD (lysergic
acid di et hyl am de) and net hanphet am nes.

REPRESENTATI VE BERKOW TZ asked: What about nedical nmarijuana?
Since this state has determned that marijuana has a nedical
use, wuld it be inpossible to forfeit marijuana under
[ Concept ual Anendnent 1]7?

MR. GUANELI clarified that marijuana is not included in
schedules A or IlA marijuana is included in schedule VIA and
so would not be affected by [Conceptual Amendnent 1]. He added
that in order for marijuana to be forfeited, it would have to be
done under [paragraph (2) or (3)] of Section 2, but only if in
violation of AS 11.71, which is where the provisions regarding
medi cal marijuana are | ocated. Therefore, if "it's |egal under
the nedical nmarijuana law, it is not subject to seizure and
forfeiture," he said.

REPRESENTATI VE BERKOW TZ, referring to [paragraph] (5) of
Section 2, noted that it seens very broad. He asked whether a
car used to pick up the dangerous, toxic, or hazardous
materials, for exanple, would be subject to this type of
forfeiture

MR. GUANELI <clarified that the phrase "dangerous, toxic, or

hazardous” is intended to nodify both "raw materials" and
"equi prment . So if it is sinply a piece of ordinary equipnent
that is not otherw se dangerous, it would have to go through the
normal forfeiture procedures. However, if it's part of

| aboratory equipnment in a "nmeth |ab" that gets tainted with very
toxic materials and therefore becones dangerous to even handl e,
it could just be [seized, forfeited, and destroyed].

Nunber 1450

REPRESENTATI VE BERKOW TZ asked whether there is a definition of
dangerous, toxic, or hazardous anywhere that would apply here
He said his concern is that [this provision] starts to run
pretty close to going afoul of the "takings clause."

MR. GUANELI said that there is no definition of dangerous,
toxic, or hazardous provided in HB 373 or in any other statutes.
He surm sed that the police are going to have to use sone common
sense in applying this provision, and that if they take and
destroy sonething that shouldn't have been destroyed, they're
going to have to pay for it.
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REPRESENTATI VE BERKOW TZ pointed out, however, that under
Section 8, a court nmay not order the remttance of contraband
listed in subsection (b) [of Section 2]. Therefore, he
surmsed, if the police fail to exercise discretion, then the
court, according to Section 8, would be wunable to order
remttance.

MR.  GUANELI, in response, said that if the police have
determ ned that sonething is dangerous, toxic, or hazardous,
they are likely going to destroy it. Therefore, as a practica

matter, the court is not going to be in a position of ordering
that that property, which has been destroyed, be given back. He
said "the police are just going to have to wite a check for it.
He conti nued:

They may nake m stakes, but | think what we're talking
about is ... laboratory equipnent used in neth |abs,
we're talking about plants that are being grown in
marij uana-growi ng operations, and we're not talking
about cars that are being used to deliver drugs.
Those have to go through the normal court procedures
for forfeiture. We're just tal king about things that
need to be destroyed because it's difficult for the
police to store them it's hazardous for the police to
store them and it's best that they just be destroyed.

Nunmber 1538

REPRESENTATI VE BERKOWN TZ offered the followi ng hypothetical
si tuation:

You have a regular comercial lab, one of the
enpl oyees in the comercial lab is using sone of the
equi pnent and sone of the materials there to produce a
controll ed substance. It seems to nme, the way | read
the language as it's configured now, the |ab, innocent
though it mght be, would be subject to forfeiture,
and then the lab owner wouldn't be allowed to get any
kind of remttance.

MR. GUANELI responded that first of all, these kinds of things
don't happen in commercial |abs. They happen in clandestine
| abs that are hidden away, often in rural areas, in basenents,
or in trailers with blinds drawmn and the w ndows painted or
boarded over. They sinply don't happen in conmmercial |abs. But
if they did, and if equipnent was tainted or raw naterials were
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created that were hazardous to sonebody's health as a result of
sonebody's illegal activity, he opined that |aw enforcenent
ought to deal with that situation and that the owner of the |ab
woul d probably be happy to have the police do so. And with
regard to who is liable for the loss, he surmsed that the
offender would be l|iable to his enployer for destroying or
maki ng toxi c that person's equipnent.

REPRESENTATI VE BERKOW TZ, referring to the one-sixth [standard],
asked whether the tests the troopers perforned to arrive at this
figure woul d be made avail abl e for discovery purposes.

MR. GUANELI said that is a good question, and responded thus:

Let's put it this way, the troopers conducted those
tests, they have the results of those tests, but
whet her or not those tests would be avail able through
ordinary crimnal discovery -- the only way they would
be relevant is to challenge the statute and try to
invalidate the statutes, or show that the statute is
arbitrary. And |I'm not certain whether that would be
avai lable through crim nal di scovery or whet her
there'd have to be a specific court order. I n other
words, there are specific court rules that cover
certain things that the state has to turn over to a

defendant, and there are other things that the
defendant has to ask for and prove that it would be
relevant to the case, and |I'm not sure in which
category that would fall. I would think, however,

t hat sonmebody challenging the validity of the statute
woul d be able to, certainly, ask questions and get the
results of those tests.

Nunmber 1696

REPRESENTATI VE BERKOWN TZ opined that "if we built a good record
here, that would help circunvent the problem"”

MR. GUANELI said he certainly agrees that the better the record
built in the legislative forum the less likely that a | aw woul d
be subject to challenge, "and | think that's inportant.”

REPRESENTATI VE BERKOWN TZ said he has sone concern about "a
representative sanple". He asked: "If, in these cases, weight
is at issue, how can you have a representative sanple? And who
makes the determ nation of this representative?"
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MR. GUANELI opined that this is going to be a matter of the
police applying sone conmon sense and probably consulting with
the district attorney in determning what's representative. He
added, "I agree that weights do becone critical; if you're
tal ki ng about nethanphetam ne, you may be talking about very,
very small quantities, and in that case, ny guess is that the
troopers are probably going to preserve all of it." However
when talking about a nmarijuana-growing operation, it mght
i nvol ve many pounds. So in those cases, he offered, the trooper
will probably call up the crime |ab and ask how nuch marijuana
woul d be needed to do a good test; the troopers are just going
to have to apply sonme commopn sense in preserving enough so that
an i ndependent test could be perforned.

CHAI R ROKEBERG said he appreciated that |aw enforcenment and the
DOL want flexibility, but nentioned that he, too, has concerns
t hat enough physical evidence be retained. He asked M. Guanel
what he, in his capacity as district attorney, would advise when
the troopers call himto find out how nuch contraband should be
retained for a sufficient representative sanple.

MR. GUANELI noted that the felony level threshold is one pound,
and that neans that if there are several plants that weigh six
pounds, then under Section 1 that threshold will be net. He
pointed out that there is also an additional requirenent that
phot ographs and ot her docunentation be taken. He surm sed that
in very close cases, the troopers would be advised to keep all

of the marijuana and just process it in the current manner. On
the other hand, if the case involves a field of marijuana, or a
basement full of marijuana, or twenty to thirty pounds of

marijuana, he said he would not have any problem advising the
troopers to follow the provisions of Section 1, t ake
phot ographs, and preserve sone for the representative sanple.
And in such cases, if soneone wants to argue that there really
wasn't twenty-five pounds, for exanple, then let the jury
deci de, he said. In response to questions, he said that to
reach the felony level, there would have to be one pound of
dried marijuana, 25 plants, or - under Section 1 - six pounds of
"growi ng" marijuana that have been cut fromthe roots.

Nunber 1901
CHAI R ROKEBERG nentioned his concern that people would try to
"gane the systemi’ by growi ng an anount of marijuana that is just

under the felony level. He asked how many such cases there are
in which the amount seized is close to the felony |evel as
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conpared to how many cases there are in which the anobunts are
far greater.

MR. GUANELI asked to defer that question to the representative
fromthe state troopers.

REPRESENTATI VE BERKOW TZ, referring to Section 1, asked why the
term "neasured weight" is used instead of sinply "weight".

MR. GUANELI surmsed that it is sinply a matter of drafting.

REPRESENTATI VE JAMES suggested that that term stipulates that
the marijuana has to be weighed, and is sinply an alternative to
sayi ng "one-si xth of the plant that has been wei ghed".

REPRESENTATI VE BERKOW TZ asked whether there is certification on
the instrunments that neasure the weight and, if so, whether that
certification is maintained on a regul ar basis.

MR. GUANELI said he did not know whether the gross wei ght of wet
plants is determned at the crinme |ab using a precise electronic
scale or by law enforcenent out in the field using some other
type of instrunent. He remarked that in cases that are "close
to the line," he would prefer the weight to be neasured by a
very precise scale, but in cases that are "way over the line," a
| ess precise scale would be sufficient.

CHAI R ROKEBERG voi ced concern that |aw enforcenent m ght weigh
the marijuana plants just after they have been watered, which
woul d increase the plants' overall weight; he suggested that in
order to ensure that |aw enforcenent would not "hose the plants
down" before weighing them perhaps that portion of Section 1
shoul d read: "one-sixth of the dry neasured wei ght".

MR. GUANELI asked to defer that issue to the representative from
the state troopers.

Number 2081

REPRESENTATI VE BERKOWN TZ, referring to the |anguage in Section 1
t hat says: "after the plant has been severed fromits roots"
asked where on the plant, exactly, would that severing occur.
"My experience with plants is sort of limted, but |'ve severed
things from the roots close to the ground, [and] |'ve severed
things fromthe roots higher up the tree," he noted.
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MR. GUANELI explained that the way the twelve tests were
conducted, the plants were severed at the soil level or, if they
wer e grown usi ng hydroponics, at the water |evel.

REPRESENTATI VE BERKOW TZ noted that plants would not necessarily
have to be severed at that |evel since nothing in Section 1
stipulates it.

MR. GUANELI pointed out that severing the plants higher up woul d
favor the defendant.

REPRESENTATI VE BERKOW TZ remarked that all defendants should be
treated equally, and if there is a lack of precision, there is
the possibility that different defendants will receive different
treat nent.

MR. GUANELI noted that for alnbst 20 years, the troopers,
national guard, and the other people who' ve been processing
seized marijuana crops have had to operate under the statute
that says: (1) the weight of the marijuana when reduced to its
comonly used fornmf, and although doing so involves a |large
anount of discretion, he has never heard it claimed that these
people were leaving in a whole bunch of big, thick stalks to

"jack up the weight.” Notwithstanding this, he said he did not
have any problem with inserting |anguage stipulating that the
plants will be severed at the soil level or the water |evel.

REPRESENTATI VE JAMES renm nded nenbers that | aw enforcenent woul d
al so be taking pictures of [the plants].

REPRESENTATI VE MEYER predicted that additional testinmony wll
i ndi cate t hat | aw enf or cenent IS "goi ng after huge
pl antations/fields of marijuana" and, thus, the issue of whether
the plants have been recently watered or whether they are cut
right at the soil level is noot - it will still be a felony.

Nunber 2211

AL STOREY, Lieutenant, Commander, Statew de Drug Enforcenent,
Central Ofice, Division of Alaska State Troopers (AST),
Department of Public Safety (DPS), testified via tel econference.
He said that typically, the marijuana "grows" that the AST cones
across, especially in the Mat-Su Valley, the Fairbanks area, and
down in the Kenai-Soldotna area, range anywhere from 25 plants
up to hundreds of plants and involve huge anounts of equipnent -
the nost sizable being the lighting systens that are used to
light these "grows,”™ which are alnbst always indoor-type
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[ operations]. Once such equipnent is confiscated, it takes an
enor nous anount of space to store it. In addition to the |ight
systens, there are also the ballast systens that power those
lights; humdifiers and dehumdifiers; fan systens; propane
systens; and other systens that inject gas into the atnosphere
to cause different growng functions within the plants. And, as
M. CGuaneli said, those plants can range from 20-24 inches tal
to 7-8 feet tall

LI EUTENANT STOREY said that a typical grow, if it has 25 plants
or nore, normally results in four felony counts under AS
11.71.040; those include possession of an ounce or nore for
di stribution, possession of a pound if the dried weight of those
pl ants exceeds a pound, possession of 25 plants, and using a
dwelling or a shop for drug activity. He explained that when
grows are found, the plants - sonetinmes hundreds of them - are
taken back to the evidence-handling facility to be dried down to
a usable form which can take three to four days, and are then
groonmed down to the nobst commonly used form as the current
statute requires, by taking the [leaves and] buds off of the
st ens.

Nunber 2290

LI EUTENANT STOREY noted that in the trooper facility, there are
certified scales that are used to weigh the marijuana to
determine if the weight is in excess of a pound. If the
marijuana is grossly over that weight, which it frequently is,
it is reflected in the police report that the weight exceeded a
pound for the purpose of that particular felony count. If the
weight is near or close to a pound, the AST forwards the
marijuana to the «crime lab for neasurenent and forensic
exam nation and identification. And while a person won't get
charged the felony count of having 25 or nore plants if hel/she
is gromng less than that anount, it is not uncommon for the
plants to be very large and easily exceed a pound when dried

He acknow edged that it would be a benefit to be able to use the
one-si xth standard and thus avoid the three- to four-day process
of "drying and groomng" all those plants, as well as cutting
down on the storage space needed to process grows that contain
several hundred plants and occasionally thousands of plants.

LI EUTENANT STOREY noted that even if HB 373 does becone |aw, | aw

enforcenment would still have to do a bit of storing and a bit of
dryi ng because even the representative sanples nust be dried in
order to avoid fungus grow h. He nentioned that currently, it
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typically takes 2 people to conpletely process a grow of 40 or
50 plants and prepare the end product for weighing and storage.

TAPE 02-37, SIDE B
Number 2373

LI EUTENANT STOREY said that comonly, there are tw to three
grows processed in "the Mat-Su" each week, and other grows are
processed fairly frequently in other |ocations around the state.
He noted that there is also the seized equipnment to be dealt
W th and managed, i ncl udi ng lifting fingerprints and
di sassenbling it so that it takes up |ess space while being
stored during the prosecution process, and finally, disposing of
it after adjudication. All of this process, too, requires a
huge nunber of hours, and he opined that the |anguage in HB 373
pertaining to the managenent of evidence is a huge asset to |aw
enforcenment because it will alleviate this demand on tine.

LI EUTENANT  STOREY  expl ai ned t hat when | aw  enf or cenent
confiscates a grow, they typically cut the plants two to four
i nches above the growing nedium although that is not a set
rul e. He added that sometinmes the size and shape of the pots
determ nes where the plant is cut, and that the pots the plants
are grown in are no longer taken fromthe scene. He reiterated
that at nost contraband facilities, they have calibrated scal es,

and if "it's a close call,"” they will send the marijuana off to
the crine lab to get the official weight, which is then attached
to the police report. Referring to the one-sixth standard

proposed by Section 1 and the tests used to fornmulate that
standard, Lieutenant Storey surmsed that those test results
coul d be nmade avail able since there are no nanes attached to the
spreadsheets; there are sinply adjudicated case nunbers.

MR. GUANELI, in response to a question, said that he does have a
copy of that spreadsheet and wll neke it available to the
committee after he creates a cover letter for it.

LI EUTENANT STOREY, in response to a question, said that the nost
potent part of the marijuana plant is the "bud" of the female
plant, adding that the [|eaves, which are frequently sold in
hi gh-school -type environnents, also contain tetrahydrocannabi no

(THC) . In response to further questions, he explained that
under AS 11.71.040, a person can be charged wth a class C
felony for manufacturing, delivering, or possessing with intent
to manufacture or deliver one ounce or nore of a schedule VIA
controll ed substance, which is marijuana; for possession of a
pound or nore of nmarijuana; for possession of 25 or nore
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marijuana plants; or for maintaining a dwelling for the purpose

of producing [marijuana]. Wth regard to retaining a
representative sanple, he acknow edged that HB 375 does not
stipulate what size that sanmple should be. He surm sed,

however, that if there were a large amount of nmarijuana, a
sanple of two to four ounces would be appropriate, although
there mght also be instances of "snmaller seizures" wherein two
ounces woul d be sufficient.

CHAI R ROKEBERG asked Lieutenant Storey if he would prefer to
have a fixed amount [listed in statute].

Number 2130

LI EUTENANT STOREY, in response, relayed that with the typical
marijuana grow that the DPS seizes containing "md-Ilevel and
adult plants”, a fixed anpbunt would make it easier for the
officers; they'd know exactly what the law is requiring. He
added, however, that there are those cases where the plants have
just been introduced into the growing cycle, for exanple, and
the DPS would be hard-pressed to cone up with an established

fixed amount even though it is still plainly marijuana;
therefore, he opined, discretion is still needed for those types
of grows.

REPRESENTATI VE BERKOW TZ asked what the street value is of 25
pl ants, for exanple.

LI EUTENANT STOREY, after noting that the anmount could vary, said
that if 25 plants were brought to maturity and were harvested at
their peak, he expects that there could be between a half-pound
and a pound of usable, saleable marijuana per plant. He al so
rel ayed that he had recently spoken with a subject who told him
that he had just paid $4,800 per pound for narijuana that was on
its way to Kotzebue. Li eutenant Storey added that the typical
mar ket value of a pound of marijuana "in this area"” is between
$2, 000 and $4, 500.

REPRESENTATI VE BERKOW TZ nentioned that perhaps the |egislature
ought to look again into the issue of a contraband tax.

CHAI R ROKEBERG, returning to issue of establishing a set anount
for a representative sanple, asked Lieutenant Storey whether he
t hought a one-ounce m ni mum woul d be accept abl e.

LI EUTENANT STOREY opi ned that one ounce would be "a good m ni num
nunber,” barring objection from M. CGuaneli, since it would be
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nore than sufficient for any defense [issues]. In response to
further questions, he said that there would be a huge savings in

| abor under HB 373, even though | aw enforcenent would still have
to process a certain anmount of marijuana. He al so pointed out
that because nmarijuana dries out nore as tinme goes by, |aw

enforcenent would have to collect a bit nore than just a one-
ounce sanple if that were to becone the mnimm for a
representative sanple.

MR, GUANELI said that it is his preference, for a couple of
reasons, that there not be any set anount in statute. One
reason is that in smaller operations, an ounce may constitute a
fairly large portion of that crop, and in sone operations, there
may not be one ounce total in the entire crop. Anot her reason
not to specify an anmount, he explained, is that it is not the

wei ght of the representative sanple that is critical. To take a
representative sanple does not nmean that "you grab the first
ounce that you see"; it neans that you take portions froma few

different plants so that it is representative of the entire
crop. Consequently, to begin specifying how many plants to take
sanples from or what percentage of the plants nust be part of
the sanple, could demand a |evel of specificity that is not
possible to apply uniformy in the field.

Nunmber 1873

MR. GUANELI surm sed that there have not been, and woul d not be,
any problens preserving adequate sanples of marijuana because,
unlike a lot of other controlled substances, it is clearly
mari j uana. Wth a little bit of white powder, on the other
hand, enough of it nust be retained as a sanple in order for an
i ndependent test to confirm whether it is cocaine, sone form of
heroin, sone form of nethanphetam ne, or sone other substance

He also noted that the crinme lab in Al aska has not experienced
the same sort of problens as have occurred elsewhere in the
nation; "we've got good honest people running those tests, they
produce reports that are pretty nuch relied upon wthout too
much questioning ... and if [defendants] want to do sone
i ndependent testing, they can." He reiterated that his
preference is to "keep it the way it is" wth regard to
retaining a representative sanple.

REPRESENTATI VE MEYER asked whether contraband would i nclude

growing lights, sprinkler systens, fans, "or whatever else that
they're using."”
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MR. GUANELI relayed his belief that equipnent that is just
standard equi pment - sonething that is not dangerous, toxic, or
hazardous - has to go through the normal forfeiture procedures.
The "shortcut forfeiture procedure"” proposed by HB 373, which
eventually leads to destruction of the item is really designed
for things that are inherently dangerous; therefore, equipnent
such as lights and "those kinds of things" are going to have to
be stored for a while. So even though HB 373 will cut down on
the anount of space needed for storing itens seized from
marijuana-growi ng operations, a certain anount of space wll
still be needed; "that's just the nature of the gane.”

CHAIR ROKEBERG noted that the current statute, which would
become AS 17.30.110(a) if HB 373 were to becone |aw, already
lists what kinds of itens are subject to the regular forfeiture
procedure if used in violation of AS 11.71; by contrast, Section
2 of HB 373 stipulates which itens shall be seized and summarily
forfeited without need for further proceedings.

REPRESENTATI VE MEYER poi nted out that (b)(5) of Section 2 refers
to "equi pnent used,” which, he surmsed, would include things
like lights and sprinkl er systens.

REPRESENTATI VE BERKOW TZ offered that the term "dangerous,
toxic, or hazardous” is intended to nodify both "raw material s"
and "equi pnent used". He asked for an exanple of what would
constitute dangerous, toxic, or hazardous equi pnent.

Nunmber 1690

MR. GUANELI reiterated that it would be the kind of property,
particularly in a meth l|ab, that ends up becomng tainted or
toxic as a result of exposure to chem cals. He agreed that it
could be, for exanple, sonething like a vessel with a trace
el enment inside it.

CHAI R ROKEBERG nentioned that that would be his interpretation
of that | anguage.

MR. GUANELI went on to say that in meth |abs, everything that's
been exposed to the funmes - including the carpet, the drapes

and the bedding - is potentially toxic. There was a case in
Juneau, he relayed, where half of a duplex was used as a neth
| ab, and all of the itens in that portion of the building had to

be taken outside and burned. So sone of the itenms in such a
situation mght be equi pnrent and sone of it mght just be "other
stuff,” but the site still has to be cl eaned up.
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REPRESENTATI VE BERKOW TZ not ed, however, t hat under t he
definition provided in HB 373, the drapes in M. Guaneli's
exanpl e would not have been subject to forfeiture because they
had not been used in the nmanufacture of a controll ed substance.

CHAIR ROKEBERG said he agrees with that interpretation; it's
just the vessel or whatever device or equipnment that's used for
the manufacture of the controlled substance, not the surrounding
property, which could be handled by the current statute.

REPRESENTATI VE BERKOW TZ nentioned that Representative Guess has
sponsored a bill dealing with the disposition of equipnment and
resi dences used for neth | abs.

Nunmber 1589

LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),
Department of Administration, testified via teleconference and
said that the PDA' s concerns center primarily around Section 9.
She added that she'd had sone questions about how the one-sixth
standard proposed in Section 1 was arrived at, nentioning that
there certainly could be sone challenges to that standard and to
t hose tests. Returning to the topic of Section 9 - disposition

of contraband - she said that she has sone serious concerns
about whether this provision could wthstand sone chall enges,
particularly regarding the duty to preserve evidence. If, for

exanple, there was a challenge to the accuracy of the weight
using the one-sixth standard, but only a snmall sanple was saved,
then it could be problematic to prove that the weight used for
charging purposes was really one-sixth of the total weight of
the unprocessed crop. Not preserving enough of a representative
sanpl e coul d deny soneone due process or a fair trial, she said.
She suggested that the commttee should be very careful wth
regard to how nuch is retained as a representati ve sanple.

CHAIR ROKEBERG asked M. Cuaneli if he knew of any case |aw
allowing "for the reduction of the gross anobunt of evidence to
be retained.”

MR, GUANELI surmised that Ms. WIson is raising two questions.
One, does the legislature have the authority to establish a 6:1
rati o? He opined that it clearly does and that there is a
rational basis for doing so. And, two, how does one determ ne
the weight of sonething? He said he is having a little trouble
under st andi ng this question.
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CHAI R ROKEBERG suggested that the question raised is: I f one
doesn't keep all six sixths, how can one be assured that one-
sixth is really representative of the whole?

REPRESENTATI VE JAMES offered, "You weigh the whole thing, and
you have that -evidence, and then you have this one-sixth
calculation, but in the neantime, you photograph what you've
done. "

MR. GUANELI noted that in crimnal cases, the police seize lots
of evidence, and it's not just drugs; it's anything in a house:
cigarette buts, torn clothing, and ripped up books, and the
police have a duty to preserve those things in a way that
enables the defense to nount a credible defense. So wth
certain types of property, and sonme of that being property
belonging to victinse of theft, for exanple, there are sone
statutes that say "you don't just keep the TV in the evidence
| ocker for two years while this case is in court”; the evidence
gets photographed and identified, and then gets given back to
the victim Therefore, the idea behind photographing the entire
marijuana crop is to give an indication of how much volune is
t here. And when those photographs are coupled with the sworn
testi nony of sonebody who is using a certified scale, he opined,
it is unlikely that person would commt perjury regarding the
wei ght of the marijuana that in nost cases is going to be way
over the threshold limt for a felony.

Nunmber 1336

REPRESENTATI VE BERKOWN TZ said that the one-sixth standard seens
| i ke a general paraneter but does not necessarily constitute a
rational basis. He noted that M. Cuaneli's previous testinony
indicated that there is sone variability in which, wth high-
quality plants, it mght be a lower ratio, and that these are
not all l|arge grow operations. He also recalled that there is
sonme question as to where on the stalk the plant is cut, which

according to testinony, is anywhere from tw to four inches.
Therefore, he reiterated, he is not convinced that [a 6:1 ratio]
"constitutes a rational basis.”

REPRESENTATI VE BERKOW TZ al so sai d:
W don't know whether these were two- to four-inch
cuts, we don't know whether this was particularly

fine- or poor-grade nmarijuana, we don't know when in
the harvesting cycle these plants were cut, we don't
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know whether there's a variability based on where
pl ants are grown.

CHAI R ROKEBERG asked whet her the THC | evel has to be tested.

REPRESENTATI VE BERKOW TZ noted that Section 1 pertains to the
wei ght of the marijuana, not the THC | evel.

MR. GUANELI explained that the THC level is not a part of the
required proof in a crimnal case; it is the weight of the
marijuana that is at issue, and one nust sinply establish that
it is, indeed, marijuana. Wth regard to marijuana, he noted
that there are statutes that say, when there is a mxture of
substances such as wth marijuana brownies, for exanple, not
every little bit of marijuana has to be picked out and wei ghed,
the entire mxture is wighed and if it neets the pound

threshold, so be it. He opined that the legislature often has
to deal with drawing lines that aren't always precise; for
exanple, in the case of drunk driving, the legislature has
recognized that there is sonme variability in intoxineter
[instrunents]. He opined that the one-sixth provision of HB 373
is a simlar situation; since the bill addresses public safety

i ssues and health and welfare concerns, and given that the test
results show that the 6:1 ratio is very accurate over a w de
range of tests, the legislature is justified in using that
ratio.

Number 1171

REPRESENTATI VE JAMES poi nted out that even if HB 373 passes, |aw
enforcenment could still process all the marijuana in the current
fashion if, in certain cases, that proves to be best option.

MR, GUANELI said that is correct; HB 373 sinply provides an
option to |aw enforcenent. When the weight of the marijuana is
"right to the line," he said, |law enforcement would be well
advised to keep and process all of the nmaterial in the current
fashi on.

REPRESENTATI VE BERKON TZ said he is not convinced that the
| egislature can just arbitrarily assign a nunber, opining that
although 6:1 is probably close, there needs to be sonme concrete
evi dence showing a rational basis; peoples' liberties are going
to be affected by what the |egislature does, so there needs to
be a rational basis for the conclusions reached.
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REPRESENTATI VE JAMES surm sed that that would nean continuing
t he current process.

CHAI R ROKEBERG opined that it would be ludicrous for the state
to continue to expend that type of time, energy, noney, and
resources doi ng so.

REPRESENTATI VE BERKOW TZ said, "if you want smaller governnent,

you can just decrimnalize everything," but since the
| egi sl ature has nmade a policy choice not to do that, "we have to
pay for the enforcenent of crimnal statutes.” But at the sane

tinme, he noted, "we" have to recognize that there is a crimna
justice system in place whereby the defendants have rights, and
part and parcel of a crimmnal trial is that the burden of proof
remains with the state.

CHAI R ROKEBERG asked Lieutenant Storey: How big was the |argest
mari j uana- gr owi ng operati on you know of ?

Nunmber 0983

LI EUTENANT STOREY recalled that back in the m d-80s, there was a
grow consisting of 2,400 plants, although the typical size they
come across now ranges between 35 and 125 plants. In response
to questions, he confirmed that the current process does involve
drying and grooming all the plants in order to arrive at a total
weight. In cases of very large grows, often the plants are laid
out on all the open spaces of the evidence facilities and dried
with fans, which can typically take up to five or six days, and
up to eight people to process the entire grow On the other
hand, smaller grows - 30 to 100 plants - are managed by two to
three people over a three- to five-day period, he added.

LI EUTENANT STOREY, in response to further questions, confirned
that passage of HB 373, wth its one-sixth standard, would
result in cutting down on the drying process; |aw enforcenent
would sinply obtain representative sanples, perhaps three to
four ounces of wet material, and after consultation with the DOL
to ensure that enough has been retained, the remaining marijuana
woul d be destroyed. He did note, however, that he could not, at
this time, provide an exact amount of how many nman-hours woul d
be saved by passage of HB 373, but opined that it could be a 90
percent or better reduction. He also noted that although he
could not recall the exact anount, the current electric bill for
such processing i s enornous.
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REPRESENTATI VE BERKOWN TZ said that the concerns he has do not
pertain to the large grows, but rather with the small, single-
pl ant kind of operations. He opined that any potential problens
could be resolved by having a representative sanple that is
| arger than the anmpunt necessary to qualify as a felony. In
this way there is not the problem of neasurenents being
significant.

CHAI R ROKEBERG surm sed that that's what M. Guaneli is saying.

REPRESENTATI VE JAMES said that that is the point she made; if a
pound is needed, then nore than a pound should be retained. She
then asked whether any photographs or videotapes are produced
during this process.

LI EUTENANT STOREY expl ai ned that typically, when |aw enforcenent
goes to a marijuana grow, everything is photographed and
videotaped as it is found, paying particular attention to the
W ring, timng neters, wat eri ng mechani sms, and ot her
sophisticated itens, to show that the person is involved in an
organi zed crimnal effort. Also, hand diagrans are nmade, which
are then attached to the police reports, to illustrate the size
of the operation. Al of this is done as a matter of routine,
he assured the committee.

Number 0690

CHAI R ROKEBERG, after noting that Representative Berkowitz stil
maintains "that there is not a rational basis," asked M.
GQuaneli if a solution would be to insert a standard that the

representative sanple is not to exceed two pounds. For exanple,
if the case involved a grow that had 1.1 pound.

REPRESENTATI VE BERKOW TZ opi ned again that everything would have
to be retained unless the representative sanple exceeded the
anount necessary to qualify for the crine. Preserving as nmuch
as possible for the representative sanple so that the anpbunt is
over what is required for the crinme would avoid any question of
whet her the sanple was truly representative, he added. He noted
that there m ght be an occasion where it would be best to save
nore than two pounds.

MR. GUANELI added that there m ght be occasions, with very |arge
growi ng operations, where even a representative sanple of 10
percent could exceed two pounds, so to have maximum limt on
what should be retained would preclude taking a proper
representative sanple. He indicated that he would al nost rather
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see it as "sonme intent |anguage in the troopers' budget" that
they start destroying marijuana in order to save noney.

REPRESENTATI VE BERKON TZ again nentioned the issue of a
cont raband t ax.

CHAI R ROKEBERG suggested that perhaps after the words "one-sixth
the" on page 1, line 10, the word "dry" could be inserted, so
that it would read: "one-sixth the dry neasured weight". He
asked whether such a —change would be harnful to the
adm ni strati on.

LI EUTENANT STOREY suggested that unless there is suspicion that
|l aw enforcenent would water the plants down before weighing

them insertion of the word "dry" wll lead to confusion on
whether it means plants should be dried to their usable form
bef ore bei ng wei ghed. He assured the commttee that typically,

upon arrival at the grow, law enforcenent finds plants in a
heal t hy, growi ng state and not overly danp; he opined that this
is the state in which the plants shoul d be wei ghed.

Number 0493

MR. GUANELI added that in nost narijuana-grow ng operations,
because they are indoors, it is not as though they have fire
sprinklers from above watering them instead, they are watered
from below, at the base of the plant. So, ordinarily, there
won't be any excess noisture on the plants.

LI EUTENANT STOREY confirned that M. Guaneli is correct: t he
plants are typically watered either at the soil level or via the
growi ng nedi um

CHAI R ROKEBERG wi thdrew his suggestion. He then returned to
[ Conceptual Amendnent 1] and asked whether it should say "United
States” or "United States of Anmerica".

MR. GQUANELI said it was the commttee's choice.

REPRESENTATI VE BERKOW TZ asked who woul d be determ ni ng whet her
a controlled substance has an accepted nedical use in treatnent.
He noted that there is a wde range of what people mght
consi der as an accepted nedi cal use.

REPRESENTATI VE JAMES asked for an exanple of what could be a
schedule 1A or I1A controll ed substance.
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MR. GUANELI expl ained that schedule I A controlled substances are
generally opiates but also include norphine and codei ne, both of
which do have accepted nedical uses; schedule I1A controlled
subst ances include nescaline, peyote, and nethanphetam nes, but
al so include the active ingredients of Quaaludes, which do have

sone accepted nedical wuses as well. He opined that there
woul dn't be nuch question of which itens in those two schedul es
have accepted nedical uses. In response to questions, he said

that the itenms in those schedules that do have accepted nedica
uses are all prescription drugs; however, a |aboratory, doctor,
or others may possess them

MR. GUANELI said that although Representative Berkowitz's
concern regarding who would be making the decision about the
accepted nedical use or whether it is possessed in violation of
AS 11.71 is a legitinmate one, he opined that the commttee needs
to recognize that the itenms in these two schedules are,

essentially, inherently dangerous substances. He surm sed that
the police will have to be relied upon to only get rid of itens
that are difficult or dangerous to "hold." In response to
gquestions, he confirnmed that norphine is an opiate, and
explained that if sonmeone was in illegal possession of it,
subsection (b)(2) of Section 2 would apply. He said that

[ Conceptual Amendnent 1] is specifically designed to allow
| aboratories, nedical offices, and pharmacies to possess these
prescription drugs or the substances that create them if they
are possessed legitimtely.

REPRESENTATI VE BERKOW TZ opi ned that [Conceptual Anmendnent 1] is
conf usi ng. He nentioned that there was a big debate that
reached the U S. Suprenme Court regarding peyote, for exanple.

CHAIR ROKEBERG said it is debatable whether there is a current
accepted nedi cal use for peyote.

REPRESENTATI VE BERKOWN TZ said that there is arguably a religious

use for peyote. He also nentioned that Section 8, which says
that the court may not order the remttance of contraband, is
not discretionary, since "may not" is alnbst always read as
"shall not".

MR. GUANELI said that currently, peyote is a schedule IlA drug.
| f someone possesses it, he/she is guilty of a crine. If there
is some religious exception to that, he opined, then that point
could be litigated in the courts, but right nowit is a crimna
offense. He noted that subsection (b)(2) of Section 2 gives the
police the discretion to destroy the peyote, which is a far cry,
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he added, from what exists in Alaska |aw, which says soneone
could go to jail for it.

TAPE 02-38, SIDE A

Nunber 0035

CHAI R ROKEBERG nmade a notion to adopt Conceptual Anendnent 1,
page 2, line 2: after "substance" insert "that has no currently
accepted nedical use in treatnment in the United States". There

bei ng no objection, Conceptual Amendnent 1 was adopt ed.
Nunber 0070

REPRESENTATI VE BERKOWN TZ nmade a notion to adopt Anendnent 2, on
page 5, line 9, after "contraband”, to insert "seized". He said
that without the word "seized", the sentence does not nake sense
because AS 17.30.110(b) is only a list of itens.

CHAI R ROKEBERG noted that there was no objection. Therefore
Amendnent 2 was adopt ed.

Number 0144

REPRESENTATI VE JAMES noved to report HB 373, as amended, out of
commttee with individual recomendations and the acconpanying
zero fiscal notes.

Number 0167

REPRESENTATI VE BERKOW TZ obj ected for the purpose of discussion.
He said that he still hasn't been shown that there is a rationa
basis for the 6:1 ratio; he is concerned about the forfeiture
provisions as they pertain to equipnment; and he is concerned
about the representative sanplings provision because it poses
potential evidentiary problens.

CHAI R ROKEBERG, speaking to the 6:1 ratio, surmsed that the
committee's discussion and the record forned for HB 373,
conbined with M. Quaneli's forthcom ng cover letter regarding
the 12 tests perforned by the DPS, do give it a rational basis.

REPRESENTATI VE BERKOW TZ said that good science is sonething
that can be recreated under |aboratory conditions, and if the
DPS could recreate the 6:1 ratio on a regular basis, that's one
t hi ng, but that's not what the variables in this test
[ ndicate]. There are different types of research, he noted,
and while the research that the troopers did was probably fine
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in terms of nmaking a rough determ nation, he opined that in
terms of leading to sone kind of scientific conclusion, it
[falls short].

CHAI R ROKEBERG noted that while there is good science and sound
science, there are also practical applications to which the

troopers are adapting. He opined that the wuse of a
representational sanple should be adequate given that there are
other states, as well as the federal governnent, that wuse

simlar nethods for weighing marijuana.

REPRESENTATI VE BERKON TZ warned that whatever savings are
achieved with "a snmaller warehouse, you wll burn up in
increased litigation on this [issue]."

REPRESENTATI VE BERKOWN TZ then wi t hdrew hi s objection.

Nunmber 0366

CHAI R ROKEBERG hearing no further objection, stated that CSHB
373(JUD) was reported from the House Judiciary Standing
Conmittee.

ADJ QURNVENT

Nunber 0421

There being no further business before the commttee, the House
Judi ciary Standing Conm ttee neeting was adjourned at 2:50 p. m
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