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Capi tol Building, Room 428
Juneau, Al aska 99801
POSI TI ON STATEMENT:  Sponsor of HB 393.

CHRYSTAL SM TH, Speci al Assi st ant

Ofice of the Attorney Ceneral

Department of Law (DQL)

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON  STATEMENT: During discussion of HB 393 responded to
guesti ons.

CYNTHI A DRI NKWATER, Assi stant Attorney Ceneral

Fai r Busi ness Practices Section

Civil Division (Anchorage)

Department of Law (DQL)

1031 West 4th Avenue, Suite 200

Anchor age, Al aska 99501-1994

POSI TI ON  STATEMENT: During discussion of HB 393 provided
comments and responded to questi ons.

JOHN W HESSE, I1, Senior Attorney & Director

Gover nnent Rel ati ons

Direct Selling Association (DSA)

1275 Pennsyl vani a Avenue, NW Suite 800

Washi ngton, DC 20004-2411

POSI TI ON  STATEMENT: During discussion of HB 393 provided
coments, suggested an anmendnent, and responded to questions.

BRYAN HARRI SON, Corporate Governnment Affairs

Al ticor Inc.

7575 Fulton Street East

Ada, M chigan 49355

POSI TI ON  STATEMENT: During discussion of HB 393 provided
comments and responded to questi ons.

ANNE CREWS, Vice President

Corporate Affairs

Mary Kay I nc.

PO Box 799045

Dal | as, Texas 75379-9045

POSI TI ON  STATEMENT: During discussion of HB 393 provided
comment s, suggested an anendnent, and responded to questi ons.

VALERI E J. DEWEY

PO Box 72757
Fai r banks, Al aska 99707
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POSI TI ON STATEMENT: During discussion of HB 393 relayed her
experience as the victimof a business-opportunity scam

PAM LaBOLLE, President

Al aska St ate Chamber of Commerce

217 2nd Street

Juneau, Al aska 99801

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
393.

SENATOR DAVE DONLEY

Al aska State Legislature

Capi tol Buil ding, Room 506

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Sponsor of SB 169.

ROBERT BUTTCANE, Legislative & Adm nistrative Liaison

Di vision of Juvenile Justice (DJJ)

Department of Health & Social Services (DHSS)

PO Box 110635

Juneau, Al aska 99811-0635

POSI TI ON  STATEMENT: Testified in opposition to SB 169 and
responded to questions.

LI NDA W LSON, Deputy Director

Publ i c Def ender Agency (PDA)

Department of Adm nistration

900 West 5th Avenue, Suite 200

Anchor age, Al aska 99501-2090

POSI TI ON STATEMENT: Testified in opposition to SB 169.

CANDACE BROVER, Program Coordi nator/Legi sl ative Liaison

O fice of the Conm ssioner - Juneau

Departnent of Corrections (DOC)

431 North Franklin Street, Suite 400

Juneau, Al aska 99801

POSI TI ON  STATEMENT: During discussion of SB 169 provided
coment s.

ACTI ON NARRATI VE

TAPE 02-31, SIDE A

Nunber 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:10 p.m Represent ati ves
Rokeberg, Janes, Coghill, and Meyer were present at the call to
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order. Representatives Berkowitz and Kookesh arrived as the
nmeeting was in progress.

HB 393 - SALES OF BUSI NESS OPPORTUNI TI ES

Nunmber 0010

CHAI R ROKEBERG announced that the first order of business would
be HOUSE BILL NO 393, "An Act relating to unfair and deceptive
trade practices and to the sale of business opportunities;
anending Rules 4 and 73, Alaska Rules of G vil Procedure; and
providing for an effective date."”

Number 0015

REPRESENTATI VE GARY STEVENS, Al aska State Legislature, sponsor

said that HB 393 focuses on consuner protection, particularly
with regard to several scans |lately discovered. He referred to
a Redbook magazine article in nenbers' packets titled "So you
want to work at hone?" that details some of the scanms that are

taking place. He noted that advertisenents for business
opportunities, sonetinmes referred to as "biz opps,” often use
phrases like "Wrk at hone - earn noney"; unfortunately, many of
these are not legitimte businesses. He remarked that HB 393
woul d have no inpact on legitinmate businesses, but does try to
control those businesses that are really scans. "What you'll

find here is a pretty conprehensive statute regulating the sale
of these biz opps,” he added. Al sorts of these biz opps -
from work-at-home schemes such as nedical billing and stuffing
envel opes, to the sale of vending mnmachines, greeting card
di splay racks, "900 nunbers,"” and other products - prom se high
earnings, which rarely materiali ze.

REPRESENTATI VE STEVENS remarked that with the adoption of HB

393, Alaska will join approximately "half of the other states"”
that have regulations pertaining to the sale of business
opportunities. House Bill 393 requires "these conpanies" to

register with the state, to disclose information to buyers, to
use escrow accounts to assure delivery of business assets, and

to provide a 30-day right of cancellation to the buyer. I n
addition to these consuner safeguards, he noted that HB 393
provides for civil and crimnal penalties for violators. He

indicated that the goal is to prevent these scans from happening
to begin with, rather than spending a lot of |aw enforcenent
resources on the problem after people have been bil ked.

Number 0225
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REPRESENTATI VE STEVENS drew attention to Anmendnment 1 (Revised),
which would extend the disclosure provisions to include
violations of simlar laws from other states and of federal
securities-related Acts; Anmendnent 2, which would alter the
provi sions pertaining to escrow account requirenents to include
a 30-day restriction on release; and Anmendnent 3, which would
provi de an exenption for registered securities. In response to
questions, he <concurred that although the House Labor and
Commerce Standing Commttee had discussed the prospect of
raising - from $200 to $500 - the exenption for business
opportunities costing under that anount, it did not do so.
Noting that HB 393 is not intended to inpact legitinate
busi nesses such as Mary Kay [Inc.], Amway [Corporation], or Avon
[ Products, Inc.], for exanple, he said that the exenption found
on page 12, lines 20-21, excludes from the provisions of HB 393
l egitimate business opportunities that are sold for less than
$200.

CHAI R ROKEBERG asked whether there are any statutes, currently,
that regulate the sale of business opportunities.

REPRESENTATI VE STEVENS said that "there are laws after the
fact,” but HB 393 would require these businesses [that sell
busi ness opportunities] to register with the state beforehand.
He remarked that in other states, simlar legislation requiring
registration has stopped a lot of scanms from occurring.
"Certainly [there] are laws that protect the consuner ..., but
the problemis [that] it takes a lot of tinme and you can't find
t hese businesses - they have no address, they have no principa
figures you can attach any crinmes to - so these people go pretty
much unscat hed, " he not ed.

CHAI R ROKEBERG asked for a description of the violations that
would constitute a class C felony and of those that would
constitute a class A m sdeneanor

REPRESENTATI VE STEVENS asked to defer the discussion on that
i ssue to Departnent of Law representatives.

REPRESENTATI VE MEYER asked why a $200-cap was picked for the
exenption.

Number 0530

CHRYSTAL SM TH, Special Assistant, Ofice of the Attorney
General, Departnent of Law (DOL), said that the $200-cap was
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reconmmended by the [Fair Business Practices] Section of the DOL.
She el abor at ed:

They |ooked at the kinds of scans that they saw
happening and the laws in other states that

recommended a $200 |evel. | know there are sone
states that have a $500 level, [but] ... when our
consuner protection attorneys spoke with ... their

counterparts in other states, many of them said, "You
don't want it to be as high as $500, there's a |ot of
this kind of scam business that falls between the
$350-$300 to $500 range, [and] a lot of pricing them

at $499."

At |least two of the states which had a $500 | evel have
cone back ...: one, | believe, ... to a $300 |evel
and one to a $250 or ... a $350 [level]. But | know
there's been backward movenent. I know there are some

interests out there who are trying to encourage us to
go up to a $500 [level], and | think we just think
that's too high. ... | know you had sone concerns
about maybe it should be $100 or $50. | think that we
just kind of settled on a $200 [level], as anything
under that is de mnims in terns of a loss to the
consuner and we just saw it as being [a] bigger
governnmental burden than maybe we were prepared to
t ake on.

REPRESENTATI VE MEYER asked whether |leaving the cap at $200
would, in effect, be saying that scans below $200 wll be
t ol er at ed.

M5. SM TH said yes, noting that the anmount of an exenption cap
if any, is a policy decision that the legislature has to nake
To the question of whether the anmpbunt should be | ower than $200,
she replied that there is a cost-benefit issue to be considered.

REPRESENTATI VE JAMES asked whether businesses nust obtain an
Al aska business license iif in Alaska they sell business
opportunities.

M5. SMTH said that currently, they don't have to be "registered
as a business through a business opportunity and we don't need a
|l ot of information; |I'm not sure whether they need to go through
the [Departnment of Community and Econom c Devel opnent (DCED) )]
and get a regul ar business license."
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Nunmber 0753

REPRESENTATI VE JAMES opined that requiring such businesses to
get a business license would be a sinpler process.

M5. SMTH noted that one of the problens encountered is that
"sonetimes you can't find these people.” She pointed out that
HB 393 is not intended to put undue burdens on anybody. Rather,
it is to scare "scamrers" so that they don't try to operate in
Al aska or, when they do, to allow the state to go directly after
them for failure to register, as opposed to waiting for sonebody
to cone in and conplain, because scam conpanies often change
nanes and | ocati ons.

REPRESENTATI VE JAMES pointed out that there are provisions in HB
393 that require businesses that sell business opportunities to
obtain a $75,000 bond and pay a registration fee.

M5. SMTH nentioned that the registration fee would be
established by regulation, and it is estimated to be between
$100 and $150.

REPRESENTATI VE JAMES expressed the concern that provisions of HB
393 might be too tough for valid businesses and thus would be
overcorrecting the problem

REPRESENTATI VE STEVENS reiterated that it is not his intention
to make it hard on legitinmate businesses, but rather to "catch
those that are <causing the problens for consuners.” He
acknow edged, however, that "it's a tough line to figure out
where we should be; we don't want to run away legitimte
busi ness. "

CHAI R ROKEBERG asked whet her $75,000 surety bonds are avail able
and, if so, what they cost.

REPRESENTATI VE  STEVENS remarked that the DOL has that
information and could respond to that issue.

Nunmber 0959

CYNTHI A DRI NKWATER, Assistant Attorney General, Fair Business
Practices Section, Cvil D vision (Anchorage), Departnment of Law
(DOL), said that the area of biz opps is a field that frequently
exhibits unfair or deceptive business practices, and 23 other
states have sone ki nd of registration or di scl osure
requirenents. Most [of those 23] states require registration,

HOUSE JUD COW TTEE - 9- March 18, 2002



but not all of them She opined that HB 393 is especially
i nport ant because it protects consuners in general and
vul nerabl e consuners in particular, because often these scans
are targeted at people who don't have options to work outside
the home, such as senior citizens, people with disabilities, or
people with Iimted education or job skills.

M5. DRINKWATER opined that HB 393 would provide effective
consuner protection by requiring sellers of busi ness
opportunities to make very inportant disclosures to potential
buyers. Sellers would be required to use [state-devel oped
witten] contracts; wuld be required "to Ilicensure wth
di scl osure statenments" pertaining to financial and registration
history; and would be required to provide details about the
total amounts involved in the contracts, about the delivery
dates, and about services provided by the sellers. Al in all
she added, HB 393 would allow consuners to nmake inforned
deci sions before they "invest" their noney.

M5. DRINKWATER noted that from an enforcenent perspective,
registration should be required and is inportant because it
enables the state to contact these conpanies, should it wish to
pursue actions against them Via HB 393, the state could gather
i nformati on about the nature of the biz opps, how they are being
advertised, and who the sellers are. She said that she
anticipates that there will be a lot of sellers of biz opps that
won't register, because that is frequently the case in other
states, but via the enforcenent provisions of HB 393, the state
can wite those businesses "cease and desist" letters and, if
necessary, conduct further investigations. She noted that HB
393 would provide for enforcenent and protections that nere
busi ness |icenses do not afford.

Nunber 1204

M5. DRI NKWATER, referring to the issue of the $200 exenption
threshold, remarked that that amount is a conprom se. Many
states have a $500 threshold, below which sellers of biz opps do
not have to register, but a nunber of other states - at |east
nine other states - have a threshold ranging between $200 and
$300; in addition, she pointed out, one of the nodel Acts has a
$250 threshol d. She, too, remarked that according to an
informal survey of the states with simlar |egislation, alnost
all of them recommend having a lower threshold because scam

artists sinply adjust the sales price so that it is below any
established threshold and because anyt hi ng [ over $200]
constitutes a substantial amount of noney for nmany people,
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t hough even $200 is a significant anount of noney in ternms of a
|l oss to consuners. She also noted that none of the states
polled indicated that a $200 threshold has proven to be an
adm ni strative burden

V5. DRI NKWATER, referring to the crimnal penalties provided for
on page 12 of HB 393, explained that the felony violations
pertain to the registration requirenents, the bond requirenents,
the disclosure statenments, the escrow accounts, the use of a
witten contract, and untrue statenents nade by the seller. She
noted that this penalty schenme is consistent - though not an
exact match - with other states: 14 have crimnal provisions,
and 10 of those have felony provisions.

V5. DRI NKWATER, referring to the list of exenptions beginning on
page 12, noted that in addition to the exenption for biz opps
being sold for less than $200, there is an exenption for:
"sal es denonstration equipnment, materials, or sanples for use in
sal es denonstrations and not for resale, or product inventory
sold to the buyer at a bona fide whol esale price".

REPRESENTATI VE BERKOW TZ asked how the crimnal charges proposed
in HB 393 intersect with existing potential charges located in
AS 11.46.710 - deceptive business practices - and in AS
11.46.180 - theft by deception. He opined that there is sone
intersection there that could result in sone confusion based on
di fferent standards and definitions.

Nunber 1611

M5. DRINKWATER said that only the first [paragraph] of AS
11.46.710 could apply to the sale of a business opportunity;
that paragraph refers to making a false statenment in an
advertisenent or comunication to the public. She acknow edged
that there nmay be sone overlap, but pointed out that she has

never seen that statute used for prosecution purposes. She
noted that i f the Internet is wused in violating AS
11.46.710(a)(1), it is a class C felony; otherwise, it is a
class A m sdeneanor. She remarked that AS 11.46.180 sinply

all ows prosecution of individuals who are involved in biz opp
scans, and whether the penalty is a class A nm sdeneanor or a
class C felony depends solely on the anbunt of noney or property
i nvol ved.

REPRESENTATI VE BERKOW TZ asked whether all statutes thus far

di scussed would work in a conplinmentary fashion, rather than in
opposition to each other.
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V5. DRI NKWATER indicated that she could not foresee the statutes
conflicting with each other, and that it would not be a problem
to "provide for crimnal enforcenent” in HB 393. Turning to the
i ssue of the $75,000 surety bond, she explained that that anount
is on the higher end when conpared to other statutorily required
bonds. There are three other states that require a $75,000
bond, but nore frequently the bond is $50,000; however, as a
practical matter, she remarked, there is not a huge difference
between those two types of bonds, though requiring a $75, 000
bond woul d provide significantly nore protection for consuners.
She explained that the cost of a bond is roughly $20 for every
$1,000 worth of bond protection; thus a $75,000 surety bond
coul d cost approxi mately $1,500, and a $50,000 surety bond could
cost approximtely $1, 000. She opined that for legitinmate
busi nesses, the difference in the cost would not create a "nake
it or break it" situation.

REPRESENTATI VE MEYER pointed out, however, that a $75,000 bond
costs 50 percent nore than a $50,000 bond, and that is a
significant difference. He said his concern is that sone
legitimate businesses will sinply decide not to do business in
Al aska. He asked whether requiring a witten contract would be
intimdating to people in rural Al aska, and whether it is a
comon practice in other states.

Number 1870

M5. DRI NKWATER indicated that requiring a witten contract is a
common practice in other states. She posited that doing so is
i nportant when considering how these transactions often occur
One nethod, for exanple, involves inviting people to a "sem nar"
on how to run an e-conmerce business or how to conduct sone kind
of business on the Internet, and once consuners get into the
semnar, they are subjected to high-pressure sales tactics and
beconme convinced that they have to signup right then and there.
And, unfortunately, a lot of them do sign up then, even though
in retrospect, after they are away from that situation, they
often wonder what possessed them to do so. These scam artists
are very skilled at persuading people to act in ways that they
m ght not otherw se act, had they been given a little time for
reflection. Thus, she opined, a witten contract is very
inportant, especially since it would set out all the inportant
terns.
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REPRESENTATI VE MEYER agreed; a witten contract is just good
busi ness. He asked whether, under the provisions of HB 393, a
person could be charged with both a felony and a m sdeneanor.

M5. DRI NKWATER said yes, though not for the sane conduct, just
under different provisions.

REPRESENTATI VE MEYER sought confirmation that a class C felony
can include inprisonnent up to five years, and a class A
m sdeneanor up to one year.

M5. DRI NKWATER confirmed that.

CHAIR ROKEBERG nentioned that wunder HB 393, Alaska would be
treating scamartists "tougher than noose poachers.”

Nunmber 1993

M5. DRI NKWATER, referring to Amendnent 1 (Revised), explained
that it <clarifies what information needs to be disclosed,
including violations of [state and federal] securities |laws and
violations of consunmer protection laws both in Alaska and in

ot her jurisdictions. In addition, the state would have the
ability to deny, suspend, or revoke a person's registration in
certain situations. Amendnment 1 (Revised) reads [original

punct uation provided]:

Page 2, line 24:

Del ete "and"

Page 3, line 2, follow ng "person":
Delete "
I nsert "; and”

Page 3, following line 2:
I nsert a new paragraph to read:

"(4) disclosures of crimnal convictions,
civil judgnments, orders, consent decrees, and
adm ni strative determ nati ons i nvol vi ng
al l egations of violations of AS 45.55 (securities
laws) or a law of another jurisdiction wth
substantially simlar provisions, or violations
of 15 U S . C 77a - 77bbbb (Securities Exchange
Act of 1933), 15 U S.C 78a - 78lIIl (Securities
Exchange Act of 1934), or 15 U.S.C. 80a-1 - 80b-
21 (Investnment Conpany Act of 1940/ nvestnent
Advi sers Act of 1940)."
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Page 5, line 20, follow ng AS 45.66.020(b) (3):
Insert "and (4)"

Page 11, line 15, follow ng "property;":

Delete "or"
Page 11, line 19, following "jurisdiction;":
| nsert "or"

Page 11, following line 19:
I nsert a new sub-subparagraph to read:

"(iii) violations of AS 45.55
(securities laws) or a | aw of anot her
jurisdiction with substantially simlar
provi sions, or violations of 15 U S.C
77a - 77bbbb (Securities Exchange Act of
1933), 15 U.S.C. 78a - 78Il (Securities
Exchange Act of 1934), or 15 U S.C. 80a-1 -
80b- 21 (I nvestnent Conpany Act of
1940/ I nvest nent Advi sers Act of 1940);"

Page 11, line 23, follow ng "chapter":
Insert "or a law of another jurisdiction wth
substantially sim/lar provisions”

Page 11, |ine 29:
Fol | owi ng "45. 50. 561"
Insert " or a law of another jurisdiction
Wi th substantially simlar provisions”
Following ";"
Delete "or"

Page 11, line 30, follow ng "AS 45. 68":
Insert "or |laws of another jurisdiction with
substantially sim/lar provisions”

Page 11, followi ng line 30:
I nsert a new sub-subparagraph to read:

"(vi) violations of AS 45.55 (securities
laws) or a law of another jurisdiction wth
substantially simlar provisions, or violations
of 15 U S . C 77a - 77bbbb (Securities Exchange
Act of 1933), 15 U S.C 78a - 78lIIl (Securities
Exchange Act of 1934), or 15 U.S.C. 80a-1 - 80b-
21 (Investnment Conpany Act of 1940/ nvestnent
Advi sers Act of 1940); or"
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Number 2082

M5. DRI NKWATER, referring to Amendnment 2, explained that it
clarifies the escrow arrangenents and allows any noney held in
an escrow account, which is any anount over 20 percent of the
"initial paynent", to be held for 30 days, which is the sane
anount of time the buyer has in which to cancel the contract.
Amendnent 2 reads [original punctuation provided]:

Page 7, line 17:
Delete "seller may not"
I nsert "escrow account hol der nay not"

Page 7, line 18, followng "(c)"
Insert "and (d)"

Page 7, line 19, followng "shall":

Insert "provide to the escrow account holder a
copy of the signed contract between the buyer and the
seller. The seller shall™

Page 7, line 25, follow ng "provided":
Insert "in (d) of this section or"

Page 7, line 26, followng "until":
Insert "30 days have passed since the buyer
signed the contract and”

Page 7, line 27, followi ng "escrow':
I nsert "account"

Page 7, line 29, followi ng "escrow':
I nsert "account"

Page 7, following |line 30:
Insert a new subsection to read:
"(d) Upon notification by the buyer that the
contract has been cancelled under AS 45.66.130,
the escrow account hol der shall rel ease the noney
held in the escrow account to the buyer."

Page 8, line 11, follow ng "escrow':
| nsert "account"

M5. DRI NKWATER, referring to Anmendnment 3, explained that it
nerely clarifies the exenption pertaining to the sale of
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regi stered securities. Amendnment 3 reads [original punctuation
provi ded] :

Page 13, line 3:
Del ete "regul at ed”
I nsert "registered”

Page 13, |ine 4:
Del ete "regul ati on”
Insert "registration"

Nunber 2204

JOHN W HESSE, 1I, Senior Attorney & Director, Governnent
Rel ations, Direct Selling Association (DSA), testified via
t el econf erence. He explained that the DSA, a trade association
established in 1910, represents nore than 150 conpanies that
market their products and businesses to consuners. He
el abor at ed:

They're i ndependent sales people, primarily through

hone parties or person-to-person sales. Qur menber
conpanies include comercial nanmes that you may be
aware of - Ammay, Avon, Mary Kay, Shaklee, to nanme a
few. Qur industry generates $83 billion in worldw de
sales, [$25.5] billion in the United States. W have
a sales force of 11 mllion people in the United

States, and on average there are 30,000 direct sellers
in every congressional district, and so we estinmate
that in Alaska there are approxinmately 30,000 direct
sellers, [though] that nunber varies fromtine to tine
because people nove in and out of our business on a
nonthly, if not a weekly, basis.

[ The Direct Selling Association (DSA)] and its nenbers
have been involved in the effort to curb fraud in the
sale of business opportunities at the federal and at
the state levels since the late 1970s.... W believe
t hat busi ness-opportunity fraud undermnes vital
public confidence in industries like direct selling,

whi ch utilize and depend upon i ndi vi dual
ent r epr eneur shi p. W further believe that clear
distinctions can be draw between direct selling and
busi ness opportunities because [t he] i nvest ment
required to participate in a di rect sel ling

opportunity is conparatively | ow.
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Nunmber 2295
MR. HESSE conti nued:

Qur issue with the legislation before you - HB 393 -
is that the dollar threshold <contained in the

exenption section is too |ow. And if | could at this
time, 1'll just try and address some of the concerns
and [resistance] that has been raised around that
nunber, and sort of why ... we've been involved since

the late 1970s, beginning with the Federal Trade
Comm ssion's [FTC s] adoption of its trade-regul ation
rule on business opportunities and franchi ses.
Largely our concern in this area is to be good
corporate citizens and to support good public

pol i ci es.

And, in that regard, we support clear and distinct
laws that are not only clear for |lawers, but are
clear for individuals - normal citizens - |ike our
Avon |adies and Mary Kay sales representatives and
Amnay di stri butors. W believe that |aws should be
drafted so the governnent authority is tailored to
address a specific social law. In this case, business
opportunities general ly - al nost al | busi ness
opportunity schenes - repr esent out-of-state

opportunities that run ads in |ocal newspapers and
then send in salespeople to subject the individuals
who may have responded to the ad to a high-pressure
sale; you give them a short anount of tine to close
t he sale.

The perpetrators are professionals and they appear to

be legitimte conpanies. Most are repeat offenders
[fron] ... other states. The goal [for] ... these
crimnals is to force their victins to nake a hasty
decision, to tell them that they have a limted
opportunity or a closed group of people involved, and
they will seek a large, upfront investnent, typically
nore than the $200, or even the $500 that we think
represents good public policy in this area. Qur
concern, not only with the $200 figure, but with the
exenption that was raised - the additional exenption
that's crafted in an attenpt to protect us - is that

Avon |adies and Mary Kay distributors and Amay
distributors not only resell the products that they
purchase from the conpanies, but they also consune
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t hem Some may purchase products to use as gifts,
either in their circles of friends that they travel
in, or anong their famlies.

Number 2390
MR. HESSE went on to say:

In addition, polling other attorney generals is sort
of like polling police officers on whether or not
search warrants should be required. O course they're
going to say the dollar threshold should be as |ow as
possible just |ike a police officer is going to
conplain about the requirenent that they obtain a
search warrant before they enter soneone's house. The

Feder al Tr ade Comm ssi on regul at es busi ness
opportunities beginning at $500 and up. The proposal
before you pr oposes to regul ate busi ness
opportunities, we believe, between $200 and $500, and
we're not sure what scans ... are occurring in Alaska

that this particular |aw would reach that the Federa
Trade Comm ssion rul e does not reach.

To be clear, only three states have a threshold as | ow
as $200, and we believe that it mght be a nore usefu

exercise to focus on prevention efforts: consuner
education, the assistance of your |ocal newspapers in
screening so-called questionable ads, and posting
consuner warnings in the sections where they al so post

busi ness-opportunity advertisenents. It's unclear to
us that that's actually occurring. In short,
busi ness-opportunity statutes contain thresholds to
restrict strict conpl i ance nodes on busi ness
opportunities where people invest a |arge anount of
noney upfront. They focus limted valuable state
resources on situations where people can be seriously
harnmed, and they reassure snmall Dbusinesses, |ike
direct sellers, that they wll be protected from

i nadvertent coverage.

MR. HESSE concl uded by requesting that the "dollar threshold" be
changed to $500, or at least as close to that anmount as
possi bl e, and noved from the exenption section and crafted into
the definition of "business opportunity” so that it's clear who
is covered and who is not. In response to a question, he said
t he DSA does not have any concerns regardi ng the anount of bond.
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TAPE 02-31, SIDE B
Number 2500

MR. HESSE, in response to a question, explained that when an
Avon lady signs up to be an Avon |ady, for exanple, typically
she believes in the products that they're selling, and that is a
hal | mark of the industry. Al of the sales reps, presumably,
believe in and use the products that they turn around and sell;
that is how the industry markets its products, and that is what
makes it a successful stream of distribution and differentiates
it fromnmass advertisers. He el aborated:

Qur conpanies typically start with very |ow budgets or
very small businesses. Sonetinmes they're fortunate
enough to grow beyond that, but, by and |arge, they
don't have the dollars to put into mass advertising
that allows other manufacturers and retailers of the
products to get their products known and purchased by
the general public. And so they rely on a sales force
that's, nunber one, know edgeable and, nunber two,
will be using these products. ... Al 1 was nerely
pointing out was that if sonmeone believes in and uses
the product, they're likely to pass it on, and that
person is not a sophisticated individual and they're
not going to know whether or not their activities are

W thin whatever |egal paraneters are drawn. And
that's why we argue for the clear distinction, in as
sinple ternms as we can get, which would be the dollar
t hreshol d.

CHAI R ROKEBERG nment i oned a concern r egar di ng sal es
representatives who have to purchase a certain anmount of the
product - and then wind up having to use it thenselves - in
order to maintain their sales representative status.

VR. HESSE indicated that the industry nmintains several
protections agai nst burdening sales representatives wth
unwant ed i nventory; nost conpani es that belong the DSA subscri be
to a code of ethics that requires them to purchase back any
remaining inventory if a distributor or independent sales
consul tant decides to | eave the business.

CHAI R ROKEBERG asked whet her, under the provision regarding the
exenption threshold, independent sales representatives would
have to be registered and bonded if they purchased nore than
$200 worth of inventory.
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Nunmber 2363

REPRESENTATI VE STEVENS said no. In response to further
gquestions, he confirmed that the registration and bonding
provi sions apply only to the parent conpanies and only if what
they sell to potential independent sales representatives exceeds
the $200 threshold, unless what is sold qualifies as "sales
denonstration equi pment, materials, or sanples for use in sales
denonstrations and not for resale, or product inventory sold to
the buyer at a bona fide whol esale price".

M5. SM TH added that conpanies such as Avon, Amnay, and others
that sell kits of sanple nmaterials to sales representatives, who
then order itens at a wholesale price and resell them to
custoners, would be excluded via the aforenentioned exenption -
[ paragraph] (5) - on page 12. She expl ained that the kinds of
conpani es that would be required to be registered - and it would
be the conpany itself, not the sales person, that is required to
be registered - are those, for exanple, that offer to help
soneone find places for vending machines, or that "sell" the
opportunity to stuff envelopes, or that have sem nars which
"teach" certain conputer/Internet skills. She nmentioned hearing
from an individual who had bought software that was supposed to
turn the individual into a nedical transcriber

REPRESENTATI VE JAMES noted that the ads she has seen on
television and in the paper don't nention any price; they sinply

say to call an "800 nunber." How woul d one know whether the
initial cost is going to be under the $200 threshol d? A conpany
could just suck its victinse in, $25 at a tine. Scans can do
damage even at a $50 |evel, she noted. She opined that there
ought not be any threshold exenption, since HB 393 is not
intended to affect the sellers of |l egitimate  busi ness

opportunities.
Number 2183

BRYAN HARRI SON, Corporate Governnent Affairs, Alticor Inc.

testified via tel econference. He explained that Alticor is the
parent conpany of Amnay and Quixtar Inc., both of which are
direct selling conpanies. He indicated that he agreed with M.
Hesse's coments. He added that although a $200-threshold nmay
not pose a great admnistrative burden from a governnental
perspective, it could prove to be too great a burden on the
i ndi vidual who is trying to go into direct sales. He noted that
direct sales is not a get-rich-quick schene, rather it is a
suppl enmentary inconme, and $1,500 for a bond could equal the
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entire annual inconme of many who participate in direct sales.
He expressed the concern that HB 393, as currently witten,
could strongly discourage people from entering into a direct-
sales type of enterprise. Wth regard to the dollar |evel at
whi ch schenmes are perpetrated, he observed that nost of the
probl em occurs at a higher level, which is why other states and
the FTC set a $500 threshol d.

CHAI R ROKEBERG asked whether, in pyram d-type conpanies such as
Amnay, the provisions of HB 393 could affect those individuals
that rise to the distributor |evel

MR. HARRI SON opined that there is that potential in the sense
that many legitinate conpanies have multilevel nmarketing, and so
it's possible that the cost of entering into one of those types
of busi nesses could break the $200 threshol d.

REPRESENTATI VE JAMES opined that because the $200 threshold
woul d apply only to conpanies selling a business opportunity, HB
393 would not affect conpanies such as Amway, Avon, or Quixtar
that use direct sales to market products.

CHAI R ROKEBERG remarked that "there seenms to be sone crossover
wi th product val ue.™

REPRESENTATI VE  STEVENS assured nenbers that any bondi ng
requi renent or admnistrative burden engendered by HB 393 would
never be on the person doing the selling; it would never be on
the Avon, Amnay, Shaklee, or Quixtar distributor. He reiterated
that the exenption regarding product inventory being sold at a
bona fide whol esal e price ensur es t hat di rect sal es
representatives would be excluded from the requirenents of HB
393.

CHAI R ROKEBERG asked whether the provisions in HB 393 would
apply to those sales representatives that reach the |evel of
whol esal er.
Nunber 1935

MR. HARRI SON acknow edged that according to the explanations
gi ven by the sponsor and the DOL representatives, it would not.

REPRESENTATI VE JAMES asked whether sonmeone going door-to-door
selling neat, for exanple, would be considered a direct seller.
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M5. SM TH said yes. The sale of a business opportunity is the
sale to the person who is going to market [a product]; thus it

is "conpany bogus 'X' " - which is probably |ocated out of state
and which has been trying to sell its bogus product or bogus
busi ness schene to people throughout the United States - that
has to register as selling a business opportunity. She

el abor at ed:

If you decide that you're going to go to the sem nar
and buy "bogus schene 'X '" then you don't have to
register or ... do anything, you just have to buy it,
and [HB 393] is intended to protect you from being
taken advantage of by "conpany bogus 'X '" If they
did not register, we can get them right away because
they're not registered. If they did register, and
then it turns out that they have violated certain
things or they didn't tell us that they were arrested

in four other states for ... scamm ng people, then we
can go after them that way. But it's not the person
who's coming to your door to sell you sonmething, it's
the "recruiter of those people” | guess is how you
define it.

REPRESENTATI VE JAMES asked whether HB 393 would apply to
conpanies that "sell" the know edge of how to make noney from
real estate transactions.

M5. SMTH pointed out that industries which are already
regul ated under federal or state statutes, such as real estate,
securities, and franchi ses, are exenpted from HB 393.

Nunber 1758

ANNE CREWS5, Vice President, Corporate Affairs, Mary Kay Inc.
testified via teleconference. She noted that Mary Kay has sal es
force nmenbers - independent beauty consultants - operating in
Al aska, and that the Mary Kay career offers a great, casual
i ncome- earning opportunity for wonen, enabling them to conme in
and out of the business according to their personal needs. She
el abor at ed:

One of the attractions of a Mary Kay career not only
is the relatively low startup costs, but also the |ack

of red tape. And if a Mary Kay career was ever
determned to be a business opportunity - to require
bondi ng, escrow, registration, and all the other

requirenents - you would probably see a nmass exodus of
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wonen from the career. W want to echo [the] DSA's
enphasis that we need to draw as clear a line as we
can between the casual direct selling opportunities
and business opportunities. | did want to enphasis
that Mary Kay [Inc.] and [the] DSA and its nenber
conpani es are chanpions of good consuner protection,
and we applaud the state in trying to deal with the
fraudul ent schenes, which you all are grappling wth.

However, | think this discussion has brought out all
sorts of inportant issues including the confusion of
.. who and what this law would really cover. We
think, as we read it right now, corporations |ike Mary
Kay, as well as our independent individual beauty
consultants, would be covered. You're ... working

wi th a bal ancing act here: How do you catch the truly
significant risks wthout capturing the legitinate
opportunities and perhaps driving them out of the
state because of all the requirenents.

I'd like to speak to a couple of specific things
regarding the exenption, which you nentioned, [that]
woul d exclude direct selling from the coverage. It
would be a partial exenption, if you will, for direct
sel ling. Some direct selling perhaps would charge a
startup fee, sone direct selling opportunities would
perhaps require purchase of inventory and the purchase
may not be at a wholesale sale; so, ... there's just a
| ot of confusion. And we respect the conversation
that you all have had so far, and think that ... the
solution would be to ... raise the threshold to $500,
which would <clearly exenpt the direct selling
opportunities.

M5. CREWS noted that she would be faxing the commttee witten
cooments from two of Mary Kay's independent sales directors
| ocated in Al aska, both of whom support a $500 threshold. In
response to the question of how a $500 threshold woul d benefit
her cliental, she explained that it would be large enough to

exclude the cost of purchasing the startup kit - a sales kit -
which is required of wonmen who want to enter into a Mary Kay
career. In response to the question of whether the startup kit

is sold at a wholesale price, she relayed that the kits are sold
at a "not for profit" price, so there is a small markup.

Nunber 1520
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EUGENE E. DAU, State Legislative Commttee, AARP, noted that
menbers have in their packets a letter from AARP supporting HB
393. He relayed that many seniors on fixed inconmes tend to be
susceptible to the promse of being able to earn noney while
staying at hone; unfortunately, when they respond, they often
wi nd up losing noney. He remarked that he has seen many of the
different ads pronoting fraudul ent business opportunities, none
of which bother to nention the nane of the conpany. He pointed
out that legitimte businesses such as Mary Kay and Avon, for

exanple, wouldn't run that type of naneless ad. He reiterated
that the AARP supports HB 393, and surmsed that its passage
would elimnate a |lot of the m sleading ads. In response to a

guestion, he said that the ads for fraudulent biz opps don't
state how nmuch noney is required as a startup fee; they just
prom se that those who respond will nake a |ot of noney. He
i ndicated that he would Iike to see such advertisenents stopped.

Number 1339

VALERIE J. DEWEY testified via tel econference, and relayed her
experience as the victim of a business-opportunity scam She
explained that for the past couple of vyears, she has been
working with the Better Business Bureau in Fairbanks and wth
the Ofice of the Attorney GCeneral, in both Al aska and
California, in an effort to resolve the problens that resulted
from her becom ng ensnared in a fraudul ent busi ness opportunity.
The busi ness opportunity that she becane involved in was touted
as one in which she could make nobney on the Internet by
purchasing bulk inventory at a wholesale price and reselling it
at a retail price, with a portion of the profits going to her
and the remaining going back to the conpany that sold her this
"busi ness. "

MS. DEVEY expl ai ned that she had attended a sem nar in which she
was led to believe that by signing up, she would receive
everything she'd need to operate this business from her hone,
including a conputer, the software with which to run it, and the
training to get her started, none of which, wunfortunately,
actually materialized. At the seminar, she paid $300 initially
and signed paperwork allow ng the conpany to withdraw $69. 95 per
nonth directly from her bank account. Wt hout her know edge,
however, the conpany actually w thdrew [approximately $2,900].
As a result, her former AAA credit rating has been destroyed and
she has had to deal with creditors calling her at all hours of
the day and night. She concluded by asking the commttee to
continue funding the Better Business Bureau, particularly in the
Fai r banks area.
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CHAI R ROKEBERG asked Ms. Dewey what the contractual obligation
was that she had signed up for

M5. DEVEY said that she could not recall the specific details,
but reiterated that she has lost a total of $3,200 and has had
her credit rating spoiled. She indicated that her reason for
testifying today is to try to help keep this sort of situation
from happening to ot her Al askans.

CHAI R ROKEBERG asked Ms. Dewey whet her she has pursued any civil
action against those that defrauded her.

M5. DEWEY said that that is probably going to be her next step,
and al though she has talked to a | ocal attorney, she has not yet
done anything formally. She indicated that she is still working
on getting her credit rating cleared up.

CHAI R ROKEBERG advised her to get a letter from the Ofice of
the Attorney GCeneral so that she could present it to any
collection agencies that are still seeking noney from her. He
added, "You have the right to have that renoved from your credit
record.”

Number 0844

PAM LaBOLLE, President, Al aska State Chanber of Commerce, said
her organization feels that it is inportant to have | egislation
[regul ating] business opportunities, and would Ilike to see
unfortunate situations such as occurred to Ms. Dewey elim nated.
She acknow edged, however, that the direct sellers have a
concern regarding the definition of business opportunities and
how "it could be fixed,” and surmsed that the nain problem
revol ves around clarifying the threshold issue. She referred to
Ms. Crews's comments regarding the Mary Kay sales kits, and
suggested that it should be clarified that such kits would be
exenpted fromthe provisions of HB 393.

M5. LaBOLLE referred to coments made regardi ng a nodel Act that
sets the threshold at $250, and said that currently, three
states use a $200 threshold, six states use between a $250 and a
$300 threshold, and fourteen states use a $500 threshold. She
opi ned that the concerns regarding HB 393 would be resolved by
adopting a $250 to $300 threshold and changing the definition of
what a business opportunity is; "we're so close to having
everyone be happy wth this, if we <could just have the
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definition be clearer and the threshold rai sed even as nuch as
$50 or $100 above what it is now "

REPRESENTATI VE JAMES said that although she is not clear how HB
393 will be inplenented, it appears to her that the people who
are worried about the threshold anount are not the people who
are going to be affected by this bill.

MS5. LaBOLLE surmised that those who are worried feel that
portions of HB 393 need clarification to ensure that it will not
affect them

REPRESENTATI VE JAMES asked whether direct sellers are required
to have an Al aska business license.

M5. SM TH said that certainly the distributor - the conpany - is
required to have a business |icense.

CHAI R ROKEBERG nentioned that so are the individuals who are
selling the products.

REPRESENTATI VE JAMES surnised, then, that those people - those
direct sellers - would not fall into the category affected by HB
393.

Number 0450

M5. SM TH agr eed. The people who are selling products to the
consuner, who are selling door-to-door, who are having the Amway
parties or the Tupperware parties, are not the ones who would be
required to register under the provisions of HB 393. If anybody
were to be required to register, she added, it would the Mary
Kay corporation, for exanple; however, under the exenptions
begi nning on page 12, not even those parent conpanies would be

required to register. To clarify, she said that the exenption
st at es: "This chapter does not apply to a sale of or an offer
to sell ... (5) sales denobnstration equipnment, materials, or

sanples for use in sales denonstrations and not for resale, or
product inventory sold to the buyer at a bona fide whol esale
price". She opined that this exenption already includes sales
Kits. In response to a question, she said that conpanies I|ike
Amnvay that advertise for sales representatives would not be
required to register either, because they are selling sales
Kits.

M5. DRI NKWATER said that she concurs with that interpretation.
She added that alnost all the other states that have this type
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of legislation also have this exenption, and it is one that is
supported by the DSA in comments made to the FTC She noted
that the goal of that exenption is to preclude direct sellers
and their distributors fromthe provisions of HB 393.

REPRESENTATI VE JAMES suggested if that is indeed the case, and
direct sellers and their distributors are exenpted via the
af orenenti oned | anguage, then perhaps there is no need for a
t hreshol d exenption of any anount.

CHAI R ROKEBERG remarked that the current |anguage is anbi guous
and should be clarified.

REPRESENTATI VE STEVENS expressed a wllingness to wirk on a
commttee substitute (CS) that would include the anendnents
di scussed and clarify the exclusion of legitimte conmpanies such
as Amway, Avon, and Mary Kay, for exanple.

CHAlI R ROKEBERG announced that HB 393 woul d be hel d over.

SB 169 - HATE CRI MES: AUTOVATI C WAI VER OF M NCRS

TAPE 02-32, SIDE A
Number 0020

CHAI R ROKEBERG announced that the |ast order of business would
be CS FOR SENATE BILL NO. 169(FIN, "An Act providing that the
deli nquency laws are inapplicable to mnors who are at |east 16
years of age and are accused of felony crines against persons
directed at victinms because of the victinms' race, sex, color,
creed, physical or nental disability, ancestry, or national
origin."

Nunber 0072

SENATOR DAVE DONLEY, Alaska State Legislature, sponsor, said
that SB 169 would anend existing statute in order to
automatically waive juveniles over 16 years of age to adult
court when charged with a violent felony against a person
because of that person's race, sex, color, creed, physical or
mental disability, ancestry, or national origin. He noted that
the |anguage being added to AS 47.12.030(a) [defining the
foregoing attributes of victins] cones directly from AS
12.55.155(22), which is an aggravating factor when sentencing
adul ts. He opined that because the juvenile [justice] system
(JJS) is «closed off from public accountability, wai vi ng
juveniles to adult court when they commt violent hate crines is
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justified; by prosecuting these crinmes out in the open, the
deterrent effect will be enhanced and society in general wl]l
know that justice has been done.

SENATOR DONLEY said he thinks it is certainly a higher |evel of
"crime against society" when the notivation behind a violent
crime is sone sort of hate, based on the [statutory] definition
He noted that there have been major efforts over the last few
years to toughen the crimnal justice laws as they pertain to
juveniles, as well as proposals to utilize a dual sentencing
schenme as an alternative to mandatory waiver to adult court.
But unfortunately, to date, the dual sentencing |aw has never
been utilized; the one tinme it mght have been used, "it was
turned down," and thus it is not a viable option, he opined. "I
think when these kind of crinmes do occur, the better public
policy is to put them out before the public so the public knows

that they've occurred and knows what the final resolution of
the crimnal justice process involving those crinmes is," he
st at ed.

SENATOR DONLEY nentioned that another point of concern he'd
heard regarding SB 169 is that when mnors are waived to adult
court, they end up incarcerated in adult facilities. He pointed
out, however, that it is against both federal and state law to
incarcerate a juvenile in an adult facility w thout sone sort of
segregati on. He acknowl edged that although his sponsor
statenent nentions that there has never been an incident of a
juvenil e being abused while in an adult facility, he did hear of
one possible incident that m ght have occurred |ast year, but he
has not been able to confirmthat information.

Nunmber 0337

SENATOR DONLEY reiterated that hate crinmes rise to a higher
| evel of significance and concern to society, and that SB 169
woul d assure society that justice would be done with regard to
soneone over 16 years of age who commts a violent hate crine.
He remarked that he is very sensitive to the concerns of folks
who are opposed to "thought crinme" |egislation; however, because
violent hate crinmes pose a great threat to society, he thinks
that [SB 169] creates a better public policy.

CHAI R ROKEBERG asked for a description of the dual sentencing
| aw, whi ch was passed in 1998.

SENATOR DONLEY expl ai ned:
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The dual sentencing proposal sinply said that for
certain types of juveniles, you could sentence them
both as adults and as juveniles for certain types of
crimes, and that iif they failed in the juvenile
system then they would go to the adult system and ..
be subject to punishnment under the adult system

CHAI R ROKEBERG asked: "So how is that applicable, the way your
bill is drafted now?"

SENATOR DONLEY replied that it was only applicable in the sense
that during the Senate hearings on this |egislation, dual

sentencing was offered as an alternative: the adm nistration
preferred dual sentencing to automatic waiver. He opi ned,
however, that the dual sentencing law sinply hasn't worked
during the two years since its enactnent. In response to a

guestion, he said that he did not know why that provision has
never been utilized; he was sinply told that it had not been
utilized.

CHAIR ROKEBERG noted that in the "paintball incident" that
occurred last year in Anchorage, one of the individuals was
tried as an adult and the other two as juveniles. He asked

whet her that incident provided the inpetus for SB 169.
Number 0589

SENATOR DONLEY replied that although that incident certainly
raised the public consciousness regarding hate crinmes, SB 169
neither was created in response to that incident nor is being
offered as a solution to the problem He noted that in that
incident, there was the question of whether that crime rose to
the level of a felony, and since SB 169 would only apply in
felony situations, it would not have affected the two juveniles
involved had they only been charged with a m sdeneanor. He
opined that SB 169 stands on its own nerit; if soneone who is at
| east 16 years of age is indeed charged with a felony hate
crime, it 1is perfectly appropriate to extend the existing
automatic waiver to those crinmes. In response to a question, he
mentioned that in nenbers' packets is a handout detailing the
differences between class C felony and class A m sdeneanor
crinmes agai nst a person.

REPRESENTATI VE BERKOW TZ renmarked that the list in SB 169 that

pertains to victins' attributes does not include sexual
orientation. He asked why that was |eft out.
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SENATOR DONLEY reiterated that the list in SB 169 conmes directly
from and is identical to AS 12.55.155(22), the existing
aggravator for adult sentencing.

REPRESENTATI VE BERKOW TZ asked: "Do you think that this would
be strengthened by addi ng sexual orientation?"

SENATOR DONLEY repli ed: "I don't have a strong opinion on it
other than that | believe that it's absolutely consistent wth
existing law, it's the only other place in law that | found in
the sentencing laws where this kind of ... criteria was adopt ed.
And [it] seemed appropriate for this neasure also.”

REPRESENTATI VE BERKOW TZ asked: “I'f we were to add sexual
orientation here, would you think it'd be appropriate to add it
in the aggravator section as well?"

SENATOR DONLEY remarked that doing so would require a title
change.

REPRESENTATI VE BERKOW TZ noted that that was not inpossible.

SENATOR DONLEY acknow edged that it would not be inpossible to
change the title, but argued that he woul dn't support it because
there is a strong philosophical opinion [against adding sexual
orientation to the list] and because he thinks that SB 169 has a
much better chance of success if the |anguage stays the way it
is, consistent with existing | aw.

Nunmber 0819

REPRESENTATI VE JAMES asked whether the term "creed" includes
religion.

SENATOR DONLEY said that because he has not perforned an
exhaustive search to determ ne whether "creed" is statutorily
defined and, if so, how it is defined, he could only hazard a
guess as to its neaning.

REPRESENTATI VE MEYER asked whet her currently, the "hate
aggravator” could be applied to a juvenile.

SENATOR DONLEY explained that first it would be up to the
prosecutor to decide whether to "ask for that as an aggravator,"”
and then it would be up to the judge to decide whether to
"assess it as an aggravator."
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REPRESENTATI VE MEYER remarked that SB 169 has a zero fiscal
not e. He asked whether this neans that it would cost the sane
to incarcerate a juvenile in an adult facility as it would in a
juvenile facility.

SENATOR DONLEY clarified that the [Departnent of Corrections
(DOC)] submtted an indetermnate fiscal note because there is
no way of know ng how nany cases SB 169 m ght apply to.

CHAIR ROKEBERG opined that it wuld probably be a rare
occurrence. In addition, after reading from an unspecified
source, he noted that "creed" is defined as: "a [formal]
statenent of religious belief - confession of faith."

REPRESENTATI VE KOOKESH said that although he appreciates the
intent of the legislation, it seenms as though SB 169 doesn't
really do anything to change the statutes with regard to "crines
related to bias or hate.” He asked Senator Donley what he
t hi nks SB 169 acconpli shes.

Nunber 1014

SENATOR DONLEY, in response, reiterated sonme of his earlier
comments regarding how detrinental hate crinmes are to society
and how mnors are currently treated in the JJS. He opined that
automatically waiving mnors 16 years of age and older to adult
court for commtting violent hate crimes is a significant change
to the statutes and would be good public policy on multiple
| evel s.

REPRESENTATI VE KOOKESH asked what was being done with regard to
how adults who commt violent hate crinmes are treated. After
acknow edging that SB 169 is not intended to be a conprehensive
"hate crines bill," he said that there are still areas that need
to be addressed, and asked Senator Donley for his assurance that
he will assist in those efforts. He noted, for exanple, that
Representative Berkowitz raised the issue of sexual orientation,
and said that that is a segnent of the population that still
needs to be protected. He asked: "How do we intend to do that?
O do we?"

SENATOR DONLEY replied that he could not speak for either the
entire Senate or the entire House, but thinks that SB 169 is a
good, stand-alone change in existing law, that it nmakes good
public-policy sense, and that it is consistent with existing
| aws. He said that he would treat other proposals on the basis
of their merits, as they are brought forth.
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REPRESENTATI VE BERKOW TZ asked Senator Donley to estimate how
many cases SB 169 m ght apply to on an annual basis.

SENATOR DONLEY offered that one case is too many and he hopes
that there won't be any; however, as illustrated by the DOC
fiscal note, the nunber of cases is not sonething that can be
determined at this tinme. He noted that if the provisions of SB
169 are used even once, it wll have a significant effect on
society, particularly in small comrunities.

Nunber 1205

REPRESENTATI VE COGHI LL opined that the felony behavior that
would bring a mnor into adult court would have to be "nore
significant than is witten here.” He remarked that youths
involved in the JJS are nore apt to be nurtured than are
individuals involved in the adult correctional system He said
he is wondering whether waiving juveniles into the adult system
would sinply be "creating a felony before we really get there"
and thus creating nore problenms down the road. He noted that
because "every one of us" is subject to sonme form of hate crineg,
according to the list in SB 169, he did not know that anybody
needed speci al protection.

SENATOR DONLEY noted that "the cutoff" for a class C felony is
assault in the third degree, which is when a person "(1)
recklessly ... (B) causes physical injury to another person by
nmeans of a dangerous instrunent. He also noted that there is
[ extensive] case |aw defining "dangerous instrunent”. When a
person intends to place another person in fear of death or
serious physical injury by wusing a dangerous instrunment, he
remarked, it becones a pretty significant crinme. He opined that
society should take such behavior seriously, and that SB 169
constitutes a "reasonable public policy call."”

REPRESENTATI VE COGHI LL remarked, however, that "we're taking a
tool away from the judge, [in] this particular case, because
we're meking it a mandatory [waiver to adult court].” He
indicated that he is not sure that he "can go that way | ust
yet."

REPRESENTATI VE MEYER asked whether the waiver to adult court
could be optional rather than mandatory. He offered that there
are sone 16-year-olds who are a danger to society;, with regard
to hate crines, however, the problem may not stem so nmuch from
the kids but rather from their parents. He expressed the
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concern that if soneone is automatically waived to [adult court
and thus to] an adult facility, there won't be nuch hope for
hi s/ her rehabilitation.

SENATOR DONLEY offered that there is not a mandatory m ninum
sentence for a class C felony; therefore, incarceration in an
adult facility would not be mandatory.

Nunber 1482
ROBERT BUTTCANE, Legislative & Adm nistrative Liaison, Division

of Juvenile Justice (DJJ), Departnent of Health & Socia
Services (DHSS), said that Alaska should not, under any

conditions, abide acts of hate. Hate nust be confronted and
corrected at every level and at every opportunity. He
conti nued:

| understand that there is a special need to |ook at
hate crinmes separate from regular crines, because when
a person acts against another person on the basis of
sone hate category, not only is the victiminpacted by
that, but the group to which the victim belongs is

al so inpacted by that act. So | think it is proper
that this body does discuss these issues. On behal f
of the Department of Health & Social Services, | want
to be on record, however, in opposition to Senate Bil

169. W see this bill as ineffective, wth the
potential for significant detrinmental inpact to the

wel fare of the public good, for four reasons.

One, it is inconplete in terns of its inclusion of
bi as categori es. Two, it includes crinmes that do not
rise to the level of this type of punishnent or
response. Three, the current waiver |laws on the books
now are sufficient to address the npst egregious acts
of juveniles by waiving them into the adult system
And four, there are a multitude of better options
available to respond to crines of hate and bias than
what is proposed in [ SB 169].

MR. BUTTCANE el abor at ed:

Nunmber one, any bias crine that does not include the
categories of sexual orientation and econoni ¢
di sadvantage is sinply inconplete. VWhat ever you nmay
feel about the governor's tolerance conm ssion of this
| ast year, over and over and over that group heard
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from people throughout this state who were living on
the street, who are inpoverished, who say that they
have been subjected to the acts of other people,
because of their poverty; not to include economc
di sadvantage is [an] error. Aside fromracial issues,
in our high schools the second nobst comon biasing
category a student wll express against another
student is either their actual or perceived sexua
orientation.

The state does not include these itenms in the
aggravating factors under the sentencing statute of
Title 12, nor do we give our [State Comm ssion for
Human Ri ghts] authority over sexual orientation cases.
W have hidden ourselves from a problem that is

present in our schools and in our conmunities. To
exclude these [categories] perpetuates a deficiency in
the current statute, and while this bill would be
consistent with current statute, it 1is inconplete

nonet hel ess.

Number 1646
Nunber two, this bill extends automatic juvenile
wai ver into adult court for crimes that do not warrant
this extrene response. It does include [class] B and

C felony crines against persons. Wen you |ook in the
sentencing statutes of Title 12, a [class] B felony
can receive inprisonnent up to ten years. That's the
maxi mum When you |look at an assault in the third
degree, that can be up to five years' [inprisonnment].
Now, admttedly, for a first-tinme [offense], a 16-
year-old appearing in front of an adult sentencing

judge for one of these offenses is not at all likely
to get the nmaxinmum inprisonment sentence; | grant
t hat .

But when you look [at] a [class] B felony as including
the types of crimes where you take property from
another by force - not involving a weapon, but taking
property from another by force - what do you do wth
those 16- and 17-year-olds that we get every
Hal | oneen, who have bullied sacks of candy away from
kids? They utter sonme type of racial or ethnic slur
in that act, and now they will be subject to a [class]
B felony - robbery in the second degree - in the adult
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court. It is likely, at a [class] B felony |evel,
they woul d get sone prison tine to serve.

MR, BUTTCANE:

Assault [in the third degree involving a] dangerous
i nst runent - I have personally processed case
referrals from | aw enforcenent where kids have gotten
angry at parents, they pick up broom handles and
toilet plungers, they waive them at the parents, and

they say, "I am going to kill wyou"; and in that
nonent, they nean it. They have commtted an assault
in the third degree, have been arrested by I|aw
enforcement and charged with that offense. Shoul d
[they], in those circunstances, utter sonme type of

racial or sone type of bias slur, that would subject
them to the penalties of the adult system Now, are
the penalties of the adult system proper? |f you | ook
at the reality that the nobst soneone could get for
waiving a toilet plunger at soneone, with a racial

slur, would be five years in jail - if you were 16
years old, you got five years - do the math: they're
out at 21.

There is an article that was submtted by the
Coalition for Juvenile Justice in March of 2001 that
characterizes national statistics that state two-
thirds of the children sentenced to adult prisons in
this country are released before they are 21, and nore
than 90 percent are released before age 30. Upon
release, these people re-offend earlier and nore
seriously than those who were processed in the
juvenile system That's the research that s
supported over and over again.

Number 1760
Waiver of juveniles into the adult system is
significantly a detrinental public policy. It is one
that will cost us. If you can inmagine a 16-year-old
going into jail for five years, should it ever happen
he's graduated from crine school, he's still young,
he's still virile, [and] he is now nore hateful, nore

angry, and nore predatory on our comunities and our
safety and our public. This is bad public policy.

MR. BUTTCANE conti nued:
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Nunber three, waiver for the nbst egregious offenses
is already in existence. Wen a child 16 and 17 years
of age commts an act of homcide - an unclassified or
a class A felony - against anyone in this state, they
are treated as an adult offender. For those crines,
they are typically receiving sentences of 20, 30, 50,
80 years; they will not be released i mediately on the
comunity again, so they don't pose that risk of being
released nore quickly. In 1995, the governor convened
a group of citizens, business people, care providers,
| egislators, and others - law enforcenent people -
from around the state, who nmet through a series of
nmeetings in what was called the Governor's Conference
on Youth and Justice. One  of the 100-plus
reconmendati ons out of that body that crossed both the
political boundaries [and] social boundaries was that
there would be no expansion of Alaska's autonatic

wai ver .

It was argued on the Senate floor, ... when this bill
was passed out of the Senate, that a juvenile, by |aw,
cannot serve tinme in an adult prison. That is true:
juveniles may not, by law - both state and federal |aw
- be placed in adult prisons. Al aska's automatic

wai ver |aw, however, renoves the category of mnority
from 16- and 17-year-olds who are charged with these
crines. If you go to the bill and you go to page 1,
lines 11, 12, and 13, [there] is the sentence: "The
m nor shall be charged, held, released on bail
prosecuted, sentenced, and incarcerated in the sane
manner as an adult." That is the current |aw of our
wai ver statute. Sonmeone 16 and 17 years old, sinply
charged with one of these crines after having injected
an element of bias or hate, would be subject to all of
the response and sanction of the adult system - bad
public policy.

Number 1913

Last, there are options. There [are] better options
that have been proffered around the country as this
nation has tackled the issue of hate. The Sentencing
Project out of Wshington, D.C.; the Anerican Youth
Policy Forum the Comunity Relations [ Service]
section of the U S. Departnent of Justice; the Ofice
of Juvenile Justice and Delinquency Prevention; the
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Anti -Defamation League; i ndeed, even the Al aska
[ Federation] of Natives have put forward proposals
that are considerably nore progressive and responsive,
to confront and address hate crinme behaviors, than
what [SB 169] does. The options that are proffered as
best-practice responses to hate <crines focus on
famlies. So, not only are we addressing the
behaviors of i ndi vi dual yout h, but we include
i nterventions that involve parents.

A response to hate crinmes should always include sone
kind of diversity tolerance training for the juvenile
and the parent. This bill does not do that. It is
al so recomended t hat medi ati on and conflict
resolution be used as preventative and responsive
actions to hate crines, to heal that separateness,
that judgnent, that bias that we hold against
oursel ves and one another. Howard Zhare (ph), a
national authority on restorative justice, states that
the nost effective sanction that one can inpose
against an offender is where the offender takes
personal responsibility for the repair of the harmto
their victim In the juvenile system when we receive
a crinme of bias, that is our expectation, that the
young offender take personal responsibility and work
to repair the harm that was caused to their victim
the victims group, and the victims community.

Nunmber 1998
MR, BUTTCANE concl uded:

Putting soneone in the adult penal system in a prison
in Lenon Creek or Spring Creek, is a limted response.

It serves no public good. It isolates an individual

It presupposes that a 16-year-old will self-correct in
one of the nobst segregated, isolated, crine-infested
areas - our prisons - that we have. It's the wong
response. It is not individual; the juvenile system
provi des an individual response. It does not include
the parent; the juvenile system does. It does not
make anends to the conmmunity; it sinply gives the
comunity sone retribution for that act. It doesn't
make an amends to the victim in terns of any kind of
understanding of the group; it doesn't develop any

| evel s of tolerance or understanding or appreciation
For these reasons, the [Departnent of Health & Soci al
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Services] is opposed to the proposal before you this
day.

REPRESENTATI VE MEYER asked what the rate of recidivismis at a
juvenil e detention center |ike the MLaughlin Youth Center.

MR. BUTTCANE said that this year's DHSS "m ssions and neasures”
[statement] shows a b55-percent "non-reoffense rate"” follow ng
release from a juvenile institution. He added that juveniles
are followed for two years after their release, even into the
adult system He nentioned that the MLaughlin Youth Center has
had close to a 60-percent success rate - or non-reoffense rate.
He confirned that the national study of which he spoke earlier
i ndicates that when those who go into the adult system at the
age of 16 are released, they are nore likely to re-offend and
the offenses tend to be nore serious. He also noted that
menbers' packets contain a handout highlighting sonme of the
national statistics regarding juvenile waivers.

REPRESENTATI VE MEYER asked whether, in rural Alaska, it is
al ways possible to segregate juvenile offenders from adult
of f ender s.

MR. BUTTCANE said no; although every effort is made keep them

separate, it is not always possible in small, rural jails. "It
is not unheard of that an adult offender will be released froma
jail holding facility so that a juvenile can be held until such

time that they could be transported to a juvenile facility for
processi ng," he added.

Nunber 2153

LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),
Department of Admnistration, testified via teleconference,

noting that the paintball incident from|ast year focused a |ot
of attention on the crimnal justice system as it pertained to
hate crinmes and the treatnent of juveniles. It was a very

disturbing crime, she remarked, and it generated a close
exam nation, which was a good and productive thing. One of the
results of this exam was the formation of the governor's
t ol erance conm ssion, which held extensive neetings out of which
a report and recomrendati ons ensued.

M5. WLSON said that in light of that, the PDA strongly opposes
SB 169 as a way to address "these" concerns. She remarked that
notw thstanding a msperception that the juvenile [justice]
system in Alaska has failed, it is not a failure; rather, it is
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"alive and well and doing wonderful in terns of addressing
of fenses commtted by juveniles.” It is nmuch better to keep
yout hful offenders in the juvenile [justice] system than to put
them into the adult system she opined, remarking that it was
[nearly] a hundred years ago, in 1909, that the juvenile
[justice] system was started because of problens resulting from
putting kids in adult jails.

M5. WLSON indicated that children in adult jails are preyed
upon, are far nore likely to be assaulted, and have a higher
rate of suicide. And - notw thstanding any perception to the
contrary - children who are automatically waived under the
provi sion being anended by SB 169 do not get segregated from
adults. These children are sharing cells with adults. Children
are only segregated when they are in the juvenile [justice]

system If a child is charged under AS 47.12.030(a), hel/she
will inmediately be arrested and put in wth the adult
popul ation, and, upon conviction, wll also serve his/her
sentence there. She pointed out that when children are

incarcerated with adults, there is the additional problem of
crimnal adults becomng the noral nentors of inpressionable
children; thus the higher rate of recidivism should come as no
surprise.

Number 2253

M5. WLSON opined that kids who commit hate crines are probably
the best suited for the treatnment available in the juvenile

justice system In the juvenile system the whole famly can
become involved - and is sonetinmes even required to becone
involved - in the solution and disposition of a case. This is

certainly not the case in the adult system she remarked. The
situation in Alaska doesn't need to be fixed, she opined,
because in serious cases, the departnment can protect the public
and can have these mnors institutionalized up to their 19th
bi rt hday. The departnment can work with the mnor and his/her
famly for a nmuch |onger period of tine. She pointed out that
the departnment currently has the ability to seek a waiver in
cases where the mnor is not anenable to treatnent, or can el ect

to waive in serious situations. Not wi t hst andi ng t hese
possibilities, in the majority of situations it is much better
to keep juveniles in the [juvenile] system The automatic

waivers in Title 47.12 are narrowy prescribed, she noted, and
shoul d not be expanded.

M5. WLSON suggested that when considering the expansion of the
criteria for automatic waiver, the commttee should al so think
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ahead to what is going to happen to the juvenile when he/she

gets out of jail. That person would then be a convicted felon
and, as such, his/her future wll be very restricted and
uncertain. It could be very hard for these offenders to

overconme the noni ker of being convicted felons; they could have
difficulty getting jobs, serving in the mlitary, or getting
educati ons. And al though many juveniles have done horrible,
stupid things and need to be held accountable, this can be
acconplished in the juvenile [justice] system they do not need
to automatically go to the adult system In conclusion, M.
W son suggested that the committee give consideration to other
pending legislation as alternatives to SB 169.

REPRESENTATI VE = JAMES, after remar ki ng that she has had
experience with reform schools, comented that because of the
di fferences between children ages 14-15 and children ages 16-17,
the younger children in that environment would be better off if
they are not exposed to the 16- and 17-year-ol ds.

Nunber 2420

CANDACE BROVER, Program Coordi nator/Legislative Liaison, Ofice
of the Comm ssioner - Juneau, Departnent of Corrections (DOC)
concurred with M. Buttcane and Ms. WIson that when juveniles
are waived into the adult system they are integrated into the
adult popul ation. She el abor at ed:

When soneone is arrested as a waived juvenile, they go
to an adult facility. W nmake every effort that we
can to ... protect the safety of the juveniles that
come before us, but one of the things that we do, that
we don't do for other offenders, is we evaluate each
and every juvenile for a period of time and
segregation to try [to] determne whether or not
they're safe to go into ... general population.... |If
it's determned that they're not safe to go in, then
they have to remain segregated for the duration of

their ... incarceration or until they go to another
facility and are deenmed able to go into [general]
popul ati on. That creates quite a bit of work and

hardship for our staff as well as for the juveniles
that are wai ved.

M5. BROWER remarked that going into adult prison is a very

serious thing, and contended that if a juvenile is waived into
an adult facility because of a hate crime, he/she wll only
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energe nore hateful as a result of being integrated into the
adul t popul ati on.

TAPE 02-32, SIDE B
Nunmber 2489

M5. BROWER nentioned that [there have been] instances of adult
of fenders' assaulting juvenile offenders, and recounted that in
the md-80s, the state had to pay a $1-nmillion lawsuit for just

such an incident, which occurred in Ketchikan. Ther ef or e,
al though the DOC tries very hard to prevent such assaults, they
do occur, and reducing the level of offense will only increase
the nunber of children - and, in particular, nore vulnerable
children - who get waived into the adult system she renarked.
"Si xteen-year-old kids are kids, regardless of how mature they
m ght want to be; they're still kids and they are at risk,"” she
pointed out, and they will put an additional burden on the DOC
as it strives to protect them from the adult popul ation. I n

conclusion, she, too, suggested that the conmttee should
consider other pending legislation as it strives to deal wth
the issue of hate crines.

CHAI R ROKEBERG announced that SB 169 woul d be held over.

ADJ OURNNVENT

Nunber 2412

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:33 p.m
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