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ACTI ON NARRATI VE

TAPE 02-28, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:12 p.m Represent ati ves
Rokeberg, Coghill, Meyer, and Berkowtz were present at the call
to order. Representatives Janes and Kookesh arrived as the
meeting was in progress.

HB 317 - STALKI NG & PROTECTI VE ORDERS

Number 0031

CHAl R ROKEBERG announced that the committee would hear HOUSE
BILL NO 317, "An Act relating to stalking and anending Rul e 4,
Al aska Rules of G vil Procedure, and Rule 9, Alaska Rules of
Adm ni stration.”

Number 0060

REPRESENTATI VE BERKOWN TZ noved to adopt conmittee substitute
(CS) for HB 317, version 22-LS1258\J, Luckhaupt, 3/5/02, as a
work draft. There being no objection, Version J was before the
conmittee.

Nunmber 0079

REPRESENTATI VE  HARRY  CRAWFORD, Alaska State Legislature,
sponsor, remarked that the concept of HB 317 was brought to him
by one of his constituents who was a victim of [stalking]. He
opined that [the issue] of stalking needs to be addressed and
that current statutes have a dangerous | oophol e. He expl ai ned
that HB 317 "allows wunacquainted victins of stalking to enjoy
the security of a judicial protective order." He continued:

Current |law provides protection to those in donestic
situations and [to] mnor children, but enjoins the
victinms of strangers from equal protection of the |aw.
[ House Bill 317] allows the victins of stalking to
seek and obtain a protective order in cases of
stalking that are not «crines involving donestic
violence. The bill streamines the process for public
safety and judicial practitioners by harnonizing the
arrest and notification procedures to mrror those
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already in place for donestic violence situations.

The bill adds the crinme of violation of a child
protective order and of ... violation of a "stalking
protective order." These changes also reflect

exi sting practitioner procedures.
Nunmber 0204

DAVID D AVATO Staff to Representative Harry Crawford, Al aska
State Legislature, added that HB 317 is not a new idea. As a
matter of fact, he noted, when donmestic violence (DV) protective
orders and the current laws relating to those orders were first
cont enpl at ed, the legislature considered adding stalking
protective orders at that time. He continued:

The problem that they had, tine and tine again, was
getting right the idea of being able to enjoin an

individual, in an ex parte fashion - that is, before
they have a chance to be heard - from doing things
that would otherwi se be Ilawful. The elenents of
stalking ... - walking past sonebody's house, visiting
a supermarket, going to work - are not, in and of
t hensel ves, crines. However, it's the subjective
belief of the individual affected - that they are

being followed or that they are being harassed and
stal ked - which creates the elenents of the crinme of
st al ki ng.

In this draft - [Version J] - of [HB 317], we believe
we've gotten over that hurdle of that ex parte
pr obl em I worked with Jerry Luckhaupt, C
[ Legislative Counsel, Legal and Research Services
Division, Legislative Affairs Agency], and he had
drafted many of the original donestic viol ence
provisions; he feels that we've gotten over that

particular hunp. VWat [|I'm referring to there
specifically ... is Section 5. I think for
clarification what | ought to do is walk you through -
section by section - just the basic high points of the
bill....

Section 1 adds, in subsection [(e)(1)(B)], t he
| anguage of "or injunction”; that's on page 1, line

14. This has to do with the distribution of alcohol

Peopl e, right now, who violate child protective orders
are under no further restraint in their relationship
with the distribution of alcohol, although those who
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violate a donmestic violence protective order are
unable to distribute alcohol for a certain
[anpbunt] of time. This is sinply a conform ng change.

Number 0412

MR. D AMATO, to clarify, referred to page 2, line 2, which
states: "five years has el apsed fromthe person's unconditional
di scharge due to a conviction or adjudication as a delinguent
for any of the following offenses". He said that this |anguage,
which nodifies AS 04.11.494(e), prevents people who have gotten
involved in driving-while-intoxicated (DW) crines, crimes
i nvolving donestic violence, or other crinmes as listed in the
r emai nder of t hat section from being involved in the
distribution of alcohol. "It's a policy position," he added.

REPRESENTATI VE BERKOWN TZ noted that “"protective order" and
"injunction" are different ternms of art, and that [Section 1]
adds "injunction” to the |ist.

MR D AMATO said that is correct.

CHAI R ROKEBERG remarked that there is a connection to Title 4
that troubles him

MR. D AMATO, noting that protective orders and protective
injunctions are found in different statutes, explained that an
adult gets a protective order when dealing with a donestic
vi ol ence situation, whereas when an adult is barred fromor is
enjoined - hence the term "injunction" - from contacting or
dealing with a mnor under certain circunstances, it is called
an injunction.

CHAI R ROKEBERG surm sed, then, that an injunction is issued in
order to protect a mnor child froman adult.

MR. D AMATO said that's right. After reiterating that Section 1
nerely adds the protective injunction, he indicated that the
first four sections and Section 6 contain conform ng changes

pertaining to protective injunctions. He nentioned that
protective injunctions were initially Ileft out of certain
passages in the law and thus people are still allowed to do
certain things - or are not held crimnally liable for certain
acts - if they have violated a protective injunction, though
such is not the case when violating a protective order. In

response to a question, he noted that the Departnent of Law
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(DAL)

characterizes the language [in HB 317] pertaining

i njunctions as a conform ng change.

Nunmber 0628

MR. D AVATO expl ai ned that

to

Section 2 anends the existing crine

of violating a protective order and adds to it the protective
i njunction. He el aborated:

Same exact scenario, but what was happening here in
this instance is that you could be charged with a
crime if you violated a protective order; it was a
separate crine. What got you to the protective order
was a crime, but if you violated the protective order,
that was another crinme because a protective order is
an order from the court. But what was happeni ng was
that [with] the protective injunction, there was no
crimnal statute that said directly, "If you violate
this court order, that is a separate crinme with these
sort of elenments.” And [Section 2] just sets up that
a protective injunction now has the sane standard as
the protective order.

MR. D AVATO explained that Section 3 describes the situations

under
di scr

which a peace officer is either conpelled or has
etion to arrest. He el aborated:

[ Subsection] (b)(1l) states that a peace officer "shall
make an arrest wunder the circunstances described in
[AS] 18.65.530". And [subsection] (b)(2) says,
"Without a warrant, may arrest a person if the officer
has probabl e cause to believe the person [has], either
in or outside the presence of the officer, [(A]
commtted a crime involving donestic violence". And
then [subparagraph] (B) is the change in the |aw
"conmitted the crine of violating a protective order

or injunction.” Again, it's another one of those
conformng changes that [1s] "stratifying it,"
essentially, for practitioners; so when a practitioner
- a police officer in this instance - shows up on a

door st ep, under suspicion that a protective injunction
has been viol ated, he understands that he has the sane
obligations or discretion that he has wunder a
violation of a protective order.

t he

MR. D AMATO explained that Section 4 sets out the conditions
which a nmandatory arrest nust occur, and this is when a

under
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peace officer has probable cause to believe that a person,
either in or outside the presence of the officer, within the
previous 12 hours, "conmitted one of those crines.” Thus, he
added, it is a mandatory arrest if the crinme has been commtted
wi thin the previous 12 hours.

Nunber 0792

MR. D AMATO said that Section 5 is really the new section of the
bill; "this gets us to ... the guts of the stalking bil
itself." He reiterated his earlier coments regarding the

el ements of stalking, the potential constitutional difficulties
relating to enjoining soneone from certain acts, and the belief
that those difficulties have been overcone via |anguage in
Version J. He el aborated:

What we' ve done here, in [subsection (b)(1) of Section
5], which is line 10 on page 4, is we've allowed - as
the donestic violence statute does - for energency
protective orders. W' ve got anmendnents that make it
nore conformng to the donestic violence statute,
which I'Il refer to later. But what that energency
protective order does is add [subparagraph] (C, which
says that, "the petition does not order the respondent
to stay away from the respondent's own home, school
busi ness, or place of enploynent".

This is the crux of how ... Jerry Luckhaupt, in "Leg
Legal ," feels that he got over the constitutional
pr obl em By not ordering them away from their hone,

school, business, or place of enploynent before

they have a chance to be heard - they have a right,
under the constitution, to confront their accusers -
this gets them over that. But the police can give a

victim of stalking an opportunity to be heard, by a
police officer, and to get sonme sort of reassurance
that the process has begun in ternms of giving themthe
protection that they need fromthese all eged stalkers.

VR. D AMATO referring to the tenporary protective order
established in subsection (b)(2), explained that [subparagraph]
(D) stipulates that such an order can be granted if the court
finds that "the petition does not order the alleged stalker to
stay away fromthe alleged stal ker's own hone, school, business,
or place of enploynent unless the alleged stalker has been
provi ded an opportunity to be heard on the petition". He added
that this means that a person is only allowed an energency
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protective order; a person is not allowed a tenporary or a
|l onger order unless the respondent is found and has the
opportunity to at |east be heard on the petition. He pointed
out that although this does not preclude soneone from getting a
second energency protective order, it does not set up the
mechani sm whereby a tenporary protective order automatically
goes into place.

Nunber 0962

MR. D AVATO referring to page 4, line 28, explained that
[ paragraph] (3) sets out an extended protective order. He noted
that these, in the donestic violence situation, are called

protective orders, that they run for a period of six nonths, and
that [subparagraph (C)] stipulates that "the respondent has been
provided at |east 10 days' notice of the hearing and of the
all eged stalker's right to appear and be heard, either in person
or by an attorney." He added:

Another thing that this does - that this sets out - is
that they don't have to necessarily reply: If you are
accused of sonething and you' ve been served but you
decide not to show wup, you're not necessarily
i mredi ately under the gun to get down there and reply
to it. If you agree with it, and do nothing, the
protective order can go into place; you ve been
served, you' ve been given the notice of your right to
be heard, but you do not have to go in.

MR. D AMATO poi nted out, however, that those people who believe
that they've been unjustly accused have the right to go in and
give their side of the case in order to have the protective
order set aside. He remarked that the renainder of the bill is
relatively straightforward. Section 6 defines terns, and speaks
to the violation of a protection order or protective injunction,
which is the only addition [to that section]. Section 7
acknow edges indirect changes to the court rules.

MR. D AVMATO then referred to Anendnents 1-5, which were provided
by the sponsor and which, he noted, are sinply either conformng
anendnents or act to fill lacunas that [Version J] my have
m ssed. He explained that Anmendnment 1 sinply conforms wth
| anguage pertaining to donestic violence orders, so as not to
confuse practitioners and to show uniformty in the |anguage and
pr event j udi ci al confusion regarding legislative intent.
Amendnent 1 reads [original punctuation provided]:

HOUSE JUD COW TTEE - 8- March 6, 2002



Page 4, line 17:
Renove:
(2) a tenporary

| nsert:
(2) an ex-parte

Number 1122

MR. D AMATO expl ai ned that Anmendnent 2 nakes it [explicit] that
a respondent has a right to a hearing. Amendnment 2 reads
[original punctuation provided]:

Page 5, line 5:
Add:

(D) Wien a petition is filed under this
paragraph, the court shall schedule a hearing and
provide at least 10 days' notice to the respondent of
the hearing and of the respondent's right to appear
and be heard, either in person or by any attorney.

MR. D AMATO expl ained that Anendment 3 [al so conforns | anguage
to] the domestic violence statute and is intended to speak to
the condition of the emergency protective order. This |anguage
will allow the alleged victim of stalking to call the police
directly and have them nmake application for an energency
protective order; it doesn't require the alleged victimto seek
out a court when he/she feels threatened. He noted that
Amendnent 3 also stipulates that an energency protective order
can be granted if it is necessary to protect the petitioner from
i mredi ate danger of further stalking. Amendnent 3 reads
[original punctuation provided]:

Page 4, line 9
Del et e:
(b) [AFTER RECEI VING A PETITION UNDER (a) OF
TH S SECTION, a ] court may grant

Add:
(b) A court may grant

Page 4, line 10
Add:
(1) an energency protective order if [THE
COURT FINDS], upon a sworn oral or witten
application by a peace officer with the
consent of the alleged victim that

HOUSE JUD COW TTEE - 9- March 6, 2002



Page 4, line 14:

Add:
(B) the protective order is necessary to
protect the petitioner from i medi ate danger
of further stalking
Nunber 1224

MR. D AMATO expl ained that Anendnment 4 sinply renoves | anguage
that was found to be redundant, should Amendnent 3 be adopted.
Amendnent 4 reads [original punctuation provided]:

Page 5, line 10:

Renove:
(d) a parent or guardian may file a petetion
[sic] fro [sic] a protective order under this
section on behalf of a mnor. [A PEACE OFFI CER
MAY MAKE A WRITTEN OR ORAL APPLI CATION FOR AN
EMERGENCY PROTECTI VE ORDER UNDER THI S SECTI ON ON
BEHALF OF, AND WTH THE CONSENT OF, THE STALKI NG
VICTIM .

MR. D AVATO explained that Anmendnent 5 sinply confornms the
| anguage to that of the donestic violence statute. Anmendnent 5
reads [original punctuation provided]:

Page 4, line 28
Renove:
(3) [an extended] protective order

| nsert:
(3) a protective order

CHAI R ROKEBERG referring to page 5, subsection (g), of Version
J, asked: "What is the violation of ... either the protective
order or the injunction?"

MR. D AMATO explained that if [Version J and Arendnents 1-5] are
adopted, violation of a donmestic violence protective order, a
stal king protective order, or a child protective injunction may
result in a class A m sdeneanor and may be punishable by up to
one year of incarceration and up to a $5, 000 fine.

REPRESENTATI VE COGHI LL indicated that his understanding, then,
is that a police officer would either be acting on the court's
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behalf or would have to get a court order on the parent's
behal f. He said he is trying to figure out what the line of
authority woul d be.

MR. D AVMATO said that according to his understandi ng, upon being
summoned to wherever the victimis |located, a police officer can
make an application as an agent of the court, through the

authority of the court. In this way, the police officer has the
authority to wite out an energency protective order while on
| ocati on. He noted that this is what is done currently wth
regard to donestic violence protective orders. He expl ai ned
that the delegation of that authority to a police officer occurs
in situations where an officer of the court - a judge or a
magi strate - can't be found, but the peace officer feels the

need to exercise that sort of discretion.

REPRESENTATI VE COCGHI LL said he would research whether there have
been any challenges to that authority.

CHAIR ROKEBERG indicated that other people have expressed
concerns regarding that discretionary authority.

Nunber 1477

MARY A, WELLS testified via teleconference and relayed her
experience as the victimof a stalker:

This whole situation started in August when | started
to receive phone calls, both at hone and at work. The

stalker -- | did not know who it was, it took probably
a couple of nonths to finally figure it out, by that
point the stal ker had befriended ny children. | bhad
called the police on nmany occasions to get assistance,
and at one point in Novenber ... - | believe it was
around Novenber 6 ... - that weekend his activity
increased in terns of calling. He was calling al nost
regularly every hour - every couple [of] hours - both
at work and at hone. He was very aggressive in
comunicating with ny kids in terms of ... letting us

know t hat he was on his way to ny hone.

And eventually | went to see the judge, Judge Mirphy,
and he indicated [that] | could not get a protective
order ... because | did not qualify because ... the
relation was nonexistent as defined in the | aws.

Eventually he was arrested for illegal use of
t el ephone, as well as stalking, and he was ... given a
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sentence [of] four years and was to be released on

good  behavi or [after] four nont hs, which  was
yest er day. | believe this law is critical; |[|'ve
tal ked to other wonen who have been stalked; they're
afraid to cone forward because there's still no system
of care for them if you wll. | made a comm tnent
with Judge Mirphy during our hearing that | would
change the (indisc.) till this thing's settled down.

M5. WELLS said that she has talked to several entities and they
all agree that this law has to change so that it applies to
everybody and not just to victins of donestic violence. She
i ndicated that she has had help on this issue from
Representative Crawford, David D Amato, Bruce Roberts, and the
Anchor age chi ef of police.

CHAIR ROKEBERG in response to a question by Representative
Meyer, clarified that the m sdeneanor charge referred to in HB
317 would be for violating a protective order, whereas in M.
Wel |l s's case, the person was charged with the crinme of stalking.

Number 1722

LAUREE HUGONI N, Executive Director, Al aska Network on Donestic
Vi ol ence & Sexual Assault (ANDVSA), said the ANDVSA supports HB
317 and thinks it's critical for victins of stalking to have the
ability to garner the protection afforded by protective orders.
She el abor at ed:

W have situations in the state currently where there
are enployees ... in the sane work environnent that
are being stalked. W have [a] situation where a
student was being stalked by teacher. We've had
situations where a neighbor has been stalked by
anot her nei ghbor. So there is, in the state, a need
for this kind of statute, to help give them one nore
| evel of protection, and provide one nobre sanction
agai nst the stalker if they continue in that behavior.

| think that there may be sone di scussion over exactly
how to craft or frane the |language, and what's
inmportant to us is that the three kinds of protection
be nmade avail abl e. So, we'd certainly be willing to
work with people on comng up with language that's
acceptable, but we think it's inportant that they do
have that 72-hour w ndow of protection that they can
get, then the 20-day, and then the longer - for six
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nonths. And | understand that there is concern with -
in a 72-hour order - Kkeeping sonebody away from their
own hone; | think probably if that was the case you'd
be | ooking at a DV protective order.

| do have sone concern that we exclude schools,
busi ness, or place of enploynent, because that could
be the sane school that the victim is attending, or
pl ace of enploynent, or business. And so for that 72
hours, if you can't exclude the stalker from those
pl aces, the wvictim probably isn't going to fee

confortable in going to those places, so they'll mss
sonme school tine, they'Il mss some work tine, and so
that's just sort of a consideration to weigh. | think

it's probably fair to exclude the honme from those 72-
hour orders, but | don't know about the other places.

M5. HUGONI N expressed the hope that the conmttee would nove HB
317 from conmittee expeditiously. 1In response to questions, she
explained that the revised donestic violence statute, which was
sponsored by Senator Sean Parnell and which allows for the three
types of protective orders, has been in place since 1996; prior
to that tine there were energency orders and "regular orders,"
and those were in place perhaps as far back as the m d-80s. She
also explained that prior to 1996, mandatory arrest was the
policy for the Anchorage Police Departnent, the Alaska State
Troopers, and other l|ocal |aw enforcenent agencies, but it was
not in statute until the revised DV statute was enact ed.

Nunmber 1919

ANNE CARPENETI, Assistant Attorney Ceneral, Legal Services
Section-Juneau, Crimnal Division, Department of Law (DOL), said
that the DOL supports HB 317 and reiterated that there is a need
for this sort of protection for victins. She noted that there
are children who sonetines are stalked by strangers or
acquai ntances who don't qualify as "donestic violence cases."
She said that the DO."s min concern was that the orders
provided for in HB 317 have the sanme term nology and |ength as
the DV orders so as to prevent confusion, and noted that sone of
t he anendnments di scussed have just such a conformng effect. 1In
this way, everybody knows what an energency protective order is,
what an ex parte order is, and what a regular protective order
is, for purposes of stal king situations.
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REPRESENTATI VE COGHI LL, referring to an extended order and the
preponderance of evidence, asked whether other charges would be
ensui ng, should sonmeone "get to that |evel."

M5. CARPENETI said that it depends on the situation. She noted
that [HB 317] allows the court to issue a protective order if
there is a preponderance of the evidence to show that stalking
has occurred; thus, if the state has sufficient evidence to
prove the crime of stalking, then she assunes that the person
would also be charged wth that crine, although that charge
woul d then have to be proven beyond a reasonabl e doubt.

REPRESENTATI VE COCGHI LL asked how that conpares with the other
two | evels of protective order

M5. CARPENETI explained that for the first two levels - an
energency [protective order] and an ex parte [protective order],
both of which being much nore Iimted in time - the court would
have to find that there is probable cause that stalking has
occurred and that the person is in danger of [continued]
stalking. By the tine the six-nonth order is issued, she noted,
the court has to find "by a preponderance of the evidence.” |In
response to a question, she explained that the highest |evel of
proof that the state has to neet when it's charging sonmeone with
a crine is proof beyond a reasonabl e doubt.

REPRESENTATI VE COGHI LL asked what a court case mght |ook Iike,
or what the plea mght be, for a person subject to a 20-day
protective order if hel/she feels that the system has been
m sused.

Nunber 2056
M5. CARPENETI pointed out that these aren't crines, these are

not crimnal charges; when a victimgoes to a court and asks for
a protective order, the respondent is not being charged with a

crine. So in terns of a plea, she remarked, that is really
i napposite in this context; it would only be if the state filed
crimnal charges for stalking that the defendant would have to
enter a plea. She noted, however, that once a court, via a

protective order, has ordered an individual to cease stalking a
person, if that individual violates that order, then he/she can
be charged with violating the protective order and the state
would then have to prove the violation beyond a reasonable
doubt .
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REPRESENTATI VE COGHI LL nentioned his concern that the protective
orders proposed by HB 317 could perhaps be m sused. | f sonmeone
is subject to an extended protective order and disagrees wth
"the facts,"” how could he/she defend against it, he asked.

M5. CARPENETI pointed out that before an extended protective
order can be issued, a hearing nust first take place; thus the
respondent has an opportunity to make argunents in opposition to
the order, as well as an additional opportunity to request
nodi fication of the order.

REPRESENTATI VE COGHI LL asked whether 10 days seens like a
reasonabl e anmount of time with regard to the notice of hearing
and notice of right to respond.

M5. CARPENETI posited that it is a reasonable anmount of tine,
remarking that it is the same anmount of time in which to respond
to a petition for a six-nonth protective order in the DV
context, and to her know edge that has proven adequate.

REPRESENTATI VE JAMES asked what would happen if, after the six
nont hs el apses on an extended protective order, the individual
begi ns stal king his/her victimagain.

M5. CARPENETI said she assunes that the victim can reapply for
an order.

REPRESENTATI VE JAMES expressed concern that the subject of a
protective order doesn't have to show up at the hearing; he/she
could just disappear, not to be heard from again until the order
expires, and then start stalking again. She opined that the
respondent should be required to show up at the hearing.

Nunber 2277

REPRESENTATI VE MEYER asked how hard it is to get a protective
order, at what point behavior is considered harassnent versus
intimdating or threatening, and whether that is up to the judge
t o deci de.

M5. CARPENETI said that in a DV context, a judge has to nmake the

findings that the statute requires: that there is probable
cause that this person has commtted donestic violence on the
victim So, depending on what type of protective order is

sought, the judge has to make various findings based on
evidentiary standards that are set forth in the statute. For an
energency [protective] order, for exanple, it generally requires
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that a police officer call a court system enployee - a judge or
a magi strate - and, under oath, describe the situation, and then
if the court makes a finding that there is probable cause that
the person has been a victim of stalking and that he/she is in
danger of further stalking, then that 72-hour energency order
can be issued.

REPRESENTATI VE MEYER commented that this seens |ike [the
determ nati on] would be pretty subjective, al t hough he
acknow edged that judges have to work with subjective evidence
all the tine.

M5. CARPENETI pointed out that that is their job: j udges
evaluate the evidence and make a determ nation, regardless of
how di fficult doing so is.

REPRESENTATI VE COGHI LL expressed concern about extending the
authority of the police to issue protective orders. Excessi ve
police power should be guarded agai nst, he opined.

M5. CARPENETI explained that the police officer has to call a
judge or magistrate and testify under oath, either orally or in
witing; the police officer does not just issue a protective
order, not even an energency order. The protective order has to
cone froma judicial officer

REPRESENTATI VE JAMES indicated that she still has concerns
regarding the hearing process; she would prefer that attendance
by the subject be mnmandatory. Then, if the person nmakes a
statenent admitting to the stal king, he/she should be charged
rather than just being subject to the protective order. She
said it seens to her that there is a | oophole and soneone could
get seriously injured because of it.

MS. CARPENETI offered that when a victim requests a protective
order, he/she could also investigate the possibility of pressing
crimnal charges, which would nmandate that the perpetrator show
up in court.

REPRESENTATI VE  JAMES, notw t hstanding the possibility of
pressing crimnal charges, indicated that even just the idea of
being stalked is very frightening, and that she would |ike sone
assurance that nore is being done to protect victins of
stal ki ng, such as mandating a court appearance, which would al so
ensure that the protective order was issued to the correct
per son.
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[ Recording of 02-28, Side B, was defective; see Tape 02-28A. ]

TAPE 02-28A, SIDE A
Number 0001

REPRESENTATI VE JAMES conti nued: "It just seens to nme like if
you' ve got far enough along to ask for a protective order, you
ought to have enough evidence to bring that person in to
respond.”

M5. CARPENETI replied, however, that there is a different

standard of proof [involved]. She also noted that because the
respondent is served wth the protective order by a |aw
enf or cement of ficer, it elimnates the |ikelihood of a

protective order being issued to the wong person, since the
respondent can nake that known right away.

REPRESENTATI VE JAMES said she would feel nore confortable if,
"at that stage of the game,"” the respondent received nore than
just a protective order, if he/she received a nore thorough
revi ew.

M5. CARPENETI assured Representative Janes that in nobst cases,
the civil proceeding [pertaining to the protective order] and
the crimnal proceeding would go hand i n hand.

REPRESENTATI VE COGHI LL indicated that he would support HB 317.
He asked what would happen if the order can't be delivered to
the respondent because he/she can't be accurately identified.
At what point does the "legal force engage to try to find out
the identity" of a stal ker?

M5. CARPENETI acknowl edged that that is a difficult question.
She said she assunes that if a person is afraid of an individua
to the point of contacting the police, then, in npbst cases,
he/she wll be able to direct the police to the correct
i ndividual, or at |east give enough information to the police so
that they can find out who this person is.

REPRESENTATI VE COGHILL renmarked that because the protective
order or injunction has to be delivered to a specific person, it
could be problematic if the identity of the stal ker is unknown.

CHAI R ROKEBERG asked whet her donestic violence protective orders

would be applicable in situations where there used to be a
rel ationship between the stal ker and the victim
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M5. CARPENET!I indicated that the protective orders pertaining to
donestic violence situations would apply because AS 18.66.990 is
applicable in situations where adults or mnors have lived or
are living together, or have dated or are dating each other.
She noted that the protective orders proposed by HB 317 would
apply when the victim does not know the stalker or is nerely an
acquai ntance such as a coworker, nei ghbor, or school nate.

CHAI R ROKEBERG asked whether a protective order could be issued
to sonebody whose nanme is not known; for exanple, could a "John
Doe or a Jane Doe protective order” be issued?

MS. CARPENETI said she would research that issue.

BRUCE R ROBERTS, Deputy Minicipal Attorney, Crimnal D vision

Department of Law, Miunicipality of Anchorage, noted that while
working in the sexual assault/donestic violence unit he was
solely responsible for all "charging and investigations of
stalking cases,” and that he helped the Anchorage Police
Department formulate its protocol regarding how to investigate
stal ki ng cases. He nmentioned that he has presented a nunber of
stal king cases to the grand jury and has investigated a nunber
of both m sdeneanor and felony stalking cases. He concurred
with M. Carpeneti that when there is a relationship between
victimand stalker, it fits into the DV context.

MR. ROBERTS noted that "threatening behavior on a continuous
basis" qualifies as stalking, and that stalking is not an easy
case to prove. He el aborated:

Stalking is not an easy case to prove when the
prosecution has the burden of going forward or
presenting the matter beyond a reasonabl e doubt. And
[HB 317] nmakes it a little easier to get started on
that and to afford a layer of protection before the
stal ki ng behavior gets out of line - out of hand - and
does considerable harm in terns of enotional harm to
the victimof that stalking. They' ve frequently asked
me - and |I'm sure that you' ve heard this before -
"What does he have to do? Does he have to kill nme?"
He has to commit a crinme, and before we had the
stalking law, he had to ... actually be caught
commtting a crine.

The stalking law says that if a person engages in

repeated - and repeated is defined as nore than one -
conduct which is nonconsensual, and places the
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person in fear of physical injury or death or fear of
physical injury or death to a famly nenber, ... they
can be charged with stalking. | don't think we ever
unless it was an immnently dangerous situation,
charged anyone with commtting nerely two acts - or
nore than one act and less than three - ... that would
pl ace that person in fear. You need to corroborate
that evidence, you need to develop the evidence;, we
have run wres. Notes can be left, e-mails can be
sent; you have to trace the calls, you mght have to
set up a phone [tap]. There are a lot of things that
go into a stal king investigation.

MR. ROBERTS sai d:

To answer one person's concern, there is nore that's

bei ng done. In Ms. Wlls's case, she reported a
single incident to the police and the police advised
her that they couldn't do anything. Vell, they
probably could have - if they understood the facts
correctly - opened up a stalking investigation. A
stalking investigation should be referred to an
investigator, it should be treated as [a] potential
felony, [and] it may be handled by the patrol officer
who takes an interest in it, recogni zing the
seriousness that it presents. But ... patrol officers
have stacked calls, they ... work in shifts, and they

may not be able to give the attention to these nmatters
that they shoul d. They may pass it on to the next
shift and, depending on the demands of the next shift,
the thing will be followed up or it won't be foll owed

up.

A stalking case should be referred to either the
district attorney's office or the city prosecutor's

office A SO t hat we can coordi nate t he
i nvestigation. And that's what happened in M.
Wells's case as well; she contacted one of our

assistant municipal prosecutors, who said that she
should go down to try to get the restraining order
W advised her that she probably wouldn't qualify
because she wasn't related to this man - she ... never
lived with him- and, ... even though he was famli ar
she was not going to qualify for a restraining order
W felt it inappropriate that she would not be able to
avail herself of any protection until sonething nore
serious happened, or [that] she had to wait until
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repeated acts of nonconsensual conduct occurred,
pl acing her and her famly in fear of injury or death.
And it eventually got up to that, but it took sone
time for wus to develop our stalking case and our
illegal use of tel ephone [case].

[ End of Tape 02-28A; no testinony is m ssing.]

TAPE 02-29, SIDE A
Number 0001

MR ROBERTS conti nued:

But had she been able to go to the court as a non-
famly nmenber and say, "This is what's going on," and
allow the court to establish by probable cause - not
by a preponderance and not even by "beyond a
reasonabl e doubt” - that this woman was the victim of
stal king, they could have issued a judicial order,
which then kicks in the protections that the state
statute - violating a restraining order - affords. It
also is an enforcenent tool in that if you commt acts
of stalking in violation of a restraining order, you
have comritted a felony and not a m sdeneanor; so
that's an added | awenforcenent tool. The ability [to
get an order] for someone who is not ... a household
menber or fornerly related or [who has not] had a
relationship wth the [stalker] gives them an
additional |layer of protection before, or while, an
investigation into the underlying conduct is going on
with either the DA's [district attorney's] office or
the city prosecutor.

| do know, also, that a six-nonth order my be
extended, and | think it's either 45 or up to 90 days,
if the petitioner applies for an extension of the six-
nonth order. And notice or service of process to the
respondent, from APD s [Anchorage Police Departnent's]

practice ..., entails reading the notice and every
provision that is applicable, as well as handing or
giving a copy to the respondent. So ... there's no

guestion in their mnd, after they've been served -
found by a warrant service or any APD officer and then

given the notice - ... what they're prohibited from
doing, as well as the next tine that they are supposed
to appear. | don't think, however, it's reasonable to

expect that they be required [to go to court], or that
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| aw enforcenent be required to haul them into court;
it's a right to due process that they can either
exerci se or waive.

Number 0200

REPRESENTATI VE JAMES, referring to the release of the stalker in
the Wells case, asked what could be done to give M. Wlls
assurance that the stalker will not sinply begin terrorizing her
and her famly again after serving four years.

MR. ROBERTS clarified that the defendant in the WlIls case was
charged with two m sdeneanor offenses under the nunicipal code.
The first offense was stalking, which is the equivalent of a
class A m sdeneanor: $5,000 or a year in jail. The illegal use
of tel ephone, which carries a six-nonth maxi numtermor a $1, 000
fine, was the other offense. For both of those counts, he was
given 360 days inposed with 180 days suspended; wth "good
time," he was released in four nonths. He has been placed on
informal probation for five years with the order not to commt
any new "jailable" offenses and not to have any contact,
directly or indirectly, with the victim or her famly nenbers.
So the defendant did not go to jail for four years; rather, he
has served just four nonths of actual tine.

MR. ROBERTS noted that if this had been a felony case and the
person had an extensive record, he could have potentially gotten
up to five years under felony stalking, which is a class C
f el ony. Currently, M. Wlls only has a piece of paper
protecting her, and that's an order of judgnent that requires
that this defendant not have any contact with her for five years
or face an additional year in jail. "That's the best we could
do on a 'm sdenmeanor venue,'" he added.

CHAI R ROKEBERG noted that M. Roberts used the term "restraining
order” instead of "protective order" as is used in HB 317. He
asked whether the terns nean different things

MR. ROBERTS indicated that there is no difference and he sinply
m sspoke and should have said "protective order" instead. He
el abor at ed:

It's an injunction of some sort, ... a restraining
order restrains sonebody from sone conduct ...; the
protective order does the sanme thing, has the sane
force and effect; the judgnent has the sanme force and
effect when it says that the defendant in that case
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may not contact, directly or indirectly, M. Wlls or
her famly.

Nunmber 0483

MR. ROBERTS next referred to Section 5(a)(2), page 4, line 6,
and noted that it says, "refrain from contacting, intimdating,
threatening, or otherwise interfering with the petitioner or a
famly nenber of the petitioner specifically naned by the

court." He explained that [his office] frequently, such as in
its [protective] orders, indicates that a person nay not contact
soneone "directly or indirectly."” This is to prevent soneone
from contacting a famly nenber, a friend, or ot her
acquai ntance, knowing full well that that act is way to let the
victim know that "they can still get to them" He surm sed that
the term "or otherwise interfering with the petitioner” m ght

have the sane effect, but suggested that the comm ttee consider
adding the term"directly or indirectly" after "contact".

REPRESENTATI VE MEYER asked whether e-nmil would be considered a
form of contact.

MR. ROBERTS said yes, and noted that Ilast vyear, one of
Anchorage's ordinances had been changed to include "electronic
comuni cations.” Certainly an electronic conmunicati on would be
a form of direct or indirect contact. He added, however, that
the origin of such a comrunication would have to identified and
traced back to the defendant.

REPRESENTATI VE MEYER asked whether the defendant in Ms. Wlls's
case was charged under | ocal ordi nances or under state statutes.

MR. ROBERTS clarified that |ocal ordinances were used. "After
the state created the stalking statutes - both m sdeneanor and
felony - the nmunicipality got on board and created one
t hensel ves; however, ours is only a msdeneanor offense,” he
expl ai ned. He noted that the nunicipality's "illegal use of
t el ephone” ordi nance provides nore specific |anguage than the
state statute with regard to what conduct is prohibited, and
"has a little nore teeth to it" in terns of the penalty.

CHAI R ROKEBERG i ndicated that HB 317 would be held over for the
pur pose of developing a <commttee substitute (CS) t hat
i ncor porates the anendnents di scussed.

ADJ CQURNMVENT
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Number 0854

There being no further business before the commttee, the House
Judiciary Standing Conm ttee neeting was adjourned at 2:22 p.m
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