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POSI TI ON  STATEMENT: Testified as appointee to the Violent
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JEFFREY M FELDVAN, Appoi ntee
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500 L Street, Suite 400
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POSI TI ON STATEMENT: Provi ded comments during discussion of HB
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ACTI ON NARRATI VE

TAPE 02-27, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:13 p.m Represent ati ves
Rokeberg, Coghill, Meyer, and Berkowitz were present at the call
to order. Representatives Janes and Kookesh arrived as the
nmeeting was in progress.

CONFI RVATI ON HEARI NGS5

Board of Governors of the Al aska Bar

Number 0103
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CHAI R ROKEBERG announced that the committee would consider
WIlliam A Granger as appointee to the Board of Governors of the
Al aska Bar.

Nunber 0117

WLLIAM A CGRANGER, Appointee to the Board of Governors of the
Al aska  Bar ("the Board of Governors"), testified via
t el econf erence. He nmentioned that he is a lifelong Al askan,
rai sed and educated in Al aska; has been a banker all of his
adult life, enployed nost recently by "National Bank of
Al aska/ Wl ls Fargo"; is currently in private practice naking

smal | consuner and |arger commercial |oans; has been active for
many years in the "Anchorage bar community” in comercial-type
transactions and bankruptcy transactions; and has friends and
acquai nt ances who, over the years, have served on the Board of
Governors of the Al aska Bar.

MR. GRANGER noted that from these people he has received gl ow ng
recommendations regarding the Board of Governors' educational
process, and its inportance in maintaining the integrity and
quality of the bar at large. He recounted that he's always been
interested in seeing that "that" be kept to the highest standard
possi bl e. He noted that he has been active on the Board of
Governors for the last six nonths since his initial appointnent
in June 2001; has attended two or three regular neetings; and

has been involved in some of the Board of Governors'
di sci plinary matters, conti nui ng educati on matters, and
"planning neetings" for the Bar Association. He said he has

made an effort to becone famliar with what the Board of
Governors does and how it operates, adding that his enthusiasm
for his appointnent has not waned at all.

CHAI R ROKEBERG t hanked M. Ganger for volunteering to serve on
the Board of Governors. After some discussion regarding the
forms provided to the commttee, Chair Rokeberg rem nded nenbers
that signing the reports regarding appointnents to boards and
comm ssions in no way reflects individual nenbers' approval or
di sapproval of the appointees, and that the nom nations are
nerely forwarded to the full Ilegislature for confirmation or
rejection.

Violent Crinmes Conpensation Board

Nunmber 0388
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CHAI R ROKEBERG announced that the commttee would consider
Leslie D. Bogda Weeler as appointee to the Violent Crines
Conpensati on Board.

Number 0417

LESLIE D. BOGDA WHEELER, Appointee to the Violent Crines
Conmpensation Board (VCCB), testified via tel econference. She
confirmed that she has served on the VCCB for a partial term and
a full term and is now up for reappointnment for a second full
term She relayed that in the past she had worked with the
Council on Donestic Violence and Sexual Assault (CDVSA) and sone
of the progranms that it funds, and that she has devoted nuch of
her professional |ife, for the last 20 years, to victins'
services and victins' issues.

M5. BOGDA WHEELER said that serving on the VCCB has been a very
rewardi ng experience for her because the VCCB addresses the
needs and issues of victins in many different circunstances. In
addition to [issues of] sexual assault, donestic violence, and
sexual abuse of children, the VCCB also addresses the entire
spectrum of victins' conpensation. She noted that she has been
fortunate, as a nenber of the VCCB, to attend a national

conference on victins' issues, and this has broadened her
know edge consi derably. "Wth the unfortunate advent of
terrorismin our country, | was glad to know that we had al ready
addressed sonme of the issues involved there, so that we would be
prepared, in Alaska, to provide those services; our policies

reflect those concerns and that preparation,” she added.

M5. BOGDA WHEELER said that the VCCB does quite a bit of work
and neets four tinmes a year, and that its staff has done an
incredible job of making sure that wvictinms throughout Al aska
receive the benefit of conpensation for out-of-pocket expenses.
She opined that the VCCB is doing a very inportant job for the
peopl e of Alaska, and stated that she is proud to serve on the
VCCB and woul d enj oy continuing that service.

CHAI R ROKEBERG asked for an exanple of the highest and | owest
anmounts of conpensation that the VCCB has awarded, and for what
ci rcunst ances t hose were nade.

M5. BOGDA WHEELER said that probably the | owest financial figure
- for exanple, a few hundred dollars - would be for sonebody who
had sone expenses related to going to a hospital, or who had
out - of - pocket expenses for a few sessions of crisis counseling.
The highest awards would be for cases where sonebody has been
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tragically injured and their nedical bills go far beyond
anyt hing that the VCCB has the resources to conpensate for. The
current high amount for an individual is $25,000, and for
mul tiple-victimsituations, the VCCB can award up to $40,000 for
expenses that may in fact be into the hundreds of thousands of
dol | ars. For a child who has lost his/her parent due to a
violent crine, the VCCB would be able to pay $25,000, total, to
that child, which, when considering what it costs to raise a
child, is pretty nmuch just a drop in the bucket, she added.
"Those are opposite ends of the continuum if you will, in terns
of what we are able to award,"” she stated.

CHAI R ROKEBERG asked whether, in naking awards, the VCCB | ooks
at other factors such as insurance, the victims net worth, and
other famly assets.

M5. BOGDA WHEELER said yes; the VCCB is the "payer of |ast
resort,” so all other ability-to-pay avenues are exhausted
before the VCCB pays anything on any given aspect of a claim

CHAI R ROKEBERG thanked Ms. Bogda Weeler for serving on the
VCCB.

Conmmi ssi on on Judi ci al Conduct

Nunmber 0800

CHAI R ROKEBERG announced that the conmmttee would consider
Jeffrey M Feldman as appointee to the Comm ssion on Judicial
Conduct .

Nunmber 0837

JEFFREY M FELDVAN, Appointee to the Commission on Judicial
Conduct (CJC), testified via teleconference. After noting that
he is up for reappointnment to the CJC for a third term he
explained that the CIC is responsible for enforcing the code of
judicial ethics and making recommendations to the [Al aska]
Suprene Court regarding disciplining judges who have violated
that code. He said he has resided in Alaska since 1975 and is a
| awyer in private practice - predomnately a trial and appeal
practice with a m xture of civil cases.

MR. FELDVMAN said the CIC fulfills an essential role in the
judicial system by ensuring the integrity of the process. He
explained that the staff of the CIC receives and reviews a | arge
nunber of grievances and conplaints each year, after which the

HOUSE JUD COW TTEE - 6- March 4, 2002



CJC also reviews them and then holds hearings where appropriate
in order to make findings and recomendati ons. He offered that
during the time that he has served, the CJC has been carrying
out its work in a nore tinely fashion, the caseload is nuch nore
current, and the response to concerns and conplaints has
i nproved.

MR. FELDVAN not ed, however, that there is always tension between
rules that keep certain matters at certain stages of the
investigation confidential and the desirability of having an
open process that is available to the public. He el aborated:

W operate under rules that are established both
internally and by statute, and we've attenpted to

strike that balance - | think reasonably well. And
Al aska currently has one of the npbst open systens of
judicial discipline in the country, which | happen to

personally think is highly desirable, and if it were
up to ne personally, I'd probably be happy to nake it
even nore open.

CHAI R ROKEBERG asked for an exanple of a typical conplaint that
the CJC receives.

MR. FELDVAN expl ained that the typical conplaint is usually one
that does not fall within the jurisdiction of the CIC, a typica

conplaint often cones [from a prisoner in jail, or sonetimnes
froma dissatisfied litigant - frequently in a donestic matter -
who has a disagreenent with a decision that's been made by the
j udge. Unhappy litigants account for a lot of the conplaints

that the CIC receives but |lacks the authority to review O the
conplaints that the CJC receives that are wthin its
jurisdiction, a significant nunber fall into the category of
judicial deneanor, which is how judges behave and treat people.

Nunmber 1048

MR. FELDVAN noted that the cases that have pronpted actual
"positions and discipline®” have been instances of judges
crossing the line and engaging in actions that are beyond the
scope of their authority, using judicial power in a way that is
found to be inproper, and generally conducted thenselves in a
way that i1s inconsistent with the cannons of judicial ethics.
For exanple, a judge who was found to have bypassed the norma
procedures for appointing soneone into a coroner position, and a
judge who was found to have used the "intent power" in an
i mproper fashion. Deneanor and use of power, he noted, are the
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two main categories that conplaints fall into, although there
are few conplaints of judicial msconduct that rise to a serious
| evel ; nost conplaints are sinply from unhappy litigants who
don't like what happened to themduring the judicial process.

CHAI R ROKEBERG asked whether the CIC is responsible for "grading
for retention.”

MR. FELDVAN expl ai ned that the Al aska Judicial Council (AJC) is
the body responsible for retention 1issues and screening
applicants for appointnment to the bench, not the CIC. The CIC s
mssion is solely limted to judicial discipline, he added.

CHAI R ROKEBERG asked whether there is any comunication between
the AJC and the CJC regarding retention.

MR. FELDMAN replied:

There is in the sense that there is a rule that
requires that if a judge is up for retention and is
currently the subject of a "conduct comm ssi on
proceeding,"” certain notification of that proceeding
has to be made to the [AJC] so that they can eval uate
it and determne whether it bears on the judge's
fitness for retention.

CHAI R ROKEBERG t hanked M. Fel dnman for his public service.

MR. FELDMAN remarked that he has always considered it an honor
to serve on the CIC

Nunber 1263

CHAI R ROKEBERG noted that there were no objections to forwarding
the reports regarding the appointnments of: Wlliam A G anger
to the Board of Governors of the Alaska Bar, Leslie D. Bogda
Wheeler to the Violent Crines Conpensation Board, and Jeffrey M
Fel dman to the Conmm ssion on Judicial Conduct. Therefore, the
confirmati ons were advanced.

HB 252 - STANDARD OF CARE FOR CI NA SERVI CES

Nunber 1296
CHAl R ROKEBERG announced that the |ast order of business would

be HOUSE BILL NO. 252, "An Act relating to the construction of
certain statutes relating to children; relating to the scope of
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duty and standard of care for persons who provide services to
certain children and famlies; and providing for an effective

date. ™ [Before the committee was CSHB 252(HES).] Chair
Rokeberg indicated that he would prefer that the testinony focus
on the legal issues of HB 252, in particular the civil liability

provi sion - Section 7.

REPRESENTATI VE COCHI LL, speaking as the sponsor, said that HB
252 includes recognition of parental rights and encourages
greater parental participation with regard to children-in-need-
of-aid (CINA) discussions. It establishes a pilot program
regarding intensive famly services, and, with regard to section
7, HB 252 addresses the issue of the duty and standard of care
bei ng exenpted from[AS] 47.10. He noted that this exenption is
what actually began the whole discussion that resulted in the
creation of HB 252. "The reason | brought this whole bill
forward was [that] | wanted a Ilittle higher degree of
accountability in the Departnent [of Health & Social Services
(DHSS)] under [AS] 47.10," he added.

REPRESENTATI VE COGHI LL noted that although the [DHSS] actually
has "pretty good levels of care,” he wanted to tie it to
statute. He noted, however, that placing all of the duties and
standards of care that the [DHSS] currently follows would create

"about a 50-page bill." In addition, although the [DHSS] is
under a lot of pressure to perform its duties with fewer
resources, Representative Coghill said he would still like to at
| east provide for departnental accountability and for sone form
of civil liability. He pointed out that the [DHSS] has been
given quasi police and judicial powers, and so should be held
accountable for its actions under AS 47.10, nmuch |ike the

requi renent of |aw enforcenent to read a person his/her "Mranda
rights.”

Nunber 1520

REPRESENTATI VE COGHI LL explained that the Departnment of |aw
suggested the current |anguage in Section 7 of HB 252, but he
would rather take that |anguage out and allow for some form
liability. He noted, however, that he did not want to inpede
the [DHSS] in asserting its authority under AS 47.10 in cases
where there is danger and harm but [the DHSS] should still be
hel d accountable for any msuse of that authority. The whol e
intention of HB 252, he said, is to show respect for parental

authority, to encourage famlies to participate in child-in-

need-of-aid [solutions], to provide for a "famly preservation
service," and to address the issue of civil liability pertaining
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to [DHSS] actions. He renmarked that he objects to the fact that
there is no "standard and duty of care"” in statute.

REPRESENTATIVE COGHI LL nentioned that he has a couple of
anendnents to suggest, one of them being nmerely a technical
anmendnent .

CHAI R ROKEBERG surnised, then, that the goal of HB 252 is to
establish in law the fact that the departnment has a duty to, or
a standard of <care for, the children in the departnent's
custody, and that Representative Coghill also wishes to retain
sonme type of immunity that excul pates those [departnent] people
fromany civil liability.

REPRESENTATIVE COGHILL clarified, rather, that although the
| anguage [regarding imunity fromcivil liability] was suggested
by the Departnment of Law, he would prefer to have that |anguage
taken out entirely [so that] if soneone felt that there was harm
done by the departnent, he/she could have some kind of civil
recoursej. "I don't want to have |anguage in statutes that
specifically exenpts this departnent,"” he added. He recalled
that when the [CINA] statutes were first enacted, there were
many new provisions and the departnment was concerned that it
woul d be subjected to |lawsuits before all aspects of the [Cl NA]
program could be instituted. This concern resulted in the
current statutory |anguage pertaining to immunity from civil
liability.

REPRESENTATI VE COGHI LL opined that it is time to renove this
| anguage now that the [CINA] program is up and running. He
relayed his concern that although people in the departnent
sonetimes do an excellent job, occasionally they overstep their
bounds. Under AS 47.10, famlies can be held to a very high
degree of accountability, so it is inportant for parents to have
sone recourse in cases where the departnent has abused its
powers, he opined. And al though there are currently a lot of
duties and standards in regulation, he said he would rather
there was sonething nore specific placed in statute than what is
currently there. He remarked that his intention at this point
is to at least make sure that the state is not exenpting itself
from a standard of care, which, he opined, is what the current
| anguage [in both the statute and HB 252] does.

REPRESENTATI VE BERKOW TZ asked whether there were any |awsuits
at this tinme, and what was the state's potential liability.

Number 1864
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SUSAN COX, Chief Assistant Attorney GCeneral, Cvil D vision
(Juneau), Departnment of Law (DOL), said that she represents the
state in personal injury litigation specifically, although she
herself does "not do children's' cases.” In response to
Representative Berkowitz, she said that the state does have
cases pending, sone related to events that occurred before the
"Smart Start |egislation” was enacted four years ago, and sone
related to events that occurred afterwards. She went on to
explain that essentially, the standard for liability becones an
i ssue when the Division of Family and Youth Services (DFYS) has
failed to exercise reasonable care in protecting children from
harm whether they are children in foster care who are not
protected adequately from foster parents or others in the foster
honme, or children who are not taken into foster care and
protected fromtheir natural parents. Unfortunately, she noted,
the DOL has cases of both kinds, which the special litigation
attorneys are handling.

M5. COX, turning to Section 7 of HB 252, explained that the
| anguage [in question] was initially placed in statute four
years ago to preserve the status quo with respect to liability.
Thus, this |language that says, "nothing in this title creates a
duty or standard of care" did not create an immunity for the
depart nment. The intention was to keep individual provisions,
selectively or col l ectively, from creating, in and of
t hensel ves, new causes of action or new theories for liability.
Qovi ously, she noted, it certainly left open the argunent that
the [DHSS] or the [DFYS] has failed in, or been negligent in,

protecting children from harm So this [language] was an
attenpt to keep specific provisions of the CINA laws from
becom ng, thenselves, vehicles for new tort theories - new

causes of acti on.

Number 2001

M5. COX explained that one of the concerns at the tinme pertained
specifically to tinelines. The legislation in Title 47
regarding children in need of aid set very specific goals; in

fact, she said, Representative Dyson told her that he considers
them to be goals and guidelines and that he expects the [DFYS]
to exercise sonme flexibility in noving to termi nate parental
rights and in nmaking permanent decisions wth respect to
chil dren. So, both because of the resource questions regarding
having enough social workers to handle things in the nost
beneficial manner, and because the courts can't always do
everything in the tinmelines required, the DOL does not want to
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see failure to act within certain tineframes to becone, itself,
a basis for new tort theories. "Again, we always have the
potential for a negligence action claimng that the [DHSS or the
DFYS] or a specific social worker has failed to protect children
adequately," she said

M5. COX nentioned that at the tinme, Representative Dyson, one of
the architects of the Smart Start legislation, agreed to this
| anguage, and so it becane part of the overall package and was
figured into the fiscal note in 1998. She explained that this
| anguage is a term of art, and is certainly not intended to
inply to anyone that the DFYS does not need to have standards
regarding how it cares for or protects children. In fact, that
is certainly not the case, she assured the conmittee; in
reviewing Title 47, one finds that the process and the whole
system clarify that the [DFYS], the courts, the guardians ad
litem and the famlies all have responsibilities in ensuring
that the system works for the benefit of the children.

MS. COX pointed out that there is accountability in that process
in that parents who are aggrieved have the ability to be
represented by counsel, to get court-appointed counsel if they
cannot afford it, or to advocate on their own behal ves. In
addi ti on, guardians ad litem are appointed to represent
children's interests, and the [DFYS] has vol um nous policies and
procedures, as well as admnistrative conplaint processes for
parents or others involved in the system who aren't happy wth
how a situation has turned out. She added that there are nany
instances in statute that allow soneone who is not satisfied to
go to the court and ask the judge to review the situation.

Nunber 2102

M5. COX stated that if AS 47.10.960 - Section 7 of HB 252 - was
repealed in its entirety, it begs the question of what the
| egislature's intent is in doing that. Is it the legislature's

desire to open the door for new argunents about liability based
on the CINA laws? Is that the intent? O is it just that the
words that are in the statute are offensive or sonehow
m sleading to the public? Unfortunately, as a defense attorney,
she said, she can envision new suits, or new theories raised in
existing suits, that if this |anguage were repeal ed, then sone
provision in the CINA law, if not followed to a "T," would

become a new theory of liability, and the attorney general's
office would end up arguing whether it was the legislature's
intention to create new liabilities. Therefore, since it was

the DOL's understanding that the reference to a standard of care
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was the problem the DOL suggested sone alternative | anguage
that did not speak in terns of standard of care.

M5. COX explained that the new | anguage proposed in Section 7 of
HB 252 was just one of the suggestions the DOL made, and it was
what the House Health, Education, and Social Services Standing
Commttee chose to insert in its conmttee substitute (CS).
There are certainly other ways that it could be said, she noted,
but if AS 47.10.960 is repealed altogether wthout sone
substitute | anguage, she expected a fiscal inpact in her office.

REPRESENTATI VE BERKOW TZ wanted clarification on whether, under
the existing statute, suits have been initiated and, therefore,
peopl e who feel that the [DHSS] has wonged them do have access
to the courts.

M5. COX said that is true, but it is primarily for people who
believe that children have been harned, either from being placed
in foster care that was not appropriate - not safe - or from not
being placed in foster care at all. At this point, she
expl ai ned, the parents who do not like the way the process has
handl ed things do not necessarily have a right of recourse for
t henmsel ves; the current lawsuits maintain that the children have
been negligently harmed as a result of the [DFYS's or the
DHSS s] actions. Therefore, she said, she would not say that
the DOL has ongoing litigation involving parent's allegations
that they have sonehow been aggrieved; the current cases pertain
to failing to protect children.

Number 2251

M5. COX, in response to a question regarding the standard prior
to the enactnent of HB 375 [by a previous |egislature],
expl ained that before that tinme, the laws in Title 47 relating
to child protection were not as nmandatory or as extensive, and
so did not inpose as nany statutory obligations upon the [DHSS].

REPRESENTATI VE COGHI LL renarked that parents don't have a | ot of
latitude on tinelines [inposed by the DHSS/ DFYS]; parents are
held civilly liable if they don't nake a court date, they are
held civilly liable if they don't follow through with even
suggestions nade by the [DHSS/ DFYS], and they are held civilly
liable if they sign something that they don't necessarily
understand and can't conply wth because they have not been
properly instructed. Not only are parents held civilly Iliable,
they may have their children taken away from them Parents are
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held civilly Iliable by mny entities, including the court
system the DFYS, and a variety of different [agencies].

REPRESENTATI VE COGHI LL opined that wth all of +the extra
authority, know edge, and other advantages that [the DHSS] has

over parents, [the DHSS] should at least be l|iable for not
followng "those tinelines." He pointed out that pursuing
litigation is very difficult for a parent who is under
investigation [by the DHSS]. He said that his intent is "to
bring that liability at least to sone equity.”" He asked for an
exanple of a [new theory of] liability that mght result from

repealing Section 7.

M5. COX clarified that in the world of litigation, saying that
soneone is civilly liable means that he/she is subject to a
judgnment for danmages, and this is what Section 7 [precludes].
To say that a parent is held accountable in many instances in
the DFYS and CINA systens is not the sane thing as saying that
he/she is civilly liable.

REPRESENTATI VE COGHI LL offered, however, that those parents are
subject to a civil action.

M5. COX acknow edged that a CINA case is a civil action; it's a
children's action, which is a special kind of civil action that
the courts designate differently. Notw t hstanding this, she
added, there is a difference between saying civil liability for
pur poses of damages and saying that soneone is responsible for
follow ng certain processes in the law. To say that parents are
statutorily required to conply wth wvarious court and DFYS

requirenents - if the CINA statutes are invoked and a process is
initiated - is different than saying parents are civilly |iable.
Nunber 2392

REPRESENTATI VE COGHI LL argued, however, that the effect of this
kind of «civil action is still significant. And while he
understands the concept of civil liability as it relates to a

nonetary judgnment, he said, what he is referring to is still
considered a civil action.

M5. COX agreed. She then remarked that the responsibilities of
the [DHSS] are spelled out in the sane statutes that speak to
the responsibilities of parents, with the court overseeing the
process; hence, recourse for parents is there, currently, via
the courts. Regarding the question of what a new [theory of]
liability m ght be, she said:
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By renoving this language [in Section 7] that has, up
to this point, neant that the CINA statutes, in and of
t hensel ves, do not create new causes of action - or at
| east [elimnate] that argunent - ... it opens the
door to the argunent that, in fact, each provision of
Title 47 or 47.10, in itself, if it's not followed,
could create a statutory cause of action for danmages.
Now, that's not necessarily going to be the conclusion
reached by the court, but it's certainly going to be
t he argunment nade, and begs the question: Wat is the
| egi slature's intent in renoving that |anguage? Was
it to open the door to additional types of liability?
So, virtually any provision in [Title] 47.10, if it
wasn't followed to a parent's or a guardian ad litens
satisfaction, would be arguably the basis for a civil
suit for damages, apart from the interplay that we
already expect under the CINA laws in the court
process in the CINA case itself.

REPRESENTATI VE COGHI LL respectfully submtted, t hen, t hat
perhaps [sim | ar |anguage] should be inserted at the concl usion
of al nost every set of |aws adopt ed.

CHAI R ROKEBERG recogni zed the presence of Representative Sharon
Cissna, and asked her to join nmenbers at the commttee table.

TAPE 02-27, SIDE B
Nunber 2497

REPRESENTATI VE COGHI LL, referring to |language in current statute
that says "nothing in this title creates a duty or standard of
care for services to children and their famlies being served
under AS 47.10", said he finds this statenment offensive. He
noted that what the legislature is trying to do via these
statutes is protect children, but at the sane time, he opined,
the statute is specifically saying that nothing is created that
guarantees responsibility on the part of the [DHSS]. He asked
Ms. Cox to explain to himwhy this [or simlar] |anguage should
remain in statute.

M5. COX, in response, reiterated that the term "does not create
a duty or standard of care" is a term of art [pertaining to]
civil liability, and that the intention was to nmintain the
status quo. Liability is still possible. This [l anguage] does
not create an imunity, and it was part of the whole package
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that was enacted four years ago during a conprehensive revision
of the statutes.

REPRESENTATI VE MEYER asked Representative Coghill if he feels
that by allowing for civil Iliability, it's going to "change
anything that's currently going on." He offered that it may

just add nore expense [to the state].

REPRESENTATI VE COGHI LL posited that if the |anguage is renoved,
"then all's we're doing is creating 'what if' questions; we're
really not creating a greater liability." However, if the
current statutory |anguage is retained, he added, "then there's
a lot of "what if' taken away from parents, because we're saying
that there's nothing in this title that creates a duty or
standard of care for services to children or their famlies."

CHAI R ROKEBERG nentioned that sonetinmes the use of terns of art
can create confusion regarding the common neani ng of words.

REPRESENTATI VE BERKOWN TZ proffered that what Representative
Coghill is saying is that he wants sone affirmative statenent
that a duty or standard of care exists, and that what the DOL is
saying is that they would prefer that it arise under sone
different provision of l|law than AS 47.10. Is that accurate?
(@ g that it [ al ready] does arise under sonme different
[ provi sion]?

Nunmber 2366

M5. COX said that the DOL would be perfectly content - not
happy, but perfectly satisfied - to have liability remin a
question of the comobn |aw breach of reasonable care - the
standard negligence test - and not be a question of statutory
causes of action or, arguably, statutorily created causes of
action.

REPRESENTATI VE COGHI LL indicated agreenment with Representative

Berkowitz's assessnent. "That's where |I'm heading; | want to
try to get sonething that'll help us bridge this very gap," he
added.

REPRESENTATI VE BERKOW TZ asked whether |anguage such as "the
duty or standard of <care for services to children and their
famlies being served does not arise under AS 47.10" or "the
duty or standard of care for services to children and their
famlies being served arises from the comon |aw' would
al l eviate Representative Coghill's concern and bridge the gap.
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CHAI R ROKEBERG asked Representative Coghill whether he had
considered just omtting [Section 7].

REPRESENTATI VE COGHI LL said yes. He posited that omtting
Section 7 would lead to the sane effect as Representative
Berkowitz's proposed |anguage because "it would be assuned
anyway. "

REPRESENTATI VE BERKOWN TZ, in coll oquy, said:

But you wanted a statenent that there is an
affirmative duty or standard of care. And if you
assert that there is a duty or standard of care,

at the sanme tine acknow edging that it does arise out
of the common |aw, but instead of saying it arises out
of the common law, just say it doesn't arise under
[AS] 47.10 ...

CHAI R ROKEBERG asked Ms. Cox to explain the difference between a
comon | aw cause of action for civil liability and a statutory
cause of action.

M5. COX explained that for the common |law test for negligence,
the elenents are the existence of a duty, the breach of a duty -
typically the duty is to act with reasonable care, and so there
is the duty of reasonable care - failure to exercise reasonable
care, and causation - it causes damges to the injured person.
So the question becones whether there has been negligence in
either the action toward a child, or the failure to act to
protect a child fromharm That is the law in A aska, she said,
"but it is not a creature of a statute."

Nunber 2246
M5. COX then explained that the courts can inply a statutory

cause of action if they view the legislature's intent is to
create a cause of action for danages flowing directly from a

statute. So the argunent becones: Did the legislature's
enactnment of a particular law create a specific duty that
substitutes for the general test for negligence? |Is that the

| egislature's intention, to create specific liabilities flow ng
fromthe statute itself; or rather is it to create a statutory
schenme to acconplish certain things? She noted that ordinarily,
the kind of |anguage in AS 47.10.960 does not need to be said
because it is not presuned that the legislature, in regulating
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all manner of l|legal situations in this state, intends to create
liabilities.

M5. COX said that wth HB 375, this |anguage was i ncluded
because of the concern that the legislation was getting so
specific and thus the argunment <could be raised that the
| egi slature was intending to create mandatory duties, the breach
of which would, in and of itself, create new liabilities. So
this specific sentence currently in AS 47.10.960 was included to
prevent that argunment from being raised. The problem that the
DOL has with repealing that |anguage altogether, she said,
relates to the question of ~construction by the courts
subsequent |y, because now that it is on the books, the repeal of
it begs the question: What is the legislature's intent? Dd
the legislature presune to create new liabilities with its
specific mandates in AS 47.107?

M5. COX nentioned that had the |anguage never been inserted,
perhaps there would not be any need for the current discussion;
however, since the language is part of current statute, repeal
of that |anguage raises the question of legislative intent. She
noted that the proposed substitute |anguage found in Section 7
is an attenpt to maintain the status quo while renoving the
| anguage that Representative Coghill finds so offensive.

REPRESENTATI VE BERKOW TZ sai d: So, in essence, the duty or
standard of care that exists currently derives from the common
law. Is that correct?

M5. COX said yes.

REPRESENTATI VE BERKOW TZ asked: Wiy don't we just say that?
Wul d that be okay?

REPRESENTATI VE COGHI LL said he thought that by repealing the
| anguage al together, the |legislature would be saying that.

REPRESENTATI VE BERKOW TZ suggested stating that specifically:
"The duty or standard of care for services to children and their
famlies being served derives fromthe conmmon | aw. "

Nunber 2110
M5. COX said that would certainly be fine with her. Si nce
"we've" already said that it doesn't create a duty, it would be

hel pful to say that it derives fromthe common | aw, and doing so
woul d nmai ntain the status quo.
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CHAI R ROKEBERG i ndi cated agreenent. He al so expressed concern
with the use of the words "Failure to conply with a provision of
this title...." He asked why all of AS 47 is referenced in the
proposed substitute | anguage for Section 7.

MS. COX suggested that perhaps it is because HB 375 made changes
t hroughout AS 47 and not just to AS 47.10. She noted, however,
that if the |anguage offered by Representative Berkowitz were
adopted, she would not anticipate having problens elsewhere in
AS 47 because of that change.

CHAIR ROKEBERG reiterated that it troubles him to have that
reference there.

REPRESENTATI VE BERKOW TZ suggested that "under AS 47.10" could
be added to the | anguage he previously suggested.

CHAI R ROKEBERG asked whether the reference to common |aw would
apply to both the [DHSS} and anybody else who was statutorily
deened to have responsibility [over children] - such as a foster
par ent .

M5. COX surmised that it would apply to anybody who is affected
by AS 47.10 in terns of his/her responsibilities within the
statutes.

REPRESENTATI VE COCGHI LL asked what would be changed by stating
that the duty or standard of care derives from common |aw if,
currently, individuals have recourse under common |aw on issues
of liability.

M5. COX said it <changes nothing except for renoving the
potential argument that the legislature intended to create new
liabilities.

CHAI R ROKEBERG nentioned that the heading for AS 47.10.960 would
need to be changed [if Representative Berkowitz's suggested
| anguage i s adopted].

REPRESENTATI VE BERKOW TZ suggested "Duty and standard of care.”
Nunmber 1840

REPRESENTATIVE COGHI LL nade a notion to adopt Representative

Berkowi tz' s suggested | anguage as Anendnent 1. That section of
statute would then read: "Sec. 47.10.960. Duty and standard of
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care. The duty or standard of care for services to children and
their famlies being served under AS 47.10 is derived from
common | aw. "

Number 1810

CHAI R ROKEBERG obj ected for the purpose of discussion. He asked
Ms. Cox whether the entire title, or just the CINA chapter,
shoul d be referenced.

M5. COX opined that the |anguage is adequate as suggested. She
acknowl edged that presumably comon |aw would apply to the
remai nder of Title 47 as well. She posited that the discussion
thus far does clarify that the legislature is not intending to
create new liabilities anywhere in Title 47.

REPRESENTATI VE COGHI LL requested assurance that Amendnent 1
woul d not enable the [DHSS] to exenpt itself fromliability.

M5. COX assured Representative Coghill that Amendnent 1 neither
creates any new Iliability nor creates any exenption from
liability; it will merely nmaintain the status quo.

REPRESENTATI VE COGHILL remarked that the CINA laws are very
conplex and difficult to understand, so going to plain English
whenever possible is a much better way to go.

Number 1561

CHAI R ROKEBERG wi t hdrew his objection. There being no further
obj ection, Anendnent 1 was adopt ed.

Number 1549

SCOIT CALDER testified via teleconference and said that
Representative Coghill has already given voice to many of M.
Cal der's concerns. Notwithstanding this, he noted that he stil
wants to comrent on ot her aspects of HB 252. He began:

First of all, I'd like to debunk the notion that
parents whose children have been harned by the [ DHSS]
have sonme type of existing recourse or nmethod of

resol ution. The existing specifications of recourse
or nmethod of resolution are additional nodes of
torture for parents ...; the assunption that there's
possible recourse is a nyth. So a lot of the

di scussion has focused on kind of an assunption of a
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steady state of things being okay or that [there are]
possibilities for resolution, and this is a distinct
fal sehood in ny opinion and | think that that can be
obj ectively shown if we ever have a situation in a
venue where these grievances can be aired, which we do
not now.

The notion that parents have effective counsel is
false. The notion that the child s best interests are

guarded by the court officers is false. The notion
that there is an admnistrative conplaint process,
whi ch deserves that nane or description, is false.

And the idea that a person can, in practical terns,
go to court to resolve difficulties or be

represented in court - or, | mght add, in nmany cases,
not all cases, be represented in the legislature - is
fal se.

There [were] several statenments nade by M. Cox
regarding maintaining the status quo, l|eaving the
playing field as we had it, on assumng no change in
state practices in regards to the expected fiscal
notes, and things like this. And, M. Chairmn, |
have to tell you, from personal experience, as a
wWitness to human rights crines perpetrated under the
color of law by this agency, that we should change the
way things are right now It's not just a little fix
or alittle problemin one little paragraph.

Number 1395
MR CALDER conti nued:

Not hing has been said about the famly preservation
efforts contained in the remainder of the bill, and I
can understand that a person mght mss sonme of the
| anguage contained in those sections, and that a
person mght not wunderstand the consequences for
famlies. ... We could go through line by line - |
have a |lot of notes here, and so |I'd be happy to
answer your questions about specific suggestions - but
let nme just say generally that the problem here,
again, is that placing the idea of famly preservation
services, or eligibility for famly preservation
services, or really what anounts to nercy by an
oppressor, ... wthin the discretion of the [DHSS] is
a continuation of the problem
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Now, | think this famly preservation services could
maybe be a good thing, but oftentinmes the thing that
needs to be done to preserve a famly is to renove the
state from the life of the children and the famly
menbers who would becone ensnared. And sinply
assumng that "oh, they could go to court or they
could conplain or do sonmething else,”™ this just adds
additional injury to ... already occurring injuries
and insults. So it's very difficult to break through
this problem conceptually, | can understand that. But
| think ... we have to realize that in this society,
and as a state, ... we have a serious problem here
that needs to be addressed, that it can't just be nade
to go away by sone polite conversation about the
technicalities of one particularly difficult section
such as Section 7, which was discussed.

Number 1305

W have gone from as Representative  Coghi l

i ndi cat ed, a sinple idea of rebal anci ng things
sonewhat, so that parents at |east would have sone
right or standing as an authoritative individual in
the life of a child, ... to creating a burdensone
presunption that parents are essentially irrelevant
unless the [DHSS] comes along and wants to process
them based on sone kind of state grant or |icense or
perm ssion, to be preserved as a famly. And this is
absolutely ridiculous, but it's also typical of the
thinking that goes into these legislative itens, as
near as |'ve been able to tell.

MR. CALDER conti nued:
| think that it's only appropriate to have the

parental rights |anguage contained in the construction
section, for exanple, rather than [in the] intent

section. Now, I'm not an attorney, [so] maybe
sonebody could explain why it's better in the intent
section, but it says ... "LEG SLATIVE | NTENT. By the

anmendnent of AS 47.10.005 in sec. 2 of this Act, the
| egislature intends to express its recognition that
parents possess inherent i ndi vi dual rights”, et
cetera.
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Vell sir, all it says in that [AS] 47.10.005 is that

the [DHSS], apparently, can liberally construe the
provisions of this chapter so that [the child conm ng
within the jurisdiction] may receive the care,
gui dance, treatnent that wll pronote the child's
wel fare and the parents participation in the child's
upbri ngi ng. M. Chairman, we need to do sonething to
correct the problem where the parents' authority to be
responsible and to direct and control the education
and upbringing of their own children is what we have
in law, not sinply that the [DHSS] as at liberty to
invol ve or decide what participation is or make any
other of these types of judgnents, based on whatever
the prerogatives of the [DHSS] are.

Now, there are many of us who understand that the
activities of the [ DHSS] are notivated by a

pr ogr essi ve, under st andi ng, - realization that
children do need to be protected, and that there are
very inportant social 1ssues there. But what 1is

consistently mssed is the fact that while we say
that, what we're doing is, we're stripping parents of
authority and stripping children of their parents and
their famlies. The very support network that we say
is inportant to children is consistently eroded by
t hese laws that we have.

Number 1132

MR. CALDER concl uded:

| guess just to kind of sumup, I'mnot satisfied with
the anmendnent process of this bill. Now, | would
defer [to] Representative Coghill's judgnent on it,
but I would think that we would be dangerously close,
here, to creating a worse problem than we already
have. So | would hope that there would be sone

guestions, because | can certainly answer them

CHAI R ROKEBERG asked M. Calder if he supported HB 252 or was
against it.

MR. CALDER responded:
That is such a close call ... | absolutely supported

the bill when it was first introduced. | think that
creating additional things for the [DHSS] to do and to

HOUSE JUD COW TTEE -23- March 4, 2002



say that it's doing, which are not binding upon it in
any nmeaningful way, is pointless. It's a verbal
exercise, apparently, to create sone visibility for
the claim that maybe sonmething is being done about
this problem What we have is an institution that's
involved in human-rights crines against the citizens,
and | would hope that the legislature, at |east, would
recogni ze the standing of citizens with conplaints -
citizens of this state - to ... a higher degree than
it does the attorneys of the state. This seens to be
an attorneys' docunent, not a docunent for humanity.
Not know ng what common law is, or how to address
that, | don't know if anything has been done wth
Section 7 today, other than ... maybe shuffling sone
wor ds around.

CHAIR ROKEBERG offered that Anmendnent 1 has enhanced M.
Cal der's position.

MR. CALDER said that he does see that that particular anendnent
may have inproved that particular section, but he is unable to
determ ne whether that outweighs the danmage that's contained in
t he remai nder of the anmendnent to the original HB 252.

CHAI R ROKEBERG explained that the House Judiciary Standing
Comm ttee would not be focusing on those other issues today, and
suggested that M. Calder take up any remaining concerns wth
Representative Coghill, the sponsor. Chair Rokeberg thanked M.
Calder for his testinony, and expressed appreciation for M.
Cal der's work on these issues.

MR. CALDER remarked that the famly preservation [section of the

bill] has the parents guilty until proven innocent. That is a
judicial issue, and that is the problem with the other statutes
that are in place, he said. He requested that the commttee

consider this issue further.
Number 0879

REPRESENTATI VE COGHI LL nmade a notion to adopt Amendnent 2 [as
anended] which read [original punctuation provided]:

Page 5, line 25:
Del ete "t he"

Page 5, line 27:
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Del ete "shoul d"

I nsert "shall"

Page 5, line 29:

Del ete "shoul d"

I nsert "shall"
Nunber 0859

CHAI R ROKEBERG asked whether there were any objections to
Amendnent 2 [as anended]. There being no objection, Anendnent 2
[ as anmended] was adopt ed.

REPRESENTATI VE BERKOW TZ, directing nenbers' attention to page
2, line 1, noted that the term "child' s welfare" 1is used,
al though elsewhere in HB 252 the term "best interests of the
child" is used. He suggested that it would be preferable to
have page 2, line 1 say "pronote the best interests of the
child".

CHAIR ROKEBERG noting that this section is to be liberally
construed, asked whether the term "welfare" would be part of
"best interests”.

REPRESENTATI VE BERKOW TZ said that according to his recollection
of HB 375, one of main things that occurred was a shift to "the
best interests of the child"; so if the main goal is to assist
children, "we need to be consistent wth the use of that
phrase.” He observed that the best interests of the child nay
not be the sanme thing as the child s welfare.

REPRESENTATI VE COGHILL indicated that such a change would be
appropriate. He nentioned that page 2, line 1 also includes the
addition of the term "and the parents' participation in the
child" s upbringing”.

REPRESENTATI VE BERKON TZ noted that by having "welfare" and
"parents' participation'" the courts are being told to do two
things. Therefore, he suggested, the |anguage should be changed
to say "best interests [of the child], including the parents’
participation in the child' s upbringing". Thus, he opined, the
court would know that it should focus first on the best
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interests of the child and that then parental participation
shoul d figure promnently.

REPRESENTATI VE COGHI LL surm sed, t hen, t hat Representati ve
Berkowitz is suggesting replacing "and" with ", including".

REPRESENTATI VE BERKOWN TZ said yes; if "and" is used, the courts
are being told to do two things, as opposed to having a
hi erarchy of responsibilities, as would be the case if using ",
i ncl udi ng". In this way, the courts would have discretion with
regard to whether including the parents' participation is in the
child s best interest, which would be the priority.

Number 0625

REPRESENTATI VE = SHARON  Cl SSNA, Al aska State Legi sl ature,
commented that sonetimes it is desirable to include the parent
in achild s life, but froma distance. Currently, however, the
trend is to exclude the parent conpletely. She mentioned that
other states are including the parent in the child's |life even
after the child is no longer in the parent's custody.

CHAI R ROKEBERG comrented that sonetinmes children are better off
with their foster parents than with their biol ogical parents.

REPRESENTATIVE CISSNA said that al though that is true,
[ Representative Berkowitz's suggested | anguage change] woul d not
affect those situations.

Number 0467

REPRESENTATI VE BERKOW TZ restated his suggested | anguage change:
page 2, line 1, delete "child' s welfare and" and insert "best
interest of the child, including".

Nunber 0387

CHAIR ROKEBERG, <calling the aforenentioned proposed change
Amendnent 3, asked whether there were any objections to adopting
it. There being no objection, Arendnent 3 was adopt ed.

Nunmber 0362

REPRESENTATI VE COGHI LL nmoved to report CSHB 252(HES), as

anended, out of commttee with individual recomendations and
the acconpanying fiscal note. There being no objection, CSHB
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252(JUD) was reported from the House Judiciary Standing
Committee.

ADJ OQURNMENT

Nunber 0321

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 2:43 p. m
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