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Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:50 p.m Represent ati ves
Rokeberg, Janes, Coghill, Meyer, and Berkowitz were present at

the call to order

HB 427 - TH RD-PARTY CIVIL ACTI ON

Number 0064
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CHAI R ROKEBERG announced that the first order of business woul d

be HOUSE BILL NO 427, "An Act relating t
a third-party; amending Rule 14(c), Al

o civil clainms against
aska Rules of Gvil

Procedure; and providing for an effective date.™

Number 0070

REPRESENTATI VE JOE GREEN, Alaska State
offered the following to explain HB 427:

Legi sl ature, sponsor,

If "plaintiff A" brings an action against "defendant
B," and during that action B finds out that ... there
is another person that is equally cul pable or maybe

even nore so, and he says, "Hey,

I"'m going to go

agai nst him because he's the one that should either

share or nmaybe be responsible for t

his action,"” and

brings himin and wins, then [plaintiff A] gets the

action wthout any ... concern about the cost or

risk involved. And that just seens unfair. ... This
bill says that if plaintiff A wants to go against the
third-party defendant as well, then that party A

should be part of the whole action and be part of the

cost as well as ... any possible lia
come from that suit. So, in effect,
just evens the playing field so that
doesn't get rewarded w thout the act
he can't just suck up on actions
peopl e.

Number 0250

bility that would
what it does is
[plaintiff A]
ions taken by A;
taken by other

RICHARD A. VWEINIG Attorney, after noting he has worked as a

trial attorney in Anchorage for 30 years,
with a practical problem he has observed
He el abor at ed:

The practical problem is that in
liability, first plaintiff can sue a

said that HB 427 deal s
"since tort reform'

apportionnment of
defendant, and if

the defendant thinks that soneone else is liable for a

portion or all of that, they can bri

ng that party in

as a third-party defendant. Plaintiff automatically
has a right of recovery for whatever percentage of
fault goes against either the defendant - original -
or the third-party defendant. And the third-party

defendant, if successful in exonerat

ing hinself ...,

may recover a portion of his [attorney fees] - under

Rule 82 [of the Alaska Rules of G
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from the party that brought him in - the original

defendant - but he has absolutely no recourse if, for
instance, the plaintiff has refused to settle at all
on the case. And if the third-party defendant is

successful, the plaintiff has an absolutely free ride
in terms of no liability for [attorney] fees to the
third-party defendant.

My thought was that all parties to litigation should
not operate in a risk-free environment, that anyone
who is engaged in litigation should have exposure for
[attorney] fees if they are found to be unneritorious
in their position. And, basically, what [HB 427]
would do is to give plaintiff the option of whether he
wants to seek recovery against the third-party
defendant or not. |If he does, he needs to give notice
to the parties within a reasonable period of tinme - |
selected 30 days because that's about the tine that
the original defendant has in which to deci de whether
to bring in sonmeone el se.

MR. VEEI NI G al so sai d:

The mgjor change, other than that, is that if the
third-party defendant is successful in defending
hinself, and no fault is apportioned against [him,

a portion of his [attorney] fees - under Rule 82 -
may be recovered against both the plaintiff and the
[original] defendant, whereas in the present tinme, the
third-party defendant has no recourse against the
plaintiff. The objective here is just an even playing
field for all parties.

CHAI R ROKEBERG asked for exanpl e.
Number 0587

MR. VEI NI G responded:

"1l give you an exanple ... of where [HB 427] m ght
have a beneficial influence. Take a case in which
plaintiff sues an aircraft nanufacturer for personal
i njury. Aircraft manufacturer brings in nom and-pop

shop, which did sone work on the upholstery in the
pl ane, and says they're liable for "X' percentage of
the fault. Mom and- pop upholstery - ... [as] the
third-party defendant - ... would have no recourse
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against plaintiff if they were found to be pure as the
driven snow, there'd be no holding to [attorney] fees.

And this may have a practical effect, because if - and
this is a case that has occurred - plaintiff was
unwilling to settle wth nomand-pop third-party-
def endant shop at any price, ... they have been put
through the mll of the entire judicial procedure by
plaintiff, who has no risk whatsoever.... |If nom and-
pop shop is absolved of any liability and is pure as
the driven snow, there is no chance that they wll
recover any of their [ att or ney] fees from the
plaintiff; ... they are unable to settle wth
plaintiff regardless of the anmount that 1is being
offered, and they're being held in and there's no
recour se.

MR. VEI NI G conti nued:
Now, this is obviously an extrene exanple, but it has

occurred, and it's sonmething which could occur again.
And it is that type of situation that | think would be

highly desirable to correct.... | think it would be
highly desirable to elimnate the risk-free situation
for the plaintiff, in ternms of Iliability for the
third-party defendant's [attorney] fees that presently
exi sts.

Nunber 0744

REPRESENTATI VE BERKOW TZ asked:

Plaintiff sues big defendant, big defendant brings in
smal | co-defendant, small co-defendant is found to be
not cul pable, and yet you feel the small co-defendant
should be entitled to [attorney] fees against the
plaintiff, who didn't even want them in the case in
the first place?

MR. VEEI NI G responded:

Vell, ... under the proposed bill, if plaintiff didn't
want themin the case to start with, plaintiff doesn't
have to elect to go after them for nonetary recovery.
But if plaintiff didn't want themin the case to start
with - they're brought in by [the original] defendant
[and] can't settle with plaintiff and get out of it,
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under any circunstance - you have an unequal situation
of risk-free behavior, as far as |' m concer ned.

REPRESENTATI VE BERKOW TZ asked: Isn't the small defendant's
claimreally against the | arge defendant who brought hin her in?
MR VWEING said that in part it is, but in part it isn't; "it's
being held in by two different parties.” The small defendant is
facing two antagonists. He continued: "The party that brought
him in for pure apportion of default is not going to get any
recovery from small third-party defendant; the plaintiff is

going to get that noney."

REPRESENTATI VE BERKOW TZ countered that according to his
under standing, |arge defendant - "and | use |large and small here
just to distinguish” - brought small defendant in, in order to
reduce large defendant's risks; plaintiff had no initia
interest in small defendant. He added that it seens to himthat
in the circunstance being used as an exanple, l|large defendant is
the one who invited small defendant to the party; therefore,
| ar ge defendant should be the one responsible for anything that
happens on account of snmall defendant's "being held responsible
or not responsible."

MR. VEIN G opined that that's partly true, but not totally true.
He el abor at ed:

Both the plaintiff and the third-party plaintiff - the
| arge defendant you're talking about - should be
responsible for equally splitting whatever [attorney]
fees are awarded to snmall third-party defendant if
small third-party defendant is pure as the driven
SNow.

Nunmber 0909

REPRESENTATI VE BERKOW TZ noted that the presunption in this
hypot heti cal exanple is that plaintiff agrees to small party's
j Oi ni ng. VWhat if plaintiff disagrees that the snmall party
shoul d be brought in?

MR VEINIG said that third-party defendant will be brought in

whet her plaintiff agrees or not. But if plaintiff wants to get
noney from that third-party defendant, plaintiff - wunder [HB
427] - would have to elect to do so. "At the present tinme it's

automatic - the plaintiff does [get the noney]," he added.
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CHAI R ROKEBERG asked whether |anguage [in Section 3] allows the
plaintiff to file a notion that "gets rid of the third-party
def endant . "

MR VEINNG said no. He reiterated that the third-party
defendant is still going to be there, pointing out that |anguage
in Section 3 refers to filing a notice, not a notion. Thi s

notice by the plaintiff would be stating whether or not he/she
wants to "seek recovery against” the third-party defendant.

REPRESENTATI VE BERKOW TZ poi nted out, however, that the anount
that the plaintiff would recover for the injury is the sane
whether it's just against big defendant or big defendant and
smal | def endant. "So, why does the plaintiff benefit from
taking the additional risk of bringing small defendant to the
party?" he asked.

MR VEINIG said that if small defendant were not a party, then
"100 percent would be divided between plaintiff and original
def endant . " If the third-party defendant is "in there, you' ve
got a three-way split of percentages leading to 100 percent.”
He conti nued:

In the situation where plaintiff - wunder this bill -
woul d elect to go against third-party defendant, you'd
have the three-way split in ternms of the actual
assignment of proportions of Iliability and also in
terms of the nonetary division. ... Let's say,
plaintiff's 40 percent at fault, original defendant is
30 percent at fault, third-party defendant is 30

percent at fault; you' ve got ... 100 percent there,
and plaintiff will get 60 percent - 30 [percent] from
original defendant, 30 [percent] from third-party
def endant . If plaintiff does not elect to seek

recovery against the third-party defendant, then

plaintiff gets the 40 percent, original defendant gets
the 30 percent, third-party defendant gets the 30
percent, but plaintiff can only recover noney fromthe

original defendant. It's a policy choice, pure and
si npl e.
Nunber 1122
CHAI R ROKEBERG asked: "Why would we want to prohibit the

plaintiff from recovering from the third-party defendant if the
third-party defendant was apportioned 30 percent of the
responsibility?" In response to a question from M. Winig, he
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clarified that his question is: "Wiy would you not want to
recover that 30 percent fromthe third-party defendant?”

MR VWEINIG replied that plaintiff could do so, under HB 427, if
plaintiff elects to bear the risk of ... being exposed to
attorney fees. "If he does not want to bear [the] risk of being
exposed to [attorney] fees, he doesn't get the 30 percent that
the third-party defendant is tagged for," he added. It's the
plaintiff's choice, early in the ganme, and if he/she wants to
bear the risk of going after the third-party defendant, only
then is he/she entitled to full recovery.

REPRESENTATI VE JAMES said that according to her understandi ng of
the original exanpl e discussed:

The plaintiff pursues the original defendant, and that

was one with the big pocket. The big pocket reaches
out and says, "Well, no, there's sonme cul pability over
here,"” and then everyone agrees, "Ckay, this is what's
happeni ng. " And then [it] turns out that this
addi tional defendant ... was not cul pable and was not
responsi ble, but in the neantinme, that defendant had
to also pay noney to protect his interest. Now,

this guy has no place to go to get conpensation? O
can he go to the first defendant who brought him in?
O you're wanting him to have recourse against the
plaintiff?

Nunber 1224

MR VWEINIG said that under the present system the innocent
third-party defendant has recourse against the party that

brought hin her in. He noted, however, that "all of these
things are not for full [attorney] fees, they're 20 or 30
percent." He explained that what he is suggesting is that if

plaintiff wants recovery against this third-party defendant, and
if the third-party defendant is pure as the driven snow, then
hi s/ her attorney fees shall be borne equally by the plaintiff
and the party that brought hinmfher in. He remarked that this is
because "both parties were holding him in; he could not, for
i nstance, be dism ssed out on settlenment w thout consent of both
the party that brought himin - the original defendant- and the
plaintiff." So, since both the plaintiff and the original
defendant hold the third-party defendant in, both should be
equally liable for a portion of attorney fees.
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REPRESENTATI VE JAMES, wusing a simlar exanple but wth the
exception that the third-party defendant was cul pable in sone
respect, asked M. Winig whether he is saying that [under HB
427], in order for the third-party defendant to be brought in,
the plaintiff has to agree.

MR. VWEIN G said no, he is not saying that. "Wat |'m saying is
that the only action plaintiff takes is to notify the court
whet her he wants to get noney from the third-party defendant or
not," he expl ai ned. This has nothing to do, he remarked, wth
whet her the third-party defendant can be brought into the case.

REPRESENTATI VE JAMES asked how the attorney fees would be
apportioned if both the third-party defendant and the original
def endant are found cul pabl e.

MR. VEI N G sai d:

That would be governed on a percentage basis. The
plaintiff, in that case, would be the prevailing party
because he got recovery against both of them And,
since he made a nonetary recovery, there's a schedule
in Rule 82 that sets up a given percentage of fees
that are to be recovered. Let's say it's "X' percent
of the first [$]25,000, and "Y" percent of the next
[ $] 75,000, and "Z" percent of the sums over that; that
is the percentage rule that would be applied in
awarding [attorney] fees to the plaintiff where there
IS nonetary recovery. And | would imagine that those
fees, once the anmount of them has been determ ned from
this percentage of the recovery, probably should be
borne between the original defendant and the third-
party defendant on the basis of +their conparative
faul t.

Number 1434

In other words, let's say that the [attorney] fees
awarded on the "ruling to schedule" comes out to
$60, 000, and let's say that the original defendant was
30 percent at fault, and let's say that the third-
party defendant was 70 percent at fault. Now, in
dividing up the $60,000, first defendant would be
paying 30 percent of that and the other would be
payi ng 70 percent of that.
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REPRESENTATI VE JAMES said she assunes that if no fault is found
with either the original defendant or the third-party defendant,
"then the plaintiff has to pay sonething for bringing a claim
that he didn't wn." She asked how the noney gets distributed
if that is the case.

MR  WEING indicated that her assunption is correct. He
explained that if plaintiff is found to be 100 percent at fault,
the original defendant would be able to recover probably 20 to
30 percent of his/her attorney fees under Rule 82 as it exists
now. And, currently, the third-party defendant would be able to
recover probably 20 to 30 percent "against the guy who brought

him in,” but would not be able to recover anything from the
plaintiff. M. Winig opined that if the plaintiff wants to
collect noney from the third-party defendant, "he should be at
an equal position of exposure"” to that third-party defendant, as
is the original defendant, when it cones to attorney fees. He
remarked that although currently the plaintiff has "gotten a
free ride" in such situations, in fairness to everyone, the

third-party defendant's attorney fees should be split between
the original defendant and the plaintiff.

MR VWEINIG in response to further questions, explained that
according to HB 427, in order for the plaintiff to elimnate
exposure to the third-party defendant's attorney fees, the
plaintiff nmerely has to notify the court that he/she is not
seeking any recovery from the third-party defendant, only from
the original defendant. He acknow edged, however, that if the
plaintiff does so notify the court and it later turns out that
the third-party defendant is 100 percent culpable and the
original defendant is not culpable at all, the plaintiff does
not recover anything; the plaintiff has sinply nmade a bad
deci si on.

Nunmber 1896

REPRESENTATI VE JAMES indicated that the current practice seens
to be the fair way. |If a defendant chooses to bring in a third-
party defendant, then the original defendant should pay any
attorney fees owed to the third-party defendant, she opi ned.

CHAI R ROKEBERG remarked that that is the current practice.
MR. VWEIN G argued that that isn't quite the way it is now, due
to tort-reform | egislation enacted back in 1997. He pointed out

that AS 09.17.080 stipulates that all fault should be
apportioned based upon everyone's percentage of fault. Thus,
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plaintiff cannot sinply sue the original defendant for 100
percent without allowing the original defendant to "apportion
that down to other people.”™ He acknow edged, however, that "the
situation that I'mdealing with is a very mnor part of sone of
these problens that have emanated from the 1997 tort-reform

[legislation]." He opined it is only equitable, if sonmeone
wants recovery from soneone else, that it not be done in a
totally risk-free environnent. In response to a question, he

noted that Rule 82 is designed to only partially conpensate
soneone for his/her costs and attorney fees.

REPRESENTATI VE BERKOW TZ noted that if there is a good reason to
do so, the court can expand the anpunt of recovery established
by Rul e 82.

MR. VEEI NI G concurr ed.

CHAIR ROKEBERG to clarify, stated that who they have been
referring to as the original defendant is called the "third-
party plaintiff" in HB 427.

MR. VEINI G concurred. The original defendant is wearing two
hat s: he/she is both defendant to the original plaintiff, and
plaintiff to any third-party defendant that he/she m ght choose
to bring in.

REPRESENTATI VE JAMES observed that there is a relationship
between the third-party defendant and the plaintiff; had the
plaintiff not filed a suit to begin wth, the third-party
def endant woul d not have becone invol ved.

CHAI R ROKEBERG nentioned that typically, a plaintiff wll file
agai nst multiple defendants. He asked whether these defendants
woul d al ways be consi dered original defendants.

Number 2184

MR. VEIN G said yes; a defendant is not considered a third-party
def endant unl ess an origi nal defendant brings himher in.

REPRESENTATI VE CGREEN noted that for purposes of HB 427, the
plaintiff would [initially] only be responsible to any origina
def endant s.

CHAIR ROKEBERG surmsed that wunder HB 427, a third-party

def endant could possibly receive up to 100 percent of his/her
attorney fees by seeking an additional award fromthe plaintiff.
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REPRESENTATI VE JAMES, after noting HB 427 stipulates that a
plaintiff nust notify the court whether he/she intends to seek
damages from a third-party defendant, asked how a plaintiff
woul d know whether or not a third-party defendant is at fault;
"that sounds like a trap to ne."

MR VWEINIG reiterated that HB 427 allows a plaintiff 30 days in
which to decide whether or not to seek damages from a third-

party defendant. He added, however, that the key concept is
that this decision "should be wthin a reasonable tinme -
what ever is deened to be reasonable.” He continued:

| would inmagine that given the rules of anending
pl eadings, which are very liberally applied by the
courts, that probably leave to anmend that intention
could be worked into this concept too. For instance,
if plaintiff originally says, "I elect not to go for
this fellow, this third-party defendant,” and eight
nonths | ater decides that he wishes to do so, | think
provision could very easily be made for seeking |eave
to amend to do so. And, at that point, the
relationship of potential liability for that party's
[attorney] fees would kick in at the time he elected
to go after him But | would think that it would be
no trouble at all to allow whatever this body deens to
be a reasonable time for plaintiff to nmake that
el ection, and reasonable provisions for anending that
should he wsh to change that Ilater. That is
customary with every other pleading, |ike an answer or
a conplaint; it should be true for this.

Number 2342

REPRESENTATI VE GREEN asked why wouldn't the plaintiff nerely
wait wuntil he/she could see how the case was going and then
deci de whether to seek recovery from the third-party defendant?
Shoul dn't there be an earlier commtnent?

MR VWEIN G said that a good reason why there should be an early
commitrment is because it defines the roles of the parties.
Whet her | eave should be given later on, there are argunents that
go both ways. He conti nued:

| think a better argunent is to have folks nake

decisions real early in the game, so that everyone
knows what the playing field is going to be, but | am
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not so inflexible to say that it's an absolute bar.
But | think 30 days is a good rule. And if one w shes
to, say, seek leave to withdraw that or amend it, you
m ght be able to, for a really-good-cause-shown type
of basis. There is alnost nothing in the way of an
answer or a conplaint or other pleading that 1is
totally beyond anendnent, but | Ilike the idea of
maki ng the decision very early in the gane - 30 days
or sonme simlar reasonable date - so that everyone

knows what the ganme rules are.

Nunber 2407
M CHAEL J.
After

SCHNEI DER, Attorney, testified via teleconference.

noting that he has represented injured Al askans and their
famlies for over a quarter of a century and, thus, has sone
famliarity with the process that is the subject of HB 427, M.

Schneider said that HB 427 "is a solution in search of a

problem"”™ He el aborat ed:
Most of the nenbers of this conmttee know - formally
or on an informal basis - different superior court
judges and justices of the suprene court. |  woul d
encourage each conmittee nenber to walk up to one of
these fol ks and say, "Listen, we have this bill; is
this really a problem are there any abuses out there
that you see, are plaintiffs getting away with murder
[or] are defendants ... - either the nmain defendant or
the secondary defendant - ... being hurt by the way

business is currently being done?" And when they get

done

rolling their eyes and slapping their thighs,

they're going to tell you there is no problem to be
addressed; they're not going to be able to give you a

good reason why this bill is in front of you.

Secondly, | would like the nmenbers of the conmmttee to
hearken back to sonme of the hard tinmes we all had
together during what | refer to as the tort-reform
war s. It was one of the legislature's concerns that
people that make clains, that haul their fellow
citizens into court, have to stand behind those

claims, and if they're not good clains, they should
[ bear the burden of Rule 82].

TAPE 02-26, SIDE B

Nunmber

2474
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MR, SCHNEI DER conti nued:

In other words, the legislature |liked and endorsed
Al aska's existing Rule 82 procedure. Secondly, the
| egi slature was concerned, and it's ny sense of the
body that it renmains concerned, about those - no
matter who they are - who bring frivolous and
unwarranted cl ai ns. If we keep those two concepts in
m nd, and then track what this bill does, | think it
becones pretty obvious, pretty quickly, that this is
an idea whose tine has not cone. This bill does
not hi ng but encourage frivolous clains by ... the main
defendant - the first defendant that plaintiff sued -
agai nst other people upon whom that defendant w shes
to lay off liability.

Let's do the math a couple of times using
hypot heticals that this commttee has just had before
it. In the first situation, plaintiff is 40 percent
at fault, the defendant that plaintiff sued is 30
percent at fault, [and] the secondary - or third-party
- defendant that the first defendant brings in is 30
percent at fault. Okay, what you've got to realize is
that ... Rule 82 is not the nane of the gane here.

If you' ve seen many novies, in drug investigations
they always say, "Follow the noney"; [you ve] got to
follow the nobney here to see what's going on.

Defendant 1 brings in defendant 2 because -- what
happened in our hypothetical? Their exposure was
hal ved. They went from being potentially 60 percent
at fault, and paying 60 percent of the bill, to paying
only 30 percent of the remaining liability after
plaintiff's conparative negligence. That is that

first defendant's benefit from engaging in this third-
party practice; it's really not notivated by a little
Rul e 82 award.

Number 2393

MR SCHNEI DER went on to say:
If you take the other hypothetical: Okay, so first of
all, when the ... secondary defendants, the third-
party defendants - those brought in, not by plaintiff,

but by the defendant that plaintiff sued - when those
are righteous clains, ... you don't have to worry
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about the Rule 82 awards. The defendant that brings
those clains is going to be rewarded because their
liability 1is greatly reduced. Now, yes, that
defendant will also be rewarded because, having made
the claim the benefit and burden of Rule 82 thus far,
before this bill, tracks the party that nakes a claim
In other words, ... you want to nake a claim that's
nice [but] it had better be good. If it is good, you
get a little nore than [attorney] fees; if it's bad,
you pay [attorney] fees. That's the way it ought to
be.

Now, when those third-party clainms are righteous,
defendant that brings them is rewarded because their
liability is reduced. Let's go to [an] instance where
those clains are frivolous, because that's where the
gane is here. |If defendant 1 brings a frivolous claim
agai nst defendant 2 and 3 and 4 -- and why would they
do that? ... If defendant 2 and 3 and 4 have no
assets, if they have no insurance, if they have,
frankly, only scarce liability, def endant stil
desperately wants to lay off their fault; they do not
want to accept the personal responsibility that has
been a constant thene with this legislature for nany
years.

And what do they want to do through this bill? They
want to make sure that their effort to avoid their
personal responsibility is foisted off on plaintiff,
who never wanted to drag these parties into the

|l awsuit to begin wth. That's what the agenda is
her e. The defense bar wi shes to create a situation
where they can nane - now renenber, plaintiff hasn't
taken the shotgun approach, the defense has - all the
king's horses, all the king's nen, liable or not, and
try to get enough enpty, undefended chairs out there
so, justice not wi t hst andi ng, t hey can reduce

plaintiff's recovery by foisting off liability on the

di sinterested and the uninsured and the unrepresented.

And they wish to burden the plaintiff with the bill

for doing that; that's what this bill acconplishes.
Number 2253

MR, SCHNEI DER conti nued:
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If you take a look at a couple of comments that were

nmade to you a nonment ago by ... M. Winig, wo
drafted this legislation, he suggested that plaintiff
take a hard a look at plaintiff's own case. wel |,

heck, plaintiff took a hard look at plaintiff's own
case when plaintiff canme into court and sued the
defendant [whon] plaintiff wanted to sue. Now, M.
Weinig asks that we take a look in 30 days: we don't
get any discovery, we don't have any information, this
is the first defendant's idea to bring these other
folks in. He asks us to take a hard | ook at a case we
don't know anything about, in 30 days. If this body
is convinced that it's got to pass this bad idea, then
it should rmake that 30 days, 30 days before trial or

60 days before trial or 90 days before trial. At
| east then we'd have a chance to know what it is we're
dealing with because discovery will have taken place.
This bill is not there to level an already reasonably
| evel playing field, where the burden of making a
claim - the Rule 82 burden - tracks those people
asserting that claim This bill is designed to

allow a defendant to sue people that may or my not
have anything to do with a given case, and then give
the plaintiff the Hobson's choice of endorsing that
election or not, in a tine frame when they can't nake

a reasonabl e decision. It's sinply a bad idea. As
Representative Janmes observed, the way business is
done now is the fair way, and ... introducing this
bill sets up a trap for people who are already

injured, who are already in court because they need to
be there and have to be there because of what's
happened to them And it makes them take
responsibility for a lawsuit they didn't bring against
people they didn't want in that lawsuit; it's just not
fair.

Number 2145
CHAIR ROKEBERG  after noting that there were no further
guestions at this tinme, announced that HB 427 would be held

over.

HB 346 - CONCEALED HANDGUN PERM TTEES

[Contains brief reference to SB 242, the conpanion bill to HB
346. ]
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Number 2140

CHAI R ROKEBERG announced that the |ast order of business would
be HOUSE BILL NO 346, "An Act relating to conceal ed handgun
permttees.”

Number 2110

JENNI FER YUHAS, Staff to Representative Beverly Masek, Al aska
State Legislature, sponsor, explained on behalf of the sponsor
that HB 346 was introduced in response to inaction by the
Departnment of Public Safety (DPS) to recognize other states

under Al aska's "conceal ed-carry” laws. In response to questions
she noted that HB 346 is the conmpanion bill to SB 242, and that
al t hough anendnents were offered for SB 242, it passed the

Senat e unanended.
Number 2051

BRI AN JUDY, Alaska State Liaison, Institute for Legislative
Action, National Rifle Association of Anerica (NRA), testified
via teleconference in support of HB 346. He said:

In 1994 the Departnent of Public Safety dissem nated a
white paper on the original "conceal-permt" |aw,
[which] was HB 351, by Representative Jeanette Janes.
The paper was entitled "To Conceal or Not to Conceal
That is the Question,"” and it was full of suggestions
and predictions that there would be nobre guns at
grocery stores, on ball fields; fender-benders would
beconme shootouts. And in fact it was the sane set of
war ni ngs that we heard in every other state that had
considered "right-to-carry” |egislation.

Interestingly, the Departnment of Public Safety has
acknow edged, in hearings on this bill, [that] the
outcone in Al aska has been, in fact, the sane as every
ot her state: There have been virtually no problens
caused by conceal ed-weapon permt holders in any
state. ... This is a very inportant point; the
enpirical evidence from every state that's issued
permts, regardless of the level of qualification or
training standards, is the sanme: Lawabiding citizens
who have been issued right-to-carry permts are
exercising their constitutional right to bear arns and
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their natural right to defend thenselves, wth the
ut nost responsibility.

The major concern that we've heard expressed to
this bill is that it's going to cause the State of
Al aska to have to recognize permts from other states
that may not have qualification or issuance standards
quite to the level [of] Alaska. There are sone states
with tougher standards, there are sone states wth
standards that aren't as strict as Al aska, but, again,
the inportant point is that the evidence from everyone
in these states is the sanme, and that is that the
permttees are handling thensel ves responsibly.

Nunber 1962

Sel f-defense is a fundanental right, and the right of
sel f-defense does not and should not stop at state
bor ders. As with driver's licenses, right-to-carry
permts should be honored universally. And in fact
studies have shown that crinme rates drop when |aw
abiding citizens have the nmeans to provide for their
own self-protection and when crimnals then know that
their next potential victim mght have the neans to
fight back.

MR. JUDY conti nued:

In 1998, SB 141 first recognized permts from other

states, and, interestingly, the same concerns were
rai sed, that we were going to have people comng into
the state and we were going to have problens. But
they did not nmaterialize. In 2000, Senator Taylor had
a bill - SB 294 - that clarified and broadened the
nunber of states that Al aska would recognize. And for
that bill there was little or no opposition; people
were finally understanding that these people weren't
going to be a problem Unfortunately, in the |ast

couple of years, the Departnent of Public Safety has
been unable to provide a conplete and accurate listing
of all the states which Al aska recogni zes.

It's also a concern of ours that the web site postings

that they do provide - the inconplete web site
postings - [don't] necessarily give the information
out, as they're required to do, to all the I|aw
enforcenment agencies in the state. And that's
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i nportant because all the |aw enforcenent officers out
there throughout Al aska need to know which states'
permts are valid in Al aska so they can enforce the

laws. So this bill - HB 346 - and its conpanion - SB
242, which is comng over from the Senate - would
sinply recognize all other states' permts. | t

relieves the Departnment of Public Safety of the burden
of having to evaluate all the other states' |aws, and

it wll effectively notify all Iocal |aw enforcenent
agencies in the state that permts from any state are
val i d.

Nunber 1866

MR JUDY al so sai d:

Again, regarding the concern that such a law wll
require Alaska to recognize permts from states wth
| ower standards, there are 50 states out there; [43]

of them ... issue permts to lawabiding citizens -
sone are mandatory issue and sone are discretionary -
but every one of those state laws is different. Sone

are tougher, sone are not as tough, but the consistent
feature in every state is that permt holders are
exercising their rights responsibly. The State of
Al aska should not have any reservations about
wel coming the lawabiding citizens of other states and
honoring their permts.

One |l ast point | want to nake. [|f you go back to that
1994 white paper, the Departnment of Public Safety
pointed out then, rightfully, that all Al askan's have
a right to carry openly in Al aska. In fact, all |aw
abiding citizens, whether they're Al askans or whether
they are visiting the state, have the right to carry
openly in Alaska. So what this bill really does is --
it make sense because anybody can carry in Alaska

openly; this gives that snall percentage of the

popul ation out there that's gone through their state's

process to be licensed to carry concealed, [the

ability] to carry concealed in Al aska. ... The NRA

obviously urges your support for this bill, and if

there are any questions, |I'd be happy to respond.
REPRESENTATI VE JAMES asked: What happens wth anyone from

Vermont, for exanple, where they're not required to have a
permt to carry conceal ed; how is reciprocity handl ed then?
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MR. JUDY opined that if [HB 346/ SB 242] becane law, it would
only recognize people who have permts issued by other states.
Therefore, anybody from Vernont would not be able to carry in
Al aska since Vernont does not issue permts.

REPRESENTATI VE JAMES asked whether Alaskan's could carry
conceal ed in Vernont.

MR, JUDY said yes. He relayed that the way the Vernont |aw
reads is that any lawabiding citizen can carry a firearm
openly, <concealed, |oaded, or unloaded; "you do not need a
permt to carry in Vernont." Regardl ess of what state people
are from - as long as they are lawabiding citizens and don't
have any crimnal intent that could |later be proven - they can
carry lawfully in the state of Vernont, any way they choose.

Nunber 1735
REPRESENTATI VE BERKOW TZ, after noting that M. Judy had

indicated that the state's web site was inaccurate regarding
reciprocity, nmentioned that he "had it in front" of him and that

it lists 11 states for which Alaska recognizes valid handgun
permts. He asked M. Judy to tell him what the inaccuracies
are.

MR, JUDY clarified: "If I said it's inaccurate, | m sspoke;
what | nmean is that it is inconplete.” He added that there are
sonewhere in the ballpark of 25 states. In fact, he recalled,

the DPS testified in the [Senate Judiciary Standing Comrttee]
that there are 25 states' permts which are recognized in
Al aska. Therefore, by listing only 11, 4 or 5 of which were
only added [within the last two weeks since HB 346/ SB 242
started noving], the web site is not providing conplete
information to all the Ilaw enforcenent agencies out there
regardi ng which states' permts are valid in Al aska.

REPRESENTATI VE BERKOW TZ rel ayed that one of the concerns that
he has is not a subject-matter concern but is instead "a state's
ri ghts" concern. He el aborated:

If Alaska sets standards, on this subject or on any

other subject, it seens to nme that we have a
responsibility to ensure that visitors to this state
conply with those standards. You nentioned the
driver's licenses; | don't know exactly, but | believe

there is some national |egislation about [a] uniform
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driver's licenses Act, and it just seens to ne that
there's a "state's rights" concern here that we
shoul dn"t quickly run past.

MR. JUDY suggested that that is the policy question raised by

[HB 346/ SB 242]. He pointed out, however, that anybody from
another state who carries - either openly, as allowed under
existing Alaska law, or concealed, as allowed for sone states'
citizens because of reciprocity - is still required to conply

with Alaska's laws. Therefore, he opined, the only change woul d
be that the permits of sone states that may not have conceal ed-
weapons-permts-issuance criteria as strict as Alaska's would be
valid after the passage of [HB 346/ SB 242]. Additionally, he
made the claim that permts from sone states which currently
have issuance criteria that are not as strict as Alaska' s are
recogni zed as valid by virtue of [a portion of the current |aw,
which says that if another state's permts are valid in Al aska,
then Alaska w Il recognize those permts. He surm sed that that
is why sone states are listed on the DPS web site even though
their issuance criteria are not as strict as those of Al aska.

Number 1565
REPRESENTATI VE JAMES asked whether [HB 346/ SB 242] would require
sonmeone who had a valid permt from another state to replace

that permit with an Al aska permt if he/she noved to Al aska.

MR. JUDY noted that [HB 346/ SB 242] would delete the 120-day

limtation; thus, if sonebody noved to Alaska and becane an
Al askan resident, the permt from his/her former state of
residence would be valid in Alaska until it expired. After that
permt expired, if that person wanted to continue to carry

conceal ed, then he/she would be required to apply for and
receive an Al askan permt.

REPRESENTATI VE BERKOW TZ noted that persons who cone to the
state "with the intent to remain and gain enploynent” are
required, within 90 days, to get a new driver's |icense. He
asked M. Judy whether he recommends a different schene as
appropriate for a conceal ed-carry permt.

MR. JUDY said it would be a bit different if HB 346 becane |aw.
He informed the commttee that there are 25-30 states that have
| aws that recognize permts from other states. Currently, only
Al aska, at 120 days, and Uah, at 60 days, have tine
limtations. If [HB 346/ SB 242] beconmes law as it is, Texas
woul d recognize Alaska's |aw. However, Texas currently won't
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enter into an agreenent wth Alaska due to the 120-day
limtation.

CHAIR ROKEBERG inquired as to whether that neant that a Texan
could cone to Alaska, establish residency, and use their Texas
permt for infinity.

MR, JUDY answered that if [HB 346/ SB 242] becane |law, a Texan

with a Texas conceal ed handgun permt could carry in Alaska. |If
that Texan decided to stay in Alaska, that Texan's permt would
be valid until it expired. In response to Chair Rokeberg, M.

Judy confirmed that permts in Texas do have an expiration. He
recalled that the longest permt available is for five years.
M. Judy explained that if a person who had obtained a five-year
permt noved to Al aska, then that permt would be good for five

years. However, he felt that such a situation would be highly
unli kel y. Even if such a case happened, the permt holders are
responsi bl e individuals. People going through this permt

process, regardless of the state and issuance criteria, are not
causi ng probl ens.

Number 1321

REPRESENTATI VE BERKOW TZ noted that the permt holders should be
protected as well. The nore know edge there is regarding who
has conceal ed handgun permts - whether the person is a visitor
or not - the nore safety would be provided for conceal ed handgun
perm t hol ders.

MR, JUDY referred to the "Uniform Crine Report"” put out by the
Federal Bureau of Investigations (FBlI), which illustrates that
the states wth nost lenient gun laws have the |owest crine
rate. He recalled that the State of Vernont, which allows
anyone to carry any tinme, at any location, ranks 49th in crine
[statistics in the United States]. The peopl e causing problens
aren't those that go through the process and are issued these
conceal ed-carry permts.

REPRESENTATI VE BERKOW TZ conmmented that that isn't his point,
al though he tended to agree with the nunbers nentioned by M.
Judy. However, he said, he feels that there should be sone
protection afforded to those with conceal ed-carry permts. He
questioned whether opening [the statutes] as wide as M. Judy
suggests woul d afford that |evel of protection.
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MR. JUDY said that he didn't wunderstand what problem permt
hol ders would face if [the statutes] were opened up; it would
[merely] allow themto carry.

REPRESENTATI VE JAMES announced that she is a permt holder and
isn't afraid of anyone that enters the state with a [conceal ed-
carry] permt.

Nunber 1180

JESSE VANDERZANDEN, Executive Director, Alaska Qutdoor Council
(ACC), testified via teleconference in support of HB 346. He
informed the commttee that the AOC is conposed of about 50
outdoor clubs as well as individual nenbers. At |east a dozen
of those clubs are gun-oriented. There are several nenbers that
teach conceal ed-carry classes and have conceal ed-carry permts.
Many of those fol ks have called ACC in support of HB 346 wi thout
solicitation fromthe ACC.

Nunber 1077

DEL SM TH, Deputy Comm ssioner, Department of Public Safety
(DPS), began by noting that although HB 346 would lighten DPS' s
wor kl oad, he wasn't sure what [HB 346] does for Al askans. He
guestioned whether it's good public policy to allow everyone to
cone to Alaska [with a concealed-carry permt] indefinitely.
Concei vably, soneone from Texas or elsewhere could conme to
Al aska and carry a concealed gun for five years w thout being
required to obtain an Al askan permt.

MR SMTH, in response to Chair Rokeberg, specified that 11
[states] have [reciprocity] and three [states] are pending. He
confirmed that he is in the process of officially verifying
[which states have reciprocity agreenents].

Nunber 0965

PATTY OWEN, Al aska Chapter, MIllion Mm March, informed the
commttee that the MIlion Mom March is a national grassroots
organi zati on for commobnsense gun |aws and safe Kkids. Ms. Onen

expressed her fear that [HB 346] weakens the conceal ed-weapon
law, as well as all other gun-safety laws, to an all-tinme |ow
[ This legislation would] allow others to come into the state who
haven't net Alaska's training or fingerprinting standards, and
who coul d conceivably be teenagers. She noted that current |aw
requires a person to be 21 before being issued a permt, and
opined that HB 342 appears to repeal that portion of statute.
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Furthernore, the lack of a tine limt regardi ng when soneone has
to apply for an Al askan permt appears to be a big | oophole.

M5. OVEN posited that allow ng other people to conme into Al aska
and carry conceal ed weapons, regardless of whether their states

have |ower standards, woul d, in effect, weaken Alaska's
st andar ds. She stated that she did not care whether passage of
[HB 346] |ightens the DPS s workload. "I am a concerned citizen
and | feel like they should be doing their job, and its not the

right answer to repeal good safety laws just to lighten the
|l oad; so | would just encourage sonme patience with what they're
doi ng, and [encourage] upholding Al aska's standards," she said

It doesn't benefit Alaskan permt holders when they travel to
other states; they still depend on the laws of other states.
Therefore, she suggested, HB 346 would only benefit the
newconers to Al aska who have permits from other states.

Nunmber 0796

LAUREE HUGONI N, Executive Director, Al aska Network on Donestic
Violence & Sexual Assault (ANDVSA), in an effort to clarify a
coupl e of points, said:

As many of you know, we are not proponents of
conceal ed-carry but we understand the reality as we
have it here. But there are two things that | would
like to clarify. One is that sexual assault in Al aska
has not gone down since people have been allowed to

carry conceal ed weapons her e. We remain,
unfortunately, in the top five per capita in the
nation in sexual assault, and we vacillate between
nunber one and nunber 2; | think nmaybe once in the

last ten years we nmade it down to nunber three, but
it's not crime that carrying concealed has had an
i npact on.

There's a study on the NRA's web site that does show
several crimes where that nmay have had sone kind of
impact in other states, and for sexual assault it only
says a 3 percent reduction, but it didn't really say
how that percentage was derived; but that's not the

case here. [ There also seenms to be a] notion that
hi dden weapons [gives] offenders sone kind of pause
about whether or not to commit the crine. I n sexual

assault, nost often, offenders know their victins so
they're going to know whether or not they have a
conceal ed-carry permt; they' re probably going to know
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whet her or not a person has a weapon on them and so
that's not really going to be a deterrent effect.

And then the second point was ... about [the argunent
that] "well everybody can carry open.” Well, okay; if
you carry a [weapon openly], | can see it, | can nmake
a decision about whether or not | want to be in
proximty to you and that weapon. If you' re carrying
concealed, | don't have that option. So | would just

ask you to consider thoughtfully what you' re passing
through, and to take into account that not everything
that's said with statistics is true for Alaska, as it
m ght be true in other parts of the nation, and that
you woul d thoughtfully consider whether or not to nove
the bill fromthe conmttee. Thank you.

CHAIR ROKEBERG asked whether there have been any studies
regardi ng the percentages of sexual assault in relation to rura
and urban areas of Al aska.

Number 0604

M5. HUGONI N asked whether he was referring to how many of the
total nunber of sexual assaults mght have been conmitted in
rural areas.

CHAIR ROKEBERG Wl |, like a per capita incidence rate.”

M5. HUGONIN said not that she is aware of, adding that she woul d
research the issue.

CHAI R ROKEBERG announced that HB 346 woul d be held over and that
the conmm ttee woul d probably take up SB 242.

M5. YUHAS, on Representative Berkowtz's driver's |license
anal ogy, offered the comment that "driving is a privilege that
we issue a permt for, [whereas] the right to carry a firearmis
[a] constitutionally guaranteed right [that] the state has
chosen to regul ate.”

REPRESENTATI VE BERKOW TZ sai d, "Not conceal ed. "

M5. YUHAS replied that the right to carry a weapon at all is a
constitutionally guaranteed right, whereas driving is not.
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REPRESENTATI VE BERKOW TZ argued that carrying concealed is not a
constitutional right, and that the state has the ability to
regulate it.

CHAI R ROKEBERG asked how | ong an Al askan conceal ed-carry perm:t
| asts.

MS. YUHAS said five years. She noted that the DPS has suggested
that HB 346 m ght be just for people traveling to Al aska, and

in response, she pointed out that there are other states that
will not grant reciprocity if their permts are not honored in
Al aska. Therefore, she offered, this bill is specifically for
Al askans so that they are able to travel to other states wth
peace of mnd, particularly in light of terroristic threats.

[ HB 346 was hel d over. ]
ADJ OQURNVENT
Nunmber 0468

There being no further business before the commttee, the House
Judiciary Standing Conm ttee neeting was adjourned at 3:15 p.m
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