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W TNESS REG STER

REPRESENTATI VE LESI L McGUl RE

Al aska State Legislature

Capi tol Building, Room 418

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Sponsor of HB 350.

ANNE CARPENETI, Assistant Attorney Ceneral

Legal Services Section-Juneau

Crimnal Division

Department of Law (DQL)

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON  STATEMENT: Presented HB 328 on
adm ni stration and responded to questions.

HEATHER M NOBREGA, Staff
to Representative Rokeberg
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House Judiciary Standing Conmttee

Al aska State Legislature

Capitol Building, Room 118

Juneau, Al aska 99801

POSI TI ON STATEMENT: During discussion of HB 328 spoke to the
need for a technical anendnent to Anendnent 2.

ACTI ON NARRATI VE

TAPE 02-25, SIDE A

Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:10 p.m Represent ati ves
Rokeberg, Janes, Coghill, Meyer, and Berkowitz were present at
the call to order. Representati ve Kookesh arrived as the

nmeeting was i n progress.

HIR 15 - CONST. AM PERVANENT FUND

Nunber 0041

CHAI R ROKEBERG announced that the first order of business would
be HOUSE JO NT RESOLUTION NO. 15, Proposing anendnents to the
Constitution of the State of Alaska relating to inflation-
proofing the permanent fund. [Before the conmttee was
commttee substitute (CS) for HIR 15, version 22-LS0568\C, Cook

1/ 31/ 02, which was adopted as a work draft on 2/8/02.]

Nunmber 0083

REPRESENTATI VE JAMES noved to report committee substitute (CS)
for HIR 15, version 22-LS0568\C, Cook, 1/31/02, out of commttee
[wth individual recommendations and the acconpanying fiscal
not es] . There being no objection, CSHIR 15(JUD) was reported
fromthe House Judiciary Standing Conmttee.

HIR 25 - CONST AM | NI TI ATl VE/ REFERENDUM PETI Tl ONS

Nunber 0112

CHAI R ROKEBERG announced that the next order of business would
be HOUSE JO NT RESOLUTION NO 25, Proposing an anendnent to the
Constitution of the State of Alaska relating to initiative and
referendum petitions.

Number 0201
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REPRESENTATI VE JAMES noved to report HIJR 25 out of comittee
with individual recomendations and the acconpanying fiscal
not e.

Nunber 0218

REPRESENTATI VE BERKOW TZ obj ect ed. He said he did not think
that there is a problem wth the current nethod of handling
initiative and referendum petitions; therefore, there is no need
to alter the Alaska State Constitution as is proposed by HIR 25.

Number 0250

A roll call vote was taken. Representatives Coghill, Meyer,
James, and Rokeberg voted to report HIR 25 from commttee.
Representative Berkowitz voted against it. Therefore, HIR 25

was reported out of the House Judiciary Standing Comrittee by a
vote of 4-1.

HB 213 - | NI Tl ATI VE/ REFERENDUM PETI Tl ONS

Nunber 0330

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 213, "An Act relating to initiative and
ref erendum petitions; and providing for an effective date.”
Nunber 0334

REPRESENTATI VE JAMES noved to report HB 213 out of commttee
with individual recommendations and the acconpanying zero fiscal
not e.

Nunmber 0336

REPRESENTATI VE BERKOW TZ obj ect ed.

Number 0338

A roll call vote was taken. Representati ves Meyer, Janes,
Coghill, and Rokeberg voted to report HB 213 from committee.
Representative Berkowitz voted against it. Therefore, HB 213

was reported out of the House Judiciary Standing Conmittee by a
vote of 4-1.

CHAI R ROKEBERG cal |l ed an at-ease from1l:14 p.m to 1:17 p.m
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HB 350 - TERRORI STI C THREATS

[ Contains references and conparisons to HB 328, along wth
mention that aspects of both HB 350 and HB 328 woul d perhaps be
conbined in a commttee substitute (CS).]

Number 0340

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 350, "An Act relating to terroristic
threatening.” [Before the commttee was CSHB 350( TRA).]

Number 0389

REPRESENTATI VE LESIL McGUI RE, Al aska State Legislature, sponsor,
noted that CSHB 350(TRA) adds to existing statutes, which
already provide for the crine of crimnal mschief in the first
degree - a class B felony - and the crinme of terroristic
threatening - a class C felony. She explained that HB 350 adds
tanpering with water to the statute pertaining to crimnal
m schief in the first degree. It also adds, to the statute
pertaining to terroristic threatening, a reference to public
area; node of public transportation; disruption of the schedul e
of an entity providing transportation services; and the
functioning of [oil or] gas pipelines and their supporting
utilities, facilities, and transportation/cargo facilities. She
noted that the later change is located in Section 2 of HB 350.

REPRESENTATI VE McGUI RE of fered that HB 350, much like HB 328, is
sinply an attenpt by the State of Alaska to address issues
raised in the wake of the national tragedy that occurred on
Sept enber 11, 2001, and to address potential new crinmes relating
to terrorism She noted that current statutes already address
sonme of these issues, and opined that HB 350 nerely strengthens

t hose statutes. In response to the question of whether a power
plant would fall under the definition of utility, she said that
it would. In conclusion, she asked the conmmttee for its

support of HB 350.

CHAIR ROKEBERG referenced the standard of “"intentionally
damages” found in Section 1, page 1, line 15, of HB 350. He
noted that, in contrast, HB 328 proposes to renbve that |anguage
and replace it with "tanpers with", which, he opined, did not
provide for any standard at all. He asked Representative
McQuire to comment on this point.
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REPRESENTATI VE McGUI RE indicated that she did have sonme concern
with that aspect of HB 328, given that it proposes to change the
mental state from "intentionally", which, she opined, is a good
standard to have. She noted that this is the first opportunity
to hear both HB 350 and HB 328 together "as a [possible] merge.”
She surm sed that the Departnent of Law would be able to address
that issue during the hearing on HB 328. She added that she
woul d prefer for the | anguage to remain "intentionally danages".

CHAIR ROKEBERG noted that this same section of HB 328 [Section
3] also includes reference to airplanes and helicopters. He
asked Representative McCGuire whether she thought this would be a
good addi ti on.

REPRESENTATIVE MGU RE said yes; "I'm confortable wth that
| anguage and | think it's highly appropriate.”

CHAI R ROKEBERG noted that after adding "tanpers with" in this
section, HB 328 also refers to a "reckl ess disregard” standard.

REPRESENTATI VE McGUI RE, notw t hstanding that point, opined that
keepi ng an intentional standard would be better.

Number 0744

REPRESENTATI VE  McGUI RE, to wap up, remar ked that t he
| egislature is charged with nonitoring the statutes to ensure
that they address current events, and certainly what occurred on
Septenber 11 is one such event. She stated that her intent with
HB 350 is sinply to bring the statutes up to date, and posited
that this is also the governor's intent with HB 328.

CHAI R ROKEBERG nentioned that although Section 2 of HB 350
nerely expands the existing crine of terroristic threatening, HB
328 appears to create a new crime [of terroristic threatening in
the first degree].

REPRESENTATI VE McGUI RE replied that Section 2 of HB 350 does not
create a new crine, it sinply adds to the existing crinme of
terroristic threatening, which is class C felony. But, she
opi ned, one could argue that it's a new crinme in the sense that
if a person neets the elenments of making a false report of a
circunstance that exists or is about to exist, then that would

be a new crinme; however, "the statutory franework, as you can
see, is already there for that to be a class C felony."
Therefore, HB 350 is just adding |anguage stipulating that if,
in making that false report, it causes the evacuation of a
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public area or node of transportation, then the person can be
charged with a class C fel ony.

CHAI R ROKEBERG announced that HB 350 would be hel d over.

HB 328 - TERRORI STI C THREATENI NG Pl PELI NE DAMAGE

[Contains references and conparisons to HB 350, along wth
mention that aspects of both HB 328 and HB 350 woul d perhaps be
conbined in a commttee substitute (CS).]

Number 0905

CHAI R ROKEBERG announced that the last order of business would
be HOUSE BILL NO 328, "An Act relating to the crines of
damagi ng an oil or gas pipeline or supporting facility, crimnal
m schi ef, and terroristic threatening; maki ng  conform ng
anmendnents; and providing for an effective date."

Nunber 0911

ANNE CARPENETI, Assistant Attorney General, Legal Services
Section-Juneau, Crimnal D vision, Departnment of Law (DQL),
mentioned that HB 328 originated along with the adm nistration's
other bills pertaining to the terroristic threats that have
occurred in our country. She added that HB 328 was drafted as a
result of neetings by district attorneys throughout the state
who were considering what the possibilities were of terroristic
acts in Alaska and what could be done to nake the statutes nore
responsive to those possibilities.

M5. CARPENETI explained that HB 328 focuses on what is
considered the npbst vulnerable property in Al aska, the oi
pipeline and its supporting facilities. Intentionally damagi ng
an oil or gas pipeline or supporting facility is currently
considered crimnal mschief in the first degree and is a class
B felony, which carries a maxinmum of ten years' incarceration
considering the possibility of harmto the state if intentiona
damage were committed to the pipeline, HB 328 changes this crine
to a class A felony. Al so, the crine of tanpering with an oi
or gas pipeline or supporting facility is currently considered
crimnal mschief in the second degree and is a class C felony;
HB 328 raises this crine to a class B felony [under crim nal
m schief in the first degree], and "has the same cul pabl e nental
state of reckless disregard to damage."
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M5. CARPENETI noted that HB 328 also provides that naking a
false threat of damaging an oil or gas pipeline or supporting
facility would be a class C felony under terroristic threatening
in the second degree, which is an additional crine created by HB
328. Under current law, it's crimnal mschief in the first
degree - a class B felony - to tanmper wth food; drugs;
cosnetics; or a container for food, drugs, or cosnetics, wth
the intent to cause physical injury to another person. House
Bill 328 adds tanpering wth a person's water supply or a
container for a water supply to that sanme prohibition.

M5. CARPENETI explained that Section 7 of HB 328 creates the
crime of terroristic threatening in the first degree - a class B
felony - if a person sends an imtation biological or chemca

substance [with intent to] cause serious physical injury or
evacuation of a building; this provision of HB 328 mirrors the
current law of terroristic threatening but nakes it a nore
serious offense to send an imtation biological or chem cal

subst ance. After noting that the current statute regarding
terroristic threatening would becone terroristic threatening in
the second degree - a class C felony - she said that HB 328 adds
the prohibition of naking a false threat to send an imtation
chem cal or biological substance that is harnful to persons.
She remarked that HB 328 also nakes various conformng
anendnents that she would be happy to explain since they m ght
be confusing to a reader.

Number 1139

CHAI R ROKEBERG asked whether, "in terns of the whole panoply of
terroristic threatening as a crine," HB 328 has created a new
first-degree |evel.

MS. CARPENETI concurred that there would be a new |evel of
terroristic threatening.

CHAI R ROKEBERG surm sed, then, that the current statute would
become second degree terroristic threatening and that there
woul d be additional aspects to it.

M5. CARPENETI said that is correct. She also reiterated that
the penalties have been raised for causing harmto an oil or gas
pi peline or supporting facility; this would beconme a class A
felony for intentionally causing damage, and would becone a
class B felony for tanpering with such.
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M5. CARPENETI nentioned that nenbers should have in their
packets a proposed anendnent suggested by the DOL [which would

become Anendnent 2]. She noted that [Amendnent 2] does two
t hi ngs. First, it anends Alaska' s conspiracy law to provide
that it would be a crime to conspire to intentionally cause
damage to an oil or gas pipeline, to conspire to commt

terroristic threatening in the first degree, or to conspire to
commt crimnal mschief in the first degree such as tanpering
wth a food or water supply or tanpering wth an oil or gas
pi pel i ne.

CHAlI R ROKEBERG asked whet her those additions would occur because
of [paragraphs 4 and 5 of Amendnent 2].

Nunber 1251

M5. CARPENETI clarified that Section 1 [of Amendnent 2] would
add those itens to the conspiracy law by anending AS
11.31.120(i)(2), <changing the definition of "serious felony
offense" as it relates to the conspiracy |law therein. She noted
that the rationale for this change to the conspiracy law is that
terrorists generally act in groups rather than individually.
She added that to qualify as a conspiracy, two or nore people
have to agree to commt a crine and one person has to take a
step in furtherance of the comm ssion of that crine.

M5. CARPENETI, referring to Section 2 [of Anendnent 2],
explained that it would add two nore ways in which a person
could commt the crinme of nmurder in the first degree, which is
an unclassified felony. One of the additional ways would be if,
acting alone or wth other people, the person commts
intentional damage to an oil or gas pipeline, and in the course
of that offense or in imediate flight from it, any person
causes the death of a person other than one of the participants.
She noted that this is "a felony nurder theory"” that the state
could charge murder in the first degree for sonebody who, for
exanple, set fire to an oil pipeline and a worker was killed as
a result, wi t hout having to prove that the defendant
intentionally caused the death of that person, which is the
traditional theory of nmurder in the first degree.

M5. CARPENETI, still referring to changes proposed by Section 2
[of Anmendnent 2], explained that the other additional way to
commt nurder in the first degree would be when a person conmts
terroristic threatening in the first degree, and in the course
of or immediate flight from that crinme, causes the death of
anot her person other than one of the participants. She added
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that these changes would allow the state to charge a person with
murder in the first degree even though there's not proof that
the person actually intended to kill that individual while
commtting or fleeing fromthe underlying crine. She noted that
[the death] nmust have occurred "pretty immediate - pretty close

- to the crinme." For exanple, if a person blows up a pipeline
facility and people get killed, the state would not have to
prove that the person actually intended to kill people, just
that he/she intended to cause harmto the facility. In response

to a question, she explained that Al aska does have statutes
pertaining to felony nurder in the first degree and felony
murder in the second degree.

Number 1508

REPRESENTATI VE BERKOW TZ, noting that he is not speaking to
[ Anvendnment 2], said of HB 328:

There's sone incongruities between the [class] A
fel ony proposed about damaging an oil pipeline and a
[class] B felony. | nean, you could be in a situation
where soneone could be charged with [a class] A
felony, for exanple, [for] tearing down a fence at an
oil or gas pipeline or supporting facility; ... its an
intentional crinme, ... it's [a class] A felony. And,
at the sane tine, soneone could blow up a power plant
and that's a [class] B felony. | think the
incongruity | see is, when we carve out an exception
for oil or gas pipeline or supporting facility, what
we're really trying to say is, "This is the type of
facility that the state places a lot of inportance
on." And if we could find a way of generalizing that
| anguage so [that] we would have the [class] A felony
option available nore broadly, [then], in essence,
there's nore discretion. | think that's a better kind
of law than being as specific as we are by specifying
oil or gas pipeline or supporting facility.

V5. CARPENETI responded:

For the class A felony offense? well, ... on the
Senate side, the first commttee of [referral],
instead of nmaking only intentionally damaging an oil
or gas pipeline the class A felony, they nade all the
conduct covered in crimnal mschief in the first
degree a class A felony. And that seens to ne what
you' re suggesti ng.
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REPRESENTATI VE BERKOW TZ replied that there are reasons to have
gradations in charging, but noted that there should also be
recognition in the law that there are certain facilities so

essential to the comunity - power plants, water supplies, or
oil/gas pipelines, for exanple - that they should be taken
special care of. There ought to be a way of generalizing the

| anguage, he opined, to allow nore discretion in charging,
depending on the circunstances; also, there is the danger wth
HB 328 that sinply by tearing down a fence, soneone could be
charged with a class A fel ony.

M5. CARPENETI remarked that in the aforenmentioned exanple of
soneone tearing down a fence at an oil or gas pipeline or
supporting facility, that person would certainly not be charged
at the class A felony |evel.

REPRESENTATI VE BERKOW TZ, to counter, and referring to a prior
hearing on legislation pertaining to felony eluding, noted that
the commttee had heard several exanples of poor discretion in

charging. "Having been a prosecutor, | wll tell you that there
are folks that use their discretion well, and there are folks
that wuse their discretion in an effort to force charge-
bar gai ni ng. " He opined that it is not appropriate for the

| egi slature to give "thent that kind of |atitude.

CHAl R ROKEBERG asked: Was there a "lesser included crinme" under
this?

Nunmber 1656

M5. CARPENETI said yes. The crinme of damaging an oil or gas
pipeline or facility is currently in law as a class B felony,
she explained, and Section 2 of HB 328 creates [a new statute
pertaining solely to] that activity and nakes it a class A
f el ony. And then Section 3 of HB 328 nmakes tanmpering with an
oil or gas pipeline facility a class B felony, instead of a
class C felony as it is in current |aw She noted that HB 328
al so adds to terroristic threatening in the second degree, which
is a class C felony, the crinme of neking a false report
threatening damage to an oil or gas pipeline or supporting
facility. So, she observed, there are gradations of conduct
and, certainly, charging discretion anongst those.

CHAIR ROKEBERG asked Ms. Carpeneti to <continue wth her
expl anation of [Amendnent 2].
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M5. CARPENETI referred to the first section of page 3 of
[ Amendnment 2], which pertains to page 4, line 7, of HB 328. She
noted that this proposed change was suggested by Jerry
Luckhaupt, Legislative Counsel, Legal and Research Services
Division, Legislative Affairs Agency. Currently, HB 328
provides that it is terroristic threatening in the first degree
to send an imtation biological or chemcal substance wth
intent to cause fear or evacuation of a building or serious
publ i c inconvenience. Ms. Carpeneti relayed that M. Luckhaupt
posed the question of what would happen to a person if hel/she
sent a real biological or chem cal substance that didn't harm
anybody physically but still caused fear, evacuation of a
buil ding, or serious [public inconvenience]. Therefore, this
portion of [Amendnment 2] is intended to address that situation

since even if no one was hurt as a result of sending a real

bi ol ogi cal or chem cal substance, the intent is the sane and it
is just as dangerous, or nore so, as sending an imtation
bi ol ogi cal or chem cal substance. She added that should soneone
send a real biological or chem cal substance and cause harm
then that person could also be charged with other crines such as
assaul t.

Nunber 1773

CHAI R ROKEBERG pointed out that this proposed change to HB 328
would result in the person only being charged with a class B
felony for sending real anthrax.

MS. CARPENETI concurred but stipulated that such would be the
case only if no one was physically harned as a result

REPRESENTATI VE BERKOW TZ said that is his point. He then
i nfornmed nenbers that he would be offering an anendnent to "that
section.”

M5. CARPENETI, referring to the final section on page 3 of
[ Amrendnent 2], explained that it is a conform ng anmendnent that
defines the ternms "chemical or biological substance” and
"imtation chem cal or biological substance” for the purpose of
terroristic threatening in the first degree.

CHAI R ROKEBERG referring to the portion of [Amendnent 2] that
says "'a chem cal or biological substance' neans a material that
is harnmful to the health of a person”, opined that [that
| anguage] is a little weak.

HOUSE JUD COW TTEE -14- February 27, 2002



REPRESENTATI VE BERKOW TZ indicated that he was "going to fix
t hat too."

M5. CARPENETI said that it really depends on how specific the
| egi slature wants to be. Maybe, she suggested, it would be best
to say "causes serious physical injury", rather than "physical
injury"; that's another option for defining a chemcal or
bi ol ogi cal substance.

REPRESENTATI VE BERKOW TZ distributed [Anmendnent 1] and noted
that it focuses on [Sections 7 and 8] of HB 328. In response to
the question of which anendnent should be addressed first, he
said it did not make much difference, but noted that there would
still need to be conform ng anmendnents made.

REPRESENTATI VE JAMES suggested that the conmittee should cone to
an agreenment on the issues raised and then create a conmttee
substitute (CS).

CHAI R RCKEBERG nentioned that he did intend to have a CS, but
posited that by addressing the proposed anmendnents, they could
provide direction to the drafter.

Nunber 1949

REPRESENTATI VE BERKOW TZ made a notion to adopt Anendnent 1.
Nunber 1957

REPRESENTATI VE COGHI LL objected for the purpose of discussion.

REPRESENTATI VE BERKOW TZ explained that Amendnent 1 [as it
affects Section 7] would add making a false report about any
substance to the crine of terroristic threatening in the first
degree; would renove the |anguage specifying the neans of
delivery; would change the |anguage referring to places of
assenbly and public transportation facilities so that it "tracks
the |anguage that nobst states use, which is also parallel to
what the nodel penal code uses when discussing terroristic
threatening”; and would provide that a person convicted of this
crinme may be sentenced to pay restitution in an anount equal to
t he cost of the evacuati on.

CHAI R ROKEBERG noted that Representative Berkowitz had provided
menbers with a handout; he then asked what that entail ed.
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REPRESENTATI VE BERKOW TZ rel ayed that that handout is from the
nodel penal code. He said that his prelimnary research has
indicated that a nunber of states, including Hawaii and
Kent ucky, have used this | anguage.

Nunber 2021

REPRESENTATI VE BERKOW TZ went on to explain that Amendnent 1, as
it affects Section 8 of HB 328, would change the |anguage so
that it is nore general, listing "life, health or property";
would mrror the nodel penal code with regard to places of
assenbly and public transportation facilities; and would also
provide that a person convicted of this crime nmay be sentenced
to pay restitution in an anmount equal to the cost of the
evacuati on.

REPRESENTATI VE BERKOW TZ noted that he had once prosecuted
soneone under the current statute, and recalled that it is a

very awkward statute the way it is currently witten. He said
that the nore words that "get thrown in, the nore opportunity
there is to hang up a case.” He recounted that on the case he
wor ked on, soneone had called in a bonb threat to Hope Cottages,
Inc., wup in Anchorage, but they weren't able to effect a

conpl ete evacuation because sone of the people were so
i ncapacitated that they couldn't be renoved from the building
before the bonb squad cane, so there was an issue about whether
there was really an evacuati on

CHAI R ROKEBERG expressed disbelief that the defense attorney
woul d attenpt to assert that.

REPRESENTATI VE BERKOW TZ assured him that "the jury saw through
it." But that [case] just highlights the danger of |eaving
unnecessary words in a statute, he said, and that is why he
thinks the language is cleaner if it just stipulates "any

subst ance". He continued: "W talk about biological or
chem cal, what would that do for radioactive? | don't know what
category that fits in. VWhat if it's not really harnful?

There's all kinds of possibilities that m ght get argued.”

CHAI R ROKEBERG said he would hate to get a false report about a
"peanut butter cheesecake or sonething."

REPRESENTATI VE BERKOW TZ responded that wouldn't put a person in
fear of physical injury.

CHAI R ROKEBERG said it woul d depend on what a person's diet is.
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REPRESENTATI VE JAMES asked, what if the person was allergic to
peanut s?

REPRESENTATI VE BERKOW TZ sai d: "Well, if you knew that there
were people who were allergic to peanuts, then, of course, it
could be [considered a threat]."

Nunmber 2154
CHAI R ROKEBERG noted that the admi nistration uses the litany of
"a building, public place, business prem ses", as opposed to

Representative Berkowi tz's | anguage of "place of assenbly".

REPRESENTATI VE BERKONTZ said the reason he thinks that is

preferable is that "if we use |anguage that other states use
that other jurisdictions use, then there's nore clarity in what
we're tal king about." He surmsed that the inpact is the sane

regardl ess of which | anguage i s used.

CHAI R ROKEBERG asked whet her those places - a public place or a
business premse - would be included wthin Representative
Berkowitz's definition of a "place of assenbly"?

REPRESENTATI VE BERKOW TZ sai d yes.

REPRESENTATI VE JAMES said that she agrees with Representative

Berkowitz's rationale that it is better to avoid listing too
many things because if sonmething is left out of that list, then
it creates a | oophole. It is better to have a definition that

is "all-reaching,"” she added

M5. CARPENETI said she agrees that "the clearer you wite, the

better." But the problem she went on to say, is that wth
[ Arendnent 1] there is a different concept. Wth HB 328,
terroristic threatening in the first degree applies to actions;
it doesn't apply to false threats. Terroristic threatening in

the second degree, or what is presently terroristic threatening,
applies to false threats. So there is a difference in conduct:
one is an action and one is a "verbal threat." And this raises
the concern that in Amendnent 1, nmaking the fal se report becones
a class B felony, whereas threats about other things are still
class C felonies. She added that she very concerned about the
term "substance"” in Amendnent 1; she understands the concept of
wanting to use general terns but "substance" would have to
defined because this is a crimnal |aw and people need to be on
notice, at least to a certain extent, as to what is against the
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| aw - what conduct is acceptable and what is not - and that
would be difficult to do with a definition of "substance".
Notwi thstanding this difficulty, she said that she would "be
happy to work on it."

Nunber 2279

CHAIR ROKEBERG asked if "radiological" substances would be
i ncluded in biological or chem cal substances.

MS. CARPENETI said she believes so. She reiterated, however,
that she believes that if "substance" alone is used, it would
have to be defi ned.

CHAI R ROKEBERG suggested that perhaps the legislation could
refer to a "CBR' [a chemcal, biological, radiological, and
nucl ear weapons] manual fromthe Departnent of Defense.

M5. CARPENETI, in response, rem nded nmenbers that the goal is to
use general |anguage. She reiterated her concern that a class B
felony wunder Anmendnent 1 contains both verbal threats and
actions, and opined that it wuld be nore logical to have
actions as a higher level of crine, as opposed to threats. She
offered that the DOL does exercise discretion wsely in
char gi ng. "You want to have our crimnal laws as specific as
possi ble and give notice as clearly as possible to people as to
what is against the law," she reiterated, and nmking a false
t hreat about "any substance"” is pretty broad.

REPRESENTATI VE BERKOW TZ clarified that it's not just naking any
fal se report. I f someone makes a false report that there is
anthrax in the mail, how is the consequence any different from
there actually being anthrax in the mail? The inpact of either
action - one action being the delivery, and the other action
being the false report about a delivery - is the sane, he said,
and it ought to be <clear to people that under certain
ci rcunst ances, speech is conduct.

M5. CARPENETI said she agreed that in terns of the public
i nconveni ence, both actions could create a simlar harm But if
it's real anthrax as opposed to imtation anthrax, the potentia
harmis greater, she argued.

CHAIR ROKEBERG, to illustrate a possible argunent, said, "But it
was only a joke."
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REPRESENTATI VE BERKOW TZ acknow edged that there is a lot of
di scussion about that in the commentaries [applicable] to other

states; that's always a defense: "I was just kidding." But a
fal se report can, just the sane as a true report, place a person
in fear, it can cause evacuation, and it can cause public

i nconveni ence.

REPRESENTATI VE JAMES added that it could cause people to get
hurt as well.

M5. CARPENETI said that is correct, noting that it is a class C
felony under current |aw Therefore, the question, she
surmsed, is whether a false report under those circunstances
ought to be a class B felony instead, just as actually sending
[real anthrax] is. She opined that there is a quantitative
difference in that conduct, between the threat and the actual
sendi ng.

Number 2412

REPRESENTATI VE BERKOW TZ asked Ms. Carpeneti to comment on the
restitution provisions of Anendnent 1.

M5. CARPENETI indicated that those provisions should be |ocated
in Title 12 rather than in Title 11, adding her belief that

"we're already able to do that,” but that it wouldn't hurt to
make some provision in Title 12 specifying that restitution may
be inposed for these particular crines. In response to

gquestions, she clarified that the restitution provisions of
Amendnment 1 are not part of existing Title 11 but nay be part of
existing law in Title 12, which is the reasonable |ocation for
restitution provisions.

MS. CARPENETI noted that currently, Section 8 of HB 328 provides
that it is a crine to nmake a false report that a "circunstance
dangerous to human life exists", which is a nore general term
but Amendnent 1 would change the | anguage to read, "circunstance
dangerous to life, health or property". She indicated that she
would |ike to give nore thought to the concept of adding
property to the crinme of terroristic threatening in the second
degree, and offered that she would be happy to work wth
"Representative Berkowitz and the drafter in trying to put

all these things into one bill."

CHAI R ROKEBERG nentioned that he would like to have nore i nput
from the commttee regarding "which direction we want to go."
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He surmsed that the admnistration supports a "three-part
crimnal act,” which is what HB 328 entails.

M5. CARPENETI asked: You nmean in terns of danage to the
pi pel i ne?

CHAIR ROKEBERG said no; he neant in ternms of what terroristic
threatening is.

M5. CARPENETI clarified that the admnistration supports two
| evel s of offense.

CHAI R ROKEBERG surm sed, then, that damage to the pipeline would
be the first offense.

TAPE 02-25, SIDE B
Number 2503

M5. CARPENETI clarified that the crine of causing damage to the
pipeline is found under the property section of crimnal |aw,
whereas the crinmes of terroristic threatening would be found
under a different section of Title 11. In response to
questions, she acknow edged that she believes that the crine of
making a false report should be an aspect of terroristic
threatening in the second degree, instead of the first degree.
Referring to the term "place of assenbly", she said that
al though that |anguage nay be used in other state statutes, to
her knowl edge it isn't used in Alaska's crimnal |aw.

M5. CARPENETI said that because of this, she would prefer to use
a term that is nore famliar to "our crimmnal law" but
acknowl edged that using "place of assenbly" would be acceptable
as long as it is also defined in the statute. She noted that a
"pl ace of assenbly” could be a street corner where people stop
and cross the street, and so she [is reluctant] to put
unfamliar ternms in Title 11 without giving it nore thought.
She also noted that while HB 328 currently says "building,
public pl ace, busi ness prem ses, or means of public
transportation”, the term "business prem ses” was not intended
to refer strictly to offices or nonprofit corporations; the
adm nistration intended that it also pertain to the grounds of
busi ness prem ses.

CHAI R ROKEBERG concl uded that Anendnent 1 adds neking a false
report [about a substance] "a first degree offense.”
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REPRESENTATI VE BERKOW TZ noted that Anendnent 1 also deals wth
t he "substance" issue.

Nunmber 2363

CHAI R ROKEBERG said he considers that aspect of Anendnent 1 to
be a matter of definition, and indicated that he wants to talk
about the false report issue because that pertains to "the |evel
of crime." He concluded that the distinction between Sections 1
and 2 of Amendnent 1 is that either [sending] a substance or
making a false report about a substance would be terroristic
threatening in the first degree, whereas nmaking a false report
about a dangerous circunstance would be terroristic threatening
in the second degree. He said he is not very confortable with
that [distinction].

REPRESENTATI VE BERKOW TZ noted that another distinction between
Sections 1 and 2 of Anmendnent 1 is that for the first-degree
crinme, the person has to conmt the act with the intent to cause
other things to happen, whereas with the second-degree crine,
the person knowi ngly makes a fal se report.

CHAIR ROKEBERG remarked that there is a slight shift in
standards there.

REPRESENTATI VE BERKOW TZ explained that wunder Section 1 of
Amendrment 1, meking a false report with the intent [to cause
sonething to happen], such as evacuating a building, wuld be a
class B felony. By contrast, under Section 2 of Anmendnent 1, a
person could know ngly nake a fal se report wi thout intending any
of the consequences |isted.

CHAI R ROKEBERG sai d that although he appreciates the distinction
bet ween the knowi ngly standard and the intent standard, he sides
with the admnistration on this point - that is, to not include
making a false report about a substance in the crime of
terroristic threatening in the first degree.

REPRESENTATI VE MEYER asked how a bonb threat would be treated
under Anendnent 1.

M5. CARPENETI opined that since a bonb would be included in the
term "any substance", making a false bonb threat would be
terroristic threatening in the first degree - a class B fel ony,
but wunder HB 328, mnmaking a false threat would only be
terroristic threatening in the second degree - a class C fel ony.
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CHAI R ROKEBERG poi nted out that under the description she just
gave, a false bonb threat could also be terroristic threatening
in the first degree.

Number 2221

M5. CARPENETI said that she stands corrected; a [false bonb
threat] could be considered a biological or chem cal substance,
and so it would qualify as terroristic threatening in the first
degree under HB 328 as well.

REPRESENTATI VE MEYER recounted that sonmeone nmade the claim that
a bonb had been planted in his hone, and that person was
subsequently convicted of a class C fel ony.

REPRESENTATI VE  BERKON TZ noted that under HB 328, if
Representative Meyer were in Juneau at the time the threat was
made, it could be argued that Representative Myer was not in
fear of physical injury and he did not have to evacuate his hone
since he was out of town, and that the threat wouldn't cause any
serious public inconvenience since it pertained to his private
residence; therefore, that situation mght not be considered
terroristic threatening in the first degree.

M5. CARPENETI countered that under HB 328, it would still be
considered terroristic threatening in the first degree if the
threat puts any person in fear of physical injury, not just the
homeowner .

CHAI R ROKEBERG, returning to the issue of "substance", surm sed
that Representative Berkowitz is proposing that the term "any
subst ance" enconpasses actual or imtation biological, chemcal,
radi ol ogi cal, or other substances. Chair Rokeberg said he is
not so sure that is true.

REPRESENTATI VE BERKOWN TZ, in response, referred to the |ast
provision of [Amendnent 2], which defines real and imtation
chem cal or biological substances, and said he could argue that
teargas, for exanple, would not be covered by the term "a
material that is harnful to the health of a person", because it
has no long-term health consequences. He asked: Wul d the
police use it if there were? Are we going to subject the police
to suit if they use it? \Wiat if you use sonething that didn't
have a long-term effect, but just had an effect that didn't
affect a person's health? All of a sudden, he remarked,
questions of proof are raised. For exanple, does [a substance]
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really affect sonmeone's health or does it just tenporarily
i ncapacitate a person, he asked.

Nunber 2075

V. CARPENETI acknow edged t hat she coul d under st and
Representative Berkowitz's <concern wth the definition in
[ Amendnment 2], and that it may need tightening up; however, she
has nore concern with the use of the term "substance" than wth
the definition which is at least limted in sone regard.

REPRESENTATI VE BERKOW TZ offered to research whether "substance"
is defined [in statute].

IVS. CARPENETI mentioned that there is a definition of
"controll ed substance", but opined that there is not a statutory
definition of "substance".

CHAI R ROKEBERG cal |l ed an at-ease from2:13 p.m to 2:15 p. m

REPRESENTATI VE BERKOW TZ returned to the issue of the pipeline.
He nentioned that during a conversation he had wth M.
Carpeneti the other day, she had indicated that because of the
state's interpretation of double jeopardy, Alaska would not
pursue a case if another sovereign [entity] pursued the case
first. Therefore, since the fellow that shot the pipeline [I|ast
year] is now being prosecuted in federal court, it would seem
accordi ng to hi s under st andi ng of t he af orenent i oned
conversation, that the state would not be pursuing a case
agai nst that man.

M5. CARPENETI clarified that the federal governnent is charging
that individual with being a felon in possession of a firearm
not damage to the pipeline. The damage-to-the-pipeline charges
will be pursued by the State of Al aska [under crimnal m schief
in the first degree] and that trial is scheduled for Septenber

she expl ai ned.

REPRESENTATI VE BERKOW TZ asked whether there are any federa
statutes that could have been used regarding damge to the
pi peline, but that because of sone acconmodation between the
state and that federal governnent, the "feds" are opting to step
aside and let the state pursue that prosecution.

M5. CARPENETI replied that there could be [federal statutes

pertaining to damage to the pipeline] but she did not know
whet her there was any such agreenent nade between the state and
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the federal governnment regarding the prosecution of that case

She noted that being a felon in possession of a "conceal abl e”
firearm is also against Alaska law, but since the federal
government is prosecuting that offense, the state will not do
so. She nentioned that she had the chargi ng docunent with her

if any nenbers were interested in obtaining a copy.

CHAIR ROKEBERG said he assunes that there is a [federal]
crimnal statute against damage to an interstate pipeline, and
so i magi nes that there was sone form of acconmodati on.

Nunber 1927

REPRESENTATI VE MEYER noted that [Section 3 of] HB 328 addresses
the issue of tanpering wth an airplane or helicopter. He asked
whether this provision wuld allow the state to prosecute
soneone for this crime should the federal governnent opt not do
So.

M5. CARPENETI said that is correct; however, if the federal
government prosecutes the crinme of tanpering wth an airplane or
helicopter first, then the state is forbidden by law to
prosecute the sane act.

REPRESENTATI VE BERKOW TZ noted that although Al aska statutes say
Al aska cannot be the second entity to prosecute soneone for a
crime, nothing precludes the federal governnment from doing so;
"the feds aren't as constrained as we are.”

MS. CARPENETI said that is correct.

REPRESENTATI VE BERKON TZ nentioned that this makes sense
sonetinmes, if there is a case with a "tricky prosecution,”™ for
exanple, the state mght opt to go first in order to "work the
bugs out"” - sort of take a dry run at it - and then the federa
government coul d go next.

M5. CARPENETI said that although that is a possibility, such a
scenario is highly unlikely. A lot of "ferry-type" crinmes or
other [difficult] cases are sent to the federal governnment in
the hopes that "they will do sonething.”

REPRESENTATI VE BERKON TZ, returning to the issue of "substance",
expl ai ned that although the dictionary's definition is long, it
in essence neans "the essential matter.” He surm sed that the
common usage of the word "substance" would work in statute.
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CHAI R ROKEBERG poi nted out, however, that it could also refer to
a peanut butter cheesecake.

Nunber 1756
REPRESENTATI VE KOOKESH count er ed:

Not if you take the word in the whole sphere of what
we're trying to do here, because when you |look at it
and it talks about terroristic threatening in the
first degree, you certainly don't think about a peanut
butter sandw ch, and you can't take it out of context
| i ke that.

CHAI R ROKEBERG said, "True; however, the nodifiers 'chemcal'’
and 'biological' certainly get your attention."”

REPRESENTATI VE BERKOW TZ, referring again to the definition
found in the last provision of [Amendnent 2], noted that in the
phrase "'a chem cal or biological substance'’ neans a materi al
that is harnful to the health of a person”, the words "harnful
to the health of +the person® goes to define chemcal or
bi ol ogi cal, whereas, according to his recollection of sentence
di agramm ng, "substance" neans a material.

CHAI R ROKEBERG suggested that it could be changed to say "a
har nf ul substance”, at the very |east.

REPRESENTATI VE COGHI LL posited that the terns "chemcal" and
"biological™ will always be part of the discussion, and asked if
it would be possible to just say those and "any substance wth
the intent". He renmarked that at |east that way, "we have a
direction of intent in statute that gives sone idea of what
we're |ooking at." He indicated that in this way, a nuclear
substance or sonme other natural substance could also be covered
under the additional termof "any substance".

REPRESENTATI VE JAMES nentioned the possibility of saying "any
substance with chem cal properties".

Nunmber 1641
CHAIR ROKEBERG, referring to the restitution provisions of
Amendnent 1, noted that the DOL would prefer those provisions to

be included in [Title 12]. He asked Ms. Carpeneti to conment
further.
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M5. CARPENETI pointed out that Title 12 contains all sentencing
provi sions, and suggested |ooking to see if the restitution
provi sions of Anmendnent 1 are already covered in Title 12. | f
they are not, then |anguage could be drafted to include themin
Title 12, she said.

CHAIR ROKEBERG nentioned that restitution would be appropriate
if a threat incurs expenses.

REPRESENTATI VE BERKOWN TZ renarked that it would help on the
fiscal note too.

M5. CARPENETI, in response to questions, pointed out that HB 328
has i ndeterm nate fiscal notes.

CHAI R ROKEBERG nentioned that he is inclined to agree with the

adm nistration's Vi ewpoi nt, rat her t han Representati ve
Berkowitz's, regarding Anmendnment 1; therefore, he would be
voting against Amendnent 1. He acknow edged, however, that

per haps sone aspects of Anmendnent 1 ought to be adopted [via a
CS].

REPRESENTATI VE JAMES nentioned that she is not confortable that
the discussion thus far has clarified the conmttee's intention
regardi ng | anguage for a CS.

REPRESENTATI VE COGHILL said that there were a couple of things
he |ikes about Amendnent 1. He said that he likes the idea of
having restitution, even if noved to Title 12, as well as the
idea of having a false report [about substances] be included in
terroristic threatening in the first degree. He nentioned that
for these reasons, he is inclined to vote for Amendnent 1.

CHAI R ROKEBERG referring to Amendnent 1, observed that meking
the distinction between acting with intent - as is stipulated in
Section 1 - and acting knowingly - as is stipulated in Section 2
- wll be difficult to do when chargi ng.

Nunber 1420

REPRESENTATI VE BERKOW TZ poi nted out that the distinction has to
go to the effect. "You have to intend the consequence with the
[class] B felony, [whereas] you just have to know what you're
doing with [the class] C felony,"” he said. "If | tell you that
there is a bonb, and | don't really care what happens, that's a
[class] C felony. But if I tell you that there is a bonb
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because | want you to clear out of the building, that's a
[class] B felony."

CHAl R ROKEBERG asked how that intent could be discerned before
t he person i s apprehended.

REPRESENTATI VE BERKOW TZ offered that there is the totality of
ci rcunst ances.

CHAI R ROKEBERG asked: Well, isn't a duck a duck, and a bomb
threat a bonb threat?

REPRESENTATI VE BERKOWN TZ of fered that "one way of getting there”
would be if the person had witten "a long tract"” about how
he/ she hated a particular institution.

CHAI R ROKEBERG argued that it would still be difficult to make a
di stinction between the two standards.

REPRESENTATI VE COGHILL pointed out that while there mght be
| ess carnage with a false threat, terrorists generally intend
the same outcone as with a real threat - to terrorize the
peopl e.

REPRESENTATI VE JAMES expressed concern with the concept of
hol ding soneone to a different standard, depending on whether
anyone gets hurt.

CHAI R ROKEBERG acknowl edged that he could be convinced that
making a fal se report could be just as damagi ng as meking a real
report; however, the problem is still one of drafting the
statutes so that their application is clear and practical.

REPRESENTATI VE MEYER asked whet her any of the |anguage di scussed
thus far is based on statutes from ot her states.

REPRESENTATI VE BERKOWNTZ said, "This is an amalgam of our
thinking and the nodel penal code." He noted that a lot of
ot her people all across the country are going to be thinking
about these issues, so it would behoove the legislature to see
what those people are conmng up wth.

MS. CARPENETI said that the nodel penal code was the basis of
"our crimnal-code revision conmssion in the late '70s in

enacting terroristic threatening." The nodel penal code was
used for a nunber of crines, but with regard to terroristic
threatening in current law, she added, it only pertains to
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t hreats. The crinme of terroristic threatening in the first
degree as proposed by HB 328 pertains to acts - acts that are
t hreat eni ng - she expl ai ned.

Number 1120

REPRESENTATI VE COGHILL noted that it all cones down to the
guestion of when a threat becones an act. He remarked that
after [the terrorist attacks of] Septenber 11, 2001, every
threat becane a national energency.

REPRESENTATI VE BERKOWN TZ, referring to the |anguage proposed for
the crinme of terroristic threatening in the first degree,
pointed out that sending or delivering is actual conduct, but
attenpting to send or deliver, or soliciting the sending or
delivery, is an action that is short of the actual act.
Therefore, in many ways, the concept of making a false report
fits in wth that second category of soliciting or attenpting to
send or deliver. |In fact, he said, he would suggest that it is
even nore aggravated than a solicitation.

CHAI R ROKEBERG sai d he woul d agree with that.

M5. CARPENETI noted that the legal distinction is that if a
person is soliciting sonmebody, it neans he/she intends to do the
act; by contrast, making a false report is intending to make a
false report, not to actually do the act of sending [or

del i vering]. That's why an attenpt to actually deliver would
probably be considered nore serious, because the person actually
has the itemand is trying to do something with it, instead of
just nerely talking about it, as is the case when naking a false
report. That's a qualitative difference in the conduct, she
not ed.

REPRESENTATI VE BERKOW TZ argued that in ternms of the harmto the
comunity, which is one of the things that is supposed to be
addressed in the crimnal code, if a person sends an noxious
substance, that's bad; if a person delivers it, that's bad -
there's a consequence - and if a person nmakes a false report on

it, it wll generate a public response. But if a person
attenpts to send or deliver a noxious substance and it is
intercepted, the public harm is mnimzed. He noted that the
| atter is also true regarding a solicitation since a

solicitation without the act itself is an indication that there
was no general harm A solicitation falls far short of causing
the sanme kind of harmas a fal se report, he opined.
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M5. CARPENETI opined that a lot of these [actions] can be
di stinguished by the facts, and with regard to soliciting or
attenpting to send or deliver, it is the potential danger that
is the issue; the possibility that the item wll, in fact, be
sent. \Wiereas with a false report, "only the words are going to
sent."

REPRESENTATI VE COGHI LL asked how many cases have been prosecuted
under terroristic threatening versus other types of "verbal
assaul t".

M5. CARPENETI surmsed that it is much nore common to prosecute
as "assault four,"” rather than as terroristic threatening, since
the crinme of terroristic threatening is considered a crine
agai nst a | arge group of people.

REPRESENTATI VE COGHI LL noted that <causing a serious public
i nconveni ence, which could happen in a variety of different
ways, is also a crinme under terroristic threatening.

M5. CARPENETI assured the commttee that all of the elenents of
the crine have to be proven beyond a reasonable doubt; "if we're
m ssing one, we |lose everything.” In response to questions, she
said that prosecutors have an ethical duty not to bring a charge
unl ess he/she believes that every elenent of the case can be
proven beyond a reasonable doubt, and that the provision
regardi ng causing a serious public inconvenience is currently in
statute under terroristic threatening.

Nunber 0712

REPRESENTATI VE BERKOWN TZ wi t hdrew Anmendnent 1, adding that if HB
328 and HB 350 are going to be consolidated and then brought
back before the commttee, it would give everyone another chance
to di scuss any unresol ved issues.

Number 0690

REPRESENTATI VE BERKOW TZ nmade a notion to adopt Amendnent 2.
There being no objection, Arendnent 2 was adopt ed.

Number 0680

HEATHER M NOBREGA, Staff to Representative Rokeberg, House
Judi ci ary St andi ng Commi ttee, Al aska State Legi sl ature,
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mentioned that there is need for a technical anendnent to
Amendnment 2. She said that on page 3, line 3, it should say "a
bi ol ogi cal or chem cal substance or".

Nunmber 0661

CHAIR ROKEBERG, noting that there was no objection to the
techni cal anmendnent, stated that Anmendnent 2, as anmended, was
adopt ed.

CHAI R ROKEBERG noted that according to the crimnal mschief
statutes, the crinme of crimnal mschief in the first degree is
a class B felony, and that HB 328 would nake the crine of
damaging an oil or gas pipeline or supporting facility a
separate crine - a class A felony. He nentioned that the Senate
has taken a different approach.

MS. CARPENETI explained that the Senate has proposed that there
be five levels of the crime of crimnal mschief as opposed to
the current four Ievels. She added that there are five levels
of the crime of msconduct involving a weapon, so it is not
unprecedented to have five levels of a crine. In response to
questions, she explained that the rationale the Senate offered
is that it is better public policy and better drafting to work
within the current franmework, instead of nmeking this a
[ separate] crine. She said that the response to that rationale
is that in terns of record keeping, it is nore practical to do
it the way HB 328 proposes.

CHAI R ROKEBERG noted that the Senate has also proposed adding
the crime of tanpering with air to the [crimnal mschief
statutes]. Chair Rokeberg said that rather than appoint a
subconmttee, he wuld work wth Representative Berkowitz's
office to fine-tune sone of these issues. He nentioned that he
has concerns that "we're going to end up with two crines and one
will be never be used.” He announced that HB 328 would be held
over.

ADJ OQURNIVENT
Number 0304

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 2:45 p. m
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