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ACTI ON NARRATI VE

TAPE 02-3, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:07 p.m Represent ati ves
Rokeberg, GOgan, Coghill, Meyer, Berkowitz, and Kookesh were
present at the call to order. Representative Janes arrived as
the neeting was in progress. [ For m nutes on the Departnent of
Law update regarding State v. Auliye (mnor in possession), see
the 2:23 p.m mnutes for this date.]

HB 243 - VERI FY AGE REQD FOR DEFENSE I N SEX CRI MES

Nunmber 0052

CHAI R ROKEBERG announced that the first item would be HOUSE BILL
NO. 243, "An Act relating to sexual assault or abuse of a
m nor."

Nunmber 0065

REPRESENTATI VE FRED DYSON, Al aska State Legislature, sponsor,
nmentioned that Alaska l|leads the nation in [reported cases] of
child sexual abuse. He added that although it mght just be
"synptomatic of our culture,” people having sex with children

HOUSE JUD COW TTEE - 2- January 23, 2002



has beconme a very significant problem both for the victins and
for society. He went on to explain that sone of the
perpetrators of child sexual abuse have used the defense that
the victim said that he/she was 16 years old; therefore, the
goal of HB 243 is to "tighten that up a bit and make it harder
to use that defense, and to state that the perpetrator nust have

done sonething nore than just take the victims word ... that
[ he/ she was] above 18 and therefore ... not ... a child under
state definition.™ He pointed out that HB 243 would anend AS

11.41. 445(b) to say that the adult having sex with child nust do
sonething - or take sone reasonable neasures - to verify that in
fact the victimis not a child.

REPRESENTATI VE DYSON noted that in Steve v. State, the Al aska
Court of Appeals has said:

W do not believe that society's basic notions of
justice and fairness are violated when the |aw i nposes
crimnal liability on a defendant (1) who has sex with
an under-age child, (2) who clains that he or she nade
a mstake concerning the victims age, but (3) who can
not show that the m stake was a reasonable one. The
Al aska legislature has declared that people nust not
have sexual relations with children younger than 16.
Human beings generally exhibit visible signs of their
age. Wiile it may not be possible to determne a
person's exact age from | ooking at them and talking to
them in nbst instances it is possible, using these
indicators, to identify 13-, 14-, and 15-year-olds as
still being in their teens. Accordingly, it is fair
to expect people to exercise caution when choosing a
yout hful sexual partner. And, if the defendant clains
that a mstake was made, it is fair to expect the
defendant to prove the reasonabl eness of that m stake
- to prove that the mstake was not the result of
i ntoxication, lack of concern, or other unreasonable
behavi or.

Nunmber 0336

REPRESENTATI VE DYSON also noted that nenbers have in their
packets a letter of support from the Alaska Association of
Chiefs of Police, and that the Departnent of Law "supported us
el oquently on this |ast year." He urged nenbers to report HB
243 out of commttee in order to send a nessage that having sex
with children is not acceptable in Alaska and that if a person
chooses a youthful sex partner, he/she needs to take reasonable
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nmeasures to ensure that neither the law nor, nore inportant, a
child is being viol ated.

REPRESENTATI VE OGAN said he is supportive of the concept of HB
243. He asked whether it is fair to say that what is sought via
HB 243 is "to add an aggravator to ... a pedophile that would
prey on young wonen under the age of 16." He noted his concern
that HB 243 m ght place an additional burden on soneone [who is
havi ng sex with soneone] in his/her owmn peer group. As exanple,
he nmentioned that because there are 15-year olds going to school
with 18-year olds, there mght be instances when an ol der
student becones sexually involved with a younger student.

REPRESENTATI VE DYSON clarified that HB 243 is not an aggravator;
instead, it is neant to Ilimt a defense that is currently being
used. He went on to describe an incident of "a gang rape that
happened out the Dianond area":

The boys were - as | renenber - varied [in] age [from
15 to 22 or 23, and | think there [were] 30 of them

involved [in raping] two young girls. Many of them
said, "Well, [we] thought it was consensual,"” and that
"sonebody said that the girls said that they were of
age." ... One of the girls was so [physically]
immture that she wasn't wearing a bra, still had
braces, and [yet the perpetrators still wused] the
defense of "we thought she was of age."™ Plus, nore to

[ Representative Ogan's] point, they were of her [peer
group]; they were kids that shared a schoolroom with

her - many of them Now sonme of the |eaders may have
been ol der, but the gang that lined up and cheered was
not. And I want to burn 'em | want those guys to do

hard time for what they did to that little girl, and I
want to send the nessage that just because sonebody
said, or there's a Ilineup, or it appears to be
consensual, we do not allow having sex with children

Number 0698

REPRESENTATI VE DYSON said that he appreciates what the state has
done to put in the three-year age differential: if the victim
is 12 and the perpetrator is 15, "our law says ... you're K"

[ For the benefit of the reader, AS 11.41.440 indicates that the
above exanple constitutes sexual abuse of a mnor in the fourth
degree and would result in a class A m sdeneanor.] He also said
that although he appreciates Representative Ogan's concern, he
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is not convinced that there is any justification for expanding
that three-year age differential in statute.

REPRESENTATI VE OGAN, with regard to the gang-rape exanple, said
"I want that [kind of] person who did that kind of act to
absolutely pay dearly.™ He offered that he nerely wants to
ensure that people in the same peer group that are having true
consensual sex do not suddenly wind up on the sex offender |ist
sinply because the relationship ends badly, which, he pointed

out, could be an unintended consequence of HB 243. He then
asked why, on lines 12-13, HB 243 deletes from current statute
the phrase ", unless the victimwas under 13 years of age at the

time of the alleged offense".

CHAI R ROKEBERG noted that the prior mnutes on HB 243 indicate
that the deletion of the aforementioned |anguage is intended to
conform statute to case |law developed from the [State v.
Frengen] Al aska Court of Appeal s deci sion.

REPRESENTATI VE  BERKOW TZ, on the topic of the gang-rape
incident, asked Representative Dyson whether that case was
prosecut ed and what the outcone was.

Number 0921

REPRESENTATI VE DYSON said that that case was prosecuted; he
added that the prosecutors in that case told him that had the
law regarding msprision against a child [AS 11.56.765] been
enacted 11 days sooner, they would have been able to "hang all
the spectators who were cheering, by their thunbs, as well."” He
noted that the perpetrators have been prosecuted but he is
unsure how successfully or how "far down the ranks of the
perpetrators they got." He also nentioned that the judge threw
out the perpetrators' attenpts at a defense that "she said she
was 16."

CHAI R ROKEBERG poi nted out that at the prior hearing on HB 243,
commttee nenbers, including hinmself, had nade a nunber of
suggestions regarding certain aspects of the bill. After noting
that a commttee substitute (CS) has not been offered, Chair
Rokeberg asked Representative Dyson whether he has considered
maki ng any changes to HB 243.

REPRESENTATI VE DYSON i ndicated that he is satisfied with HB 243
as currently witten but noted that he did nake changes to his
sponsor statenent based on Representative Kookesh's coments
fromthe prior hearing.

HOUSE JUD COW TTEE - 5- January 23, 2002



Number 1067

JULIA P. GRIMES, Lieutenant, Division of Alaska State Troopers,
Department of Public Safety (DPS), testified via tel econference,
stating sinply that she was avail able to answer questi ons.

Number 1077

ANNE CARPENETI, Assistant Attorney Ceneral, Legal Services
Section-Juneau, Crimnal D vision, Departnment of Law (DQL),
noted that the DOL testified last year in support of HB 243.
Wth regard to lines 12-13, in which HB 243 proposes to delete
from current statute the phrase ", unless the victim was under
13 years of age at the tinme of the alleged offense", she
confirmed that this change endeavors to conform statute to case
| aw engendered by the State v. Frengen Al aska Court of Appeals
case. This 1998 decision held that the constitution requires a
defendant be allowed to present a defense of reasonable m stake
of age even though the victim is under 13; thus the |anguage
being deleted is no |longer apposite on constitutional grounds.
In response to a question, she surmsed that HB 243 as currently
witten is constitutional; "I don't think it's unreasonable at
all, wunder the constitution, to require that a person take
reasonable efforts to determne how old a young sexual partner
is, and these suggestions - these are really suggestions as to
what those measures include.”

REPRESENTATI VE BERKOW TZ said he agreed. He went on to say,
however, that although the reasonabl e nmeasures provision doesn't
trouble him he is concerned about |anguage on lines 10-12 that
says:

"reasonabl e neasures" does not include nere statenents
by the victimor the victims friends that the victim
is that age or ol der

He el aborated, saying it seens to himthat, first of all, if a
person is having any kind of sexual contact, he/she is going to
have nore than a [nere] statenent; therefore, he is not sure
what the significance of that |anguage is. He asked whether the
DOL has exam ned the aforenentioned |anguage in the context of
"this crinme."

M5. CARPENETI, after acknow edging that she had not done so

personal ly, surm sed that the purpose of that |anguage is to
make it clear to people that they need to be nore cautious than
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sinply listening to a young, potential victim and his/her
friends' clains of appropriate age.

REPRESENTATI VE BERKOWN TZ said that he did not think that the
af orenenti oned | anguage really adds anything to current |law, and
that he is concerned about cluttering the crimnal code wth

unnecessary | anguage. To illustrate, he used the exanple of a
victim who says he/she is of age; according to HB 243, that
statenment would not be [sufficient for a defense]. And yet, he
argued, [there w Il always] be nore than just a statenent
involved in the conm ssion of this sort of crime; there's going
to be a contact. He surm sed, therefore, that the defendant
will be able to say, "I had this physical contact, | |ooked at
her, | saw her, and | listened to her." Thus, he opined, trying

to say that "nere statenents" doesn't constitute "reasonable
measures” doesn't seemto do anything.

Nunber 1291

M5. CARPENETI, after acknow edging that perhaps that particular
| anguage may sinply not express the purpose as well as it could,
offered her interpretation that the purpose is to state that
["mere statenents”] are not enough to equal "reasonabl e
measur es”.

REPRESENTATI VE BERKOW TZ count er ed:

What |'m saying is, you're never going to have just
that; you don't have a commi ssion of a sexual assault
just by nere statenents. You have conm ssion of the
sexual assault with a physical contact, and so you're
going to have the physical cont act, and the
statenents. ... So [with regard to] the defense, this
doesn't nmean anything - which is why | think it
strengthens the  bill to just | eave  "undert ook
reasonabl e neasures to verify that the victimwas that
age or ol der".

MS. CARPENETI noted that the discussion is about sexual abuse
rat her than sexual assault.

REPRESENTATI VE BERKOWN TZ offered that his argument still
applies; "you're going to need to have contact."”

M5. CARPENETI said that she would assune that "nmere statenents"

by the victim are sonmething that the court could take into
account, but they're not, on their own, enough. She added that
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she believes that +there are often <cases in which those
statenents are the only ones that the defendant relies on to
conclude that the he/she may go ahead and have consensual sex
with the victim

CHAIR ROKEBERG clarified that HB 243 applies to both the sexua
assault and the sexual abuse statutes.

REPRESENTATI VE BERKOW TZ asked WM. Carpeneti if she could
provide himwth a hypothetical case in which a defendant would
rely solely on statenents and not on the physical appearance of
the victim

Number 1380

MS. CARPENETI said that she was sure that there would not be
such a case. She el aborat ed:

I"'m sure that the defendant relies on appearance and
tone of voice and, one would hope, that the defendant
would rely on other things, too, but it's pretty easy

to say, "Oh gee, | talked to her and her friends and
they assured ne that they were all 16 years old and,
shucks, | believed them and that's what | wanted to
do anyway."

REPRESENTATI VE BERKOWN TZ said he is unclear on why disqualifying
the statements of the victim or the victims friends adds
anything to [paragraph (1)] of HB 243.

MS. CARPENETI acknow edged that perhaps it would be best to
maybe say: "alone, statenents by the victim and the victims
friends do not [constitute] 'reasonable neasures'". She added
that she could understand Representative Berkowitz's point that
creating a definition and excluding sone things mght cause sone

conf usi on.

CHAI R ROKEBERG said that he tended to agree with Representative
Berkowitz, and that he assuned that the first reasonable act a
person would take would be to ask the age of the person wth
whom he/she intended to have sexual relations wth. If the
defendant failed to do at |east that nuch, he/she could not then
attenpt to use even "statenents" as part of a defense, he
opi ned.

M5. CARPENETI noted that under HB 243 a defendant mght still
try to use a "statenent"™ as evidence, but it would not be
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enough, by itself, to serve as a defense. On a prior point, she
clarified HB 243 would apply nostly in sexual abuse cases
because in such cases, although the sex nay be consensual in the
ternms that nost people are used to using, the law states that it
is not truly consensual because a child is not legally
recogni zed as bei ng abl e consent under these circunstances.

REPRESENTATI VE BERKOWN TZ asked whether there is a |ega
di stinction between "statenents" and "nere statenents".

MS. CARPENETI said not that she is aware of.
Number 1476
REPRESENTATI VE DYSON sai d:

W have a longstanding tradition ... in our country of
saying that at various ages, we classify people as
being able to nake decisions on their own behal f, and
we have said that under 16, children are not able to
weigh all the things that need to be evaluated in
maki ng the decision whether ... to have sex.

He acknow edged that the conmittee is free to change that age
limt to three years old if it so chooses. He pointed out,
however, that the current discussion is about placing the burden
of proof on the perpetrator to ensure that he/she is not taking
advant age of a childs immaturity, i nexperi ence, or
vul nerability. Representative Dyson rem nded nenbers that the
goal of HB 243 is to cut out a defense that is being used nore
frequently, and that his intention is to protect children and
ensure that older people do not take advantage of them On a
slightly different topic, he nentioned that for kids on the
street - runaways - the currency used is sex, and whether it
pays for food, |odging, or drugs, these so-called consensual sex
acts are performed as a survival tactic by children in dire
straights, and are not truly consensual.

REPRESENTATI VE BERKOW TZ expl ained that his concerns center on
the ability of the crimnal justice system to function in a
holistic fashion. He nentioned jury rights and the
prosecution's ability to have flexibility in presenting a case
to a jury as just two possible aspects that mght be affected,
"when we put words into crimnal statutes, we need to | ook very
closely at how those words translate into real action.™ He
referred to the |anguage on lines 9-10: "checki ng governnent -
i ssued photo identification”, and asked for an explanation of
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what, exactly, that term neans. He asked what happens if a
young person provides a fake identification (I1D), what if the ID
is not an officially recognized governnment |ID, and what if the
ID is from another country. He then posited that there is a
whol e range of problens that could conme into play. "When you
start itemzing things in a crimnal code, you present
opportunities for a defense to say, 'This isn't on the item zed
list, and therefore it doesn't really apply,'"™ he said.
Representative Berkowitz added that his preference has always
been to give the jury and the prosecution the w dest |atitude
possible and let the systemwork the way it works best: put the
facts out there, nmake the charge, and argue it. This is why, he
opi ned, that "reasonable neasures” sitting by itself offers the
best protection to defendants, to victins, and to the integrity
of the [crimnal justice] system

CHAI R ROKEBERG said he has sone concerns along the sane I|ines.
He asked Ms. Carpeneti what would happen if the victim had
provi ded what |ater turned out to be a fake ID.

M5. CARPENETI acknowl edged that if the fake ID was a reasonable
copy, it could bolster the defense.

CHAIR ROKEBERG surmised then that having that requirenent
specifically listed could strengthen a defense, and that that is
not what the sponsor intends. He suggested that the intent of
the sponsor is to take away a defendant's reliance on the
victim s statenment regardi ng his/her age.

Nunmber 1815

REPRESENTATI VE DYSON explained that he did not see the
verification-of-age requirenent as being nuch different than

what is required for the purchase of alcohol or tobacco. He
said, "I would hope ... that if indeed the defense can show t hat
they were given a credible piece of ID - a driver's license, a
conceal ed weapon permt - with photo IDon it, ... and it | ooked
good, ... that that would be a good defense.” He posited,
however, that even if that fact were presented as part of a
defense, a judge would still have the ability, as happened in

the gang-rape incident, to "look down over his nose, push his
gl asses up, and say 'Phooey, this girl doesn't |look like she's
16 to anyone'" and reject such a defense. He opined that HB 243

would not limt the court's flexibility, and noted that he has
not heard from anyone, either the "prosecution's side" or the
"defense conmmunity,"” that the current |[|anguage could create
probl ens.
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REPRESENTATI VE OGAN nentioned that according to his experience
the prom ses nade by various people in the admnistration that
| atitude woul d not be abused have not been kept.

REPRESENTATI VE DYSON asked Ms. Carpeneti whether the | anguage
"'reasonabl e neasures' includes" is exclusive, or if it could
al so include any ot her neasures.

M5. CARPENETI replied that the aforenentioned |anguage is not
exclusive, and noted that there is a definition in [AS
11.81.900(b)(30)] that says: "'includes' neans 'includes but is

not limted to'".
Number 1935

REPRESENTATI VE BERKOW TZ, returning the hypothetical exanple of
a victim using a false ID asked if that would allow the
presentation of the defense even if there were no other
evi dence.

MS. CARPENETI said she believes so.

REPRESENTATI VE BERKOW TZ: "So even if you had a false ID, she
| ooked like she was five [years old], but she gave ne a
legitimate I D, that's ok?"

M5. CARPENETI replied that that does not nean that the defense
woul d be accepted; it neans that the defendant could present the
affirmati ve defense.

REPRESENTATI VE BERKOW TZ ar gued: "Except for [the fact that]
they 'reasonably believed and they 'undertook reasonable
measures' - '"reasonabl e neasures" includes checking governnent

I D. The governnment | D was checked, [the] governnent |ID said she
was of age, therefore, the defense is perm ssible.”

M5. CARPENETI countered: "Well, you still have to prove that
the person reasonably believed the victim" She noted that the
"reasonably believed" provision is part of the existing statute
and would not be changed by HB 243. The follow ng |anguage

regarding "undertook reasonable neasures...” wuld be an
addi ti onal requi renent and create "double prongs,"” she
expl ai ned.

REPRESENTATI VE BERKOW TZ, after noting that a "reasonable
belief" is necessary for the presentation of a defense, went on

HOUSE JUD COW TTEE -11- January 23, 2002



to say that according to his recollection, before an affirnmative
defense can be made, it has to be presented to the court - to
the judge - who then gives permssion to "run" the defense. He
asked for confirmation of this point.

M5. CARPENETI said there generally has to be sone evidence. She
posited, however, that since the courts have determ ned that
allowing a person to make this defense is constitutionally
required, there would not have to be nuch evidence to present
such a defense. In response to a question, she confirnmed that
generally, a defendant could not, just on his/her own, present a
def ense wi thout having the courts perm ssion.

REPRESENTATI VE BERKOWN TZ, after noting that the term "reasonabl e
belief" found in paragraph (1) is part of the existing statute,
asked what paragraph (2) adds from a |egal perspective, rather

than from a "sending a nessage" perspective. "If we want to
send nessages, we can take out letters and do all that,"” he
added.

Nunber 2035

M5. CARPENETI offered that paragraph (2) adds a requirenent that
t he defendant undertake sone action to justify his/her belief,
action that the jury would conclude was a reasonabl e neasure.

REPRESENTATI VE BERKOW TZ asked: "What is necessary to form a
reasonable belief? Don't you have to take an act in order to
gain the information to form a reasonabl e belief?"

MS. CARPENETI suggested that a person could take in information
in a variety of ways: "maybe ask a question, naybe use your
eyes and your other senses to evaluate a person.”

REPRESENTATI VE BERKOW TZ asked whether taking that information
in wuld constitute taking neasures.

M5. CARPENETI said it would depend on what the jury thinks is
reasonabl e under the circunstances.

REPRESENTATI VE BERKOW TZ surmi sed then that "it's a jury call.”
He added that he is very |eery about invading the province of
the jury.

REPRESENTATI VE DYSON posited that paragraph (2) adds an

obj ective [standard] as opposed to just the "w shful thinking"
that a perpetrator mght use to justify his/her actions. He
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added that the burden is on the perpetrator to prove that he/she
was not taking advantage of a child. "That's the nmessage, and
that's what | want these guys to go to jail for," he stated. He
went on to say that he'd had the opportunity to speak wth
approximately 50 public health nurses when they gathered in
Anchorage two weeks ago and they relayed to himthat nost of the
young girls who conme in for services have sexual partners who
are five to seven - sonetinmes nore - years older. He added that
at least three-fourths of the nurses have "blown the whistle" on
these [nmen] for taking advantage of children. He surm sed that
the problem of sexual predation of children is a significant
one. And while he acknowl edged that there could still be the
problem of people pretending to be a parent, and parents
prostituting their children, and mnors creating false IDs
(which they do to buy alcohol and tobacco), he posited that HB
243 would add "objective things that folks can do," to ensure
that they are not sexually abusing a child. Wth regard to the
term "governnment-i ssued photo identification", he noted that he
has not seen anyone objecting to that standard being used for
t he purchase of al cohol and tobacco.

Number 2184

REPRESENTATI VE OGAN, on the issue of parents falsely confirmng
that a child is old enough to have sex - for exanple, when
parents prostitute their own children or when they give
perm ssion to adult friends to sexually abuse their children -
asked whether this circunstance could be used as an affirmative
def ense.

MS. CARPENETI said she believed that that circunstance would be
sonething that the jury would have to evaluate but could be
raised as an affirmati ve def ense.

REPRESENTATI VE DYSON noted that such a defense, coincidentally,
would be "dropping the parent's fannies in the soup.” He
recounted that one of his foster daughter's father was "trading
her to the landlord for the rent,” that this man is still in
jail, and that he - Representative Dyson - hoped he stayed
there. He pointed out that "Anything you bring up that they can
do as a positive neasure to verify could be counterfeited or
faked, but in doing so, you drop another crimnal action on it."
He noted that there are |laws against supplying false 1Ds and
| aws agai nst prostituting children.

REPRESENTATI VE MEYER recounted that while he served on the
Anchorage Assenbly, the issue of teenage nightclubs arose, and
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he recalled that one particular operator off of Tudor road did
not care how old his patrons were, which neant soneone there

could be eight or nine years old or thirty years old. He
surmsed that if someone in dark, snoky surroundings was shown
what later turned out to be a false ID that could still be

consi dered an endeavor to verify soneone else's age, even though
the circunstances weren't conducive to an accurate view ng of
the ID. He nentioned that he thinks what Representative Dyson
is doing via HB 243 is good because it would nake it just a
little bit harder for older people to prey on children.

Nunber 2373

REPRESENTATI VE DYSON noted that he anticipates giving nore
attention to the specifics of HB 243, and he assured the
commttee that if a better solution cones up, he will make the
appropriate changes. Oh a slightly different topic, he
mentioned that the npbose hunting regul ations are not synpathetic
if a hunter has nade a mstake with regard to how wi de the rack
is or whether there is a spike or a fork. He said that nost
hunters whom he knows are very careful in choosing a target and
are inclined to pass up the shot rather than get caught up in
prosecuti on. He also noted that the sane is true of the
commercial fishing industry; the burden is on the mariner to
take all prudent neasures to ensure that the law is not being
vi ol at ed. He asked of the commttee: "Do you really care nore
about the npose and the ... salnon than our girls and ... boys
that are being exploited?" The burden is on the perpetrator to
take all reasonable neasures to not break the law or hurt a
child, he stated.

REPRESENTATI VE KOOKESH, in response, noted that:

At the same tine we're also chartered wth the
responsibility of making sure that anything we pass
out of here is constitutional, so those limts and
those questions that we ask are based on that. So
while | appreciate your enotion, you also have to
remenber we have a responsibility here. The
responsibility goes to asking those questions. So |
think it is really unfair for anyone to characterize
us as not caring.

REPRESENTATI VE DYSON said he msspoke and he apologized for
t hat . He said he was really just asking that "we cone anywhere
close to the sane standard”" of protection for children as for
noose and sal non.
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TAPE 02-3, SIDE B
Number 2480

REPRESENTATI VE BERKOW TZ asked Ms. Carpeneti whether there is
anot her use of the term "neasures" in statute.

M5. CARPENETI said she would have to |ook that up; she was not
famliar with the term"neasures” in this context.

REPRESENTATI VE BERKOW TZ noted that one of the dangers of
incorporating new terns in the crimnal code is that they're not
subject to interpretation; they haven't had the whole history of
case |aw behind them He said that in his experience, it is
generally preferable to find terns that have a use and have a
meani ng that express the concept. He added that he is searching
for the appropriate wording, and posited that perhaps it 1is
"efforts" as opposed to "neasures” but he is not sure that that
is the right term

MS. CARPENETI said that she would be willing to do sone research
on that issue. She surm sed, however, that the term "reasonabl e
measures” was used because it is also defined in paragraph (2).

CHAI R ROKEBERG asked Representative Dyson if it would be fair to
say that HB 243 is intended to allow for the defense of
reasonabl e belief but to disallow a nere statenent of age as the
sole basis for that belief; "You wish to have other neasures, or
ot her verifications nmade, beyond the nere statenent of age."

REPRESENTATI VE DYSON confirnmed that that is a fair assunption of
what he is trying to do.

Nunmber 2388

CHAI R ROKEBERG cl osed the public testinony on HB 243. He then
mentioned that he wanted to [discuss] an amendnent to line 9:

after "older;" delete "'reasonable neasures' includes checking
government -i ssued photo identification or checking wth the
victims parents;". [This suggested amendnent was di scussed but

not offered.] He surm sed that deleting this |anguage would | et
the jury and the court determ ne whether the "neasures" taken by
the defendant are sufficient according to the circunstances of
the case. He added that such an anendnent would still keep the
burden on the defendant to go beyond the reliance of a "nere
statenment".
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REPRESENTATI VE JAMES opined that such an anmendnent would not
"get us any further than we are today." She posited that a | ot
of cases arise from an "on the spot judgnent” that a young
person is legally old enough to have sex with, and that keeping
the description of what "reasonable neasures" entails wll help
avoi d those types of situations.

REPRESENTATI VE OGAN said he finds it hard to believe that in a
spontaneous situation, a person is going to take the tine to
check an ID or call up soneone's parents to verify the age of
the person he/she is about to have sex wth. He observed that
Representative Berkowitz has a point regarding the unintended
consequence of "loading up statute" with |anguage that "smart
| awyers” are going to find a way around.

REPRESENTATI VE DYSON commented that he appreciates what [the
commttee] is doing, and that he thinks Representative Janes'
observation contains a lot of wisdom "we really want people to

be careful about these decisions.” He also noted that
Representative Ogan raises the sane point that Representative
Kookesh raised at the last hearing on HB 243: people aren't
going to take the extra steps entailed in paragraph (2). At
| east until the first three or four people go to jail because
they did not take these extra steps, then people wll start
being nore careful, he posited. The |aw has a trenendous

ability to reinforce the positive and to penalize the negative,
he not ed.

Nunber 2197

REPRESENTATI VE DYSQN, on the issue of Chair Rokeberg's suggested
anmendnent, countered that if the conmttee is going to follow
that line of reasoning, perhaps they should also consider
anmendi ng | anguage pertaining to the purchase of alcohol and
tobacco in the sanme fashion and, thus, enable store clerks to
base their decisions on whether to sell to soneone solely on a
"reasonable belief" wthout the additional requi renent  of

checki ng soneone's "governnent-issued photo identification". He
said he thinks that having sex, particularly with someone just
met, "is a bigger deal" than buying cigarettes.

CHAI R ROKEBERG noted that he had not yet offered the amendnent
being discussed; he was just getting an idea of what the
conmittee wshed to do. He surmsed that the testinony
indicates that if a victimshows a false ID, then that could be
considered prima facie [evidence] that the defendant took
sufficient "reasonabl e neasures”.
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REPRESENTATI VE DYSON countered that in situations in which the
victim | ooks vyounger than stated on the ID or clained by
perpetrator, the judge isn't going to let that defense stand
He expressed opposition to Chair Rokeberg's suggested anendnent.

REPRESENTATI VE MEYER said he agreed with Representative Dyson
with regard to Chair Rokeberg's suggested anendnent; HB 243
shoul d have that "extra hurdle in there."

REPRESENTATI VE COCGHILL said that the |anguage to be deleted by
Chair Rokeberg's suggested anendnent should remain in HB 243.
That |anguage is not just a laundry list, he opined, but rather
is an indicator that the legislature wants a higher [standard].
He also noted, however, that having HB 243 state that
"'reasonabl e neasures' does not include nere statenments"” could
be problematic, although it, too, is just an indicator.

Number 1909

REPRESENTATI VE BERKOW TZ sai d:

All the good intention that this bill undertakes are
going to be dooned if we don't cure the |egal problens
that exist with it. ... Just looking at what the

intent is and then |ooking at just the |anguage here -
this is confusing, this is anbiguous, and it doesn't

get where we need to go. W're using terns |ike
"measures”, which ... Black's Law Dictionary ... uses

as a termfor surveying work. W're tal king about
checki ng governnent |ID. VWhat does checking nean?
Does it nmean waving it around? ... W' re taking about
"nmere statenents”; we're taking about "victims
friends". Are we going to be defining "friends" in

the crimnal code now?

Let's think about what we're trying to do. Let's work
hard, get the right |anguage to do it, and do it
right. It's going to take a little bit of effort.
The intent is good, the objective is good; let's get
t here. Let's not just say "W've got to nove this
thing through the process.” This is a judiciary
committee; let's do our job. ... It's not that hard.
It's just a question of doing a little bit of work and
maybe taking a little bit of tine.
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REPRESENTATI VE JAMES said she agreed with the concept of taking
a few nore days to cone up wth the correct |anguage to
di scourage people from preying on children, as long it is done
in a reasonabl e anmount of tine.

REPRESENTATI VE MEYER remarked that because Legislative Legal and
Research Services drafted HB 243, he trusts that the current
| anguage is sufficient. He also noted that because the sponsor
is confortable with HB 243 as witten, it's good enough for him

REPRESENTATI VE BERKOWN TZ remarked that while Representative
Meyer and the sponsor may be satisfied with the current |anguage
in HB 243, he prefers to exercise his own independent judgnent
and do his own thinking on issues, and he is not confortable
with the bill the way it is. He continued:

| don't think it acconplishes the goal - which | share
Wi th Representative Dyson - and | don't want to kick a
hal f measure down the conmittee hall; | think we ought
to do what we think is right. And we can trust other
peopl e, but what did Ronald Reagan say? "Trust but
verify." And that's our job here; let's verify that
this is doing the right thing. I1t's not going to hurt
to put this thing through the paces a little bit [to
get] a better product.

Number 1760

CHAI R ROKEBERG noted that Representative Ogan has brought forth
anot her suggested anendnment for discussion, 22-LS0770\A. 1
Luckhaupt, 1/22/02, which reads as follows [handwitten changes
i ncl uded] :

Page 1, lines 4 - 13:

Delete all material and insert:

"(b) In a prosecution wunder AS 11.41.410 -
11.41. 440, whenever a provision of Ilaw defining an
of fense depends upon a victims being under a certain
age, it is an affirmative defense that, at the tine of
the al |l eged of fense,

(1) the defendant reasonably believed the
victimto be that age or older, unless the victim was
under 13 years of age at the tinme of the alleged
of fense; and

(2) if the defendant was, at the tinme of
the alleged offense, 19 years of age or older, the
def endant undertook reasonable care to verify that the
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victim was that age or older; "reasonable care"

including but not Ilimted to checking governnent-
issued photo identification or checking wth the
victinls parents; "reasonable care" does not include

statenents by the victimor the victinis friends that
the victimis that age or older."

REPRESENTATI VE OGAN expl ai ned that his suggested anendnent woul d
make paragraph (2) applicable only if the defendant was 19 or
older at the time of the alleged offense; would change
"reasonabl e neasures” to "reasonable care", which is defined in
Black's Law Dictionary; would add the phrase "including but not
limted to" as it pertains to what "reasonable care" entails;

renoves the term "nere" as it applies to "statenents"; [and
reinserts |anguage regarding victins under the age of 13, which
the Frengen decision has ruled unconstitutional]. He posited

that his suggested anendnent, which he is nerely discussing and
not offering at this tinme, would lay to rest Representative
Berkowitz's concerns regarding giving the jury sonme |atitude,
while providing sone guidelines as to what "reasonable care"
nmeans.

Nunmber 1686

CHAI R ROKEBERG, after noting that he agrees with several of the
points that have been raised, assigned HB 243 to a subcommttee

for the purpose of working out a solution. He appointed
Representative Ogan as chair, and al so appoi nted Representatives
Berkowi tz and Meyer. He requested that the subcommttee bring

HB 243 back before the full commttee by m d-February.
ADJ OQURNVENT
Nunmber 1619

CHAIR ROKEBERG called an at-ease at 2:12 p.m in order to
prepare for the Departnent of Law update. [ For m nutes on the
Department of Law update regarding State v. Auliye (mnor in
possession), see the 2:23 p.m mnutes for this date.]
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