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ACTI ON NARRATI VE

TAPE 01-81, SIDE A

Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 5:08 p.m Represent ati ves
Rokeberg, Janes, Coghill, and Meyer were present at the call to

order. Representatives Berkowi tz and Kookesh joined the neeting
as it was in progress.
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SB 161 - TIMELY JUDI Cl AL DECI SI ONS/ JUDGES' PAY

CHAI R ROKEBERG announced the first order of business, CS FOR
SENATE BILL NO. 161(FIN), "An Act relating to the w thhol ding of
salary of justices, judges, and nmgistrates; relating to pronpt
decisions by justices, judges, and nmgistrates; relating to
j udi ci al retention elections for judicial of ficers; and
providing for an effective date."

Nunmber 0106

SENATOR DAVE DONLEY, Alaska State Legislature, cane forth on
behal f of the Senate Judiciary Standing Commttee, sponsor of SB
161. He stated that SB 161 updates and clarifies existing |aw
requiring judges to provide a salary warrant indicating they
don't have any decisions that have been pending for nore than
si x nont hs. It also sets out state policy, in Section 1, for
the majority of cases to be decided within six nonths and for
appellate cases to be decided wthin six nonths of ora

argunent .

SENATOR DONLEY reported that SB 161 al so provides information to
be included in the voter's guide regarding any judicial officer
who was up for retention and failed to issue a salary warrant.
[ Senate Bill 161] provides an annual report to the legislature
of how many cases had been pending nore than the periods of tine
that are set out in the policy as well as additional informtion
about the types of cases that are taking |longer than the target
dates or tines.

SENATOR DONLEY said SB 161 clarifies that information regarding

salary warrants of the judges is public information. In the
past, there was sone difficulty wth +the Departnent of
Adm nistration refusing to provide that information to the
[ Alaska] Judicial Council, which is in charge of ranking and

reviewi ng the judges; wthout being able to get the information,
the judicial council had difficulty making a full analysis.

REPRESENTATI VE COGHI LL asked Senator Donley for the rationale
behi nd the 2004 effective date.

SENATOR DONLEY responded that he thinks the effective date is a
hol dover from the original bill, which had stricter guidelines
for appellate courts. The late effective date was there to give
the court nore tine to "gear up" and clear its docket.

Number 0386
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REPRESENTATI VE JAMES asked Senator Donley what would happen if
the six nmonths go by and the judges don't do what they are
supposed to do.

SENATOR DONLEY answered that existing law has been in place
since statehood whereby in order for judges to get their
paychecks, they nust sign an affidavit saying they have had no
matter pending for nore than six nonths. Whereas [SB 161]
provi des sonme fine-tuning, it doesn’'t change that basic system

REPRESENTATI VE JAMES asked whether many [judges] have not been
getting paid.

SENATOR DONLEY replied that nobst have been getting paid, because
nost have been able to sign their affidavits. He stated that
there are instances when judges don't get paid and have to dea
with a backl og.

REPRESENTATI VE JAMES asked whether it is just a delay in their
paychecks.

SENATOR DONLEY answered in the affirmative. He said [the
judges] won't |ose their noney; once they catch up, they receive
t heir back pay.

Number 0537

REPRESENTATI VE JAMES asked whether [SB 161] allows for this to
be recorded in the election bulletin.

SENATOR DONLEY answered affirmatively. He said for the first
time, a state policy is adopted consistent with the goals of the
court system Also, it is specified that if a judge hasn't been
able to fill out the affidavits and has violated the tine
period, that information would be put before the voters in the
voter's quide. He added that the judge has the opportunity to
respond to that in the voter's qguide.

REPRESENTATI VE JAMES asked whether there have been studies
regarding the costs to the people in court when a judge takes an
extended tinme to make a deci sion.

SENATOR DONLEY responded that nost decisions in the appellate
courts have been acconplished in under a year. He thinks there
are about 20 cases currently before the suprene court that have
been there for nore than a year; few cases have been there for

HOUSE JUD COW TTEE -7- May 6, 2001



nore than two years; and one case has been there for nore than
three years since the final pleading. The court recognizes that
it is too long and is trying to live with the policy of getting
them done within a year.

CHAI R ROKEBERG asked where in the bill the one-year policy is
nment i oned.

SENATOR DONLEY answered that it is on page 1, line 13, and
states "that virtually all appellate cases be decided within one
year following the date that the case is taken wunder
advi senment ".

Number 0730
CHAlI R ROKEBERG asked whether it is reflected in the statute.

SENATOR DONLEY explained that the original bill did include a
one-year provision for appellate courts. The court strongly
objected and said it was wunfair to hold individual justices
responsi ble for the collective inability of the appellate courts
to reach a final decision. Additionally, the courts said the
position of the court admnistration was that |egislative
mandates, as far as judicial tinme decision periods, are
unconstitutional . VWil e recognizing that the six-nmonth [rule]
has worked well, they believe expanding it to include appellate
courts would foster litigation which would likely lead to a
decision that it was unconstitutional. Therefore, that has been
deleted [from the original bill] and policy guidelines and
reporting [back to the legislature] were inserted, which the
court system does not oppose.

CHAI R ROKEBERG asked whether the [final Senate version] reflects
a reaffirmation on the existing state statute and policy, and
clarifies it in relationship to a panphl et and other reporting.

SENATOR DONLEY responded that that is a fair assessnent. He
said it is consistent with existing policy and policy guidelines
that are being adopted by the suprenme court, yet for the first
time this is made public informtion.

CHAI R ROKEBERG asked whet her previously this informtion was not
open to the public.

SENATOR DONLEY responded that several vyears ago the Al aska
Judi ci al Council requested that the Departnment of Adm nistration
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provide information regarding judicial warrants, but t he
depart ment refused.

Nunmber 0963

CHRI S CHRI STENSEN, Deputy Adm nistrative Director, Ofice of the
Adm nistrative Director, Al aska Court System cane forth and
stated that the purpose of this legislation is to encourage
tineliness and elimnate any unnecessary delay in judicial
deci si on- maki ng. He said:

The chief justice and other nenbers of the suprene
court share Senator Donley's concern. And as nany of
you know, they have been taking nmany steps in the |ast
two years to address tineliness issues. Last year the
suprene court adopted very detailed tine standards for
the trial courts.

"Time standard" 1is a quantifiable goal for the
delivery of court services to litigants. D fferent
time standards were adopted for different kinds of
cases. Qur conputer systemis antiquated, but we hope
to start issuing quarterly reports on the achi evenent

of these tine standards later this vyear. Last
Oct ober, we used federal funds to train all judges on
case managenent techni ques. W have established a

mentoring program so that judges who are particularly
efficient can take new judges or less efficient judges
under their wings and teach them the tricks of the
trade.

As the chief justice told you during her State of the
Judiciary speech a few nonths ago, the suprene court
is also commtted to shortening tinme in appellate
cases. About two weeks before this legislation was
introduced, the <court adopted tinme standards for
appel l ate court cases and new procedures for flagging
and nonitoring cases so that cases that are being
del ayed don’t | angui sh

| would note that this is very unusual. VWile it is
pretty comon for suprene courts to adopt tine
standards for the trial courts, it's alnost unheard- of
for a court outside to adopt it for itself, but our
suprenme court thinks this is inportant.
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Judicial tineliness is an inportant issue to everybody
in this room We've been actively taking steps to
address it [and] we're going to continue. Now, while
the court system did oppose the original version of

Senate Bill 161, the bill sponsor has done a great
deal of work on it during the conmttee process.
W're very appreciative of his interest in our
concerns, and we do not oppose the bill in its current
form

The bill nmakes a statenent of |egislative intent that
we believe s a reasonable expression of the
| egislature's will. In fact, it is very, very simlar
to the standards which the suprenme court has been
adopti ng. It does provide for sone extra reporting

requirenents on judicial tinmeliness, both for the
benefits of the electorate and for the benefit of the
| egi sl ature as it's working on the annual budget.

Number 1094
MR. CHRI STENSEN cont i nued:

The issue of the six-nmonth rule has come up. ... As
Senator Donley noted, the rule has been on the books
since 1959. Before any judge or magistrate - we have
99 judges and nmgistrates - can get a paycheck, every
two weeks they just sign this one affidavit that they
have nothing before them that's ready for a decision
to be nmade that has been | anguishing for nore than six
nont hs.

Because the suprene court and the court of appeals are
comnittees, the rule applies to the nenber who is
assigned the job of witing the majority opinion.
That opinion has to be out in six nonths; however, the
full opinion may not be released for sone additional
length of tine because it is subject to negotiation
and revision by the other mpjority nenbers. After the
majority opinion is finished, and only then, can a
di ssent be witten. And then, typically once the
dissent is witten, the najority opinion is redrafted
to answer the dissent.

Ri ght now, we have about 20,000 state enployees, and
the 99 judicial officers are the only ones who have
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their paychecks withheld if they are behind on their

wor K.

Now, | work two hats. |"'m the deputy director, an
adm nistrator, and as an administrator | |ike the six-
nonth rule because it keeps the cases noving. As a
| awyer, on the other hand, and the person who serves
as a general counsel for the institution, | do believe
that the existing six-nonth rule is unconstitutional
and woul dn't survive a legal challenge. It [has] been
followed for 40 years as a matter of comty - comty

being respect for the reasonable w shes of a
coordi nate branch governnent.

The legislature is the funding authority; t he
| egi sl ature has expressed a desire that decisions be
made within six nonths; the legislature has generally
provided funding and resources adequate to get cases
resolved within six nonths; therefore, it would be
unreasonabl e not to respect the legislature's w shes.

Last fiscal year we had about 150,000 new cases filed

with the court system During that fiscal vyear,
courts disposed of 150,000 existing cases; that's a
| ot of cases. And during that year there were, |

beli eve, 25 occasions when a judge or nmagistrate could
not execute the affidavit and had their paycheck
wi thheld for some period of time, wuntil they could
execute the affidavit. Twenty-five delays out of
150,000 cases under the perfornmance neasure that's
been set by the legislature is really a pretty good
record, but it's not perfect.

You m ght ask, "Why is the suprene court inposing new
tinme standards and training judges to be nore
efficient?" And pretty sinply, the six-nmonth rule
applies to the period of tine once a decision is ready
to be nade. There's a whole period of tine in a case
before [a] decision is ready to be nade, when the
| awyers are spinning their wheels, conducting discover
[and] having hearings. ... W strongly believe that
t hrough better case managenent techniques and riding
herd on the lawers a little better, we can get that
period of time down as well.

M. Chairman, the basis for our view that the |aw
woul dn’t survive a legal challenge is what's happened
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in other states. There are about a half a dozen
states or so that have a simlar law to our six-nonth
rul e. It's been challenged three tines - in
W sconsin, Montana, and Nevada. Each tine, the [|aw
was thrown out for reasons which are directly
appl i cabl e under the Al aska constitution.

First, our constitution provides that a judge's
conpensation shall not be dimnished during the term
of office, except by a general reduction applicable to
all state enpl oyees. Now, M. Chairman, as you know,
noney has a tinme value, and if you withhold a judge's
salary for a period of tine, you have the effect of
dimnishing it.

| think the record ... was set about 15 years ago by
an Anchorage judge; she was carrying an active
casel oad of 800 cases, and she had one case that was
del ayed beyond six nonths, ... and she had her
paycheck wi thheld for over four nonths. It is sort of
difficult to argue that that didn’t have the effect of
di m ni shing her salary during the course of the year

Nunmber 1314
MR. CHRI STENSEN conti nued, stating:

Second, wunder our constitution the suprene court is
charged with admnistering the judicial branch, not
the legislature. The six-nonth rule is really sort of
a mcromanagenent that goes to the very heart of the
suprene court's authority to admnister our branch.
It applies to the work of every judge, every day, in
every case.

M. Chairman, there is also a whole |line of cases from
other states in which the legislature has tinelines
for courts to conduct thenselves ... but has not put
the penalty of w thholding paychecks. There's about a
dozen of those cases and with alnost unanimty - |
think with one exception - those cases hold that
| egi slatures can't set those tinelines.

There is a rule of constitutional |aw that one branch
of governnent can't set a tineline for another branch
to carry a constitutional function. This rule is
generally invoked to protect the executive or the
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| egi slature from court orders, but rules like this do
cut both ways.

Notwi t hstanding our belief that the current law is
probably unconstitutional, you' ve never heard us cone
into the legislature and conplain about it. And |
woul d suspect that none of you have ever been
approached by your local judge and heard conplaints

about it. W do hear grunbling fromtine to tine in
court admnistration, ... and our answer [is] always
the same: "If you don't like the law, file a |awsuit.
But until you file a lawsuit and get it thrown out,

get your cases done and get your affidavit in if you
want a paycheck."

Qur goal, | think, is to make sure that circunstances
don't arise which would cause 1 of the 99 individual
judicial officers to decide to file a lawsuit to throw
out the six-nmonth rule. In the states where it has
been thrown out, the |lawsuits have al ways been brought
by individual judges who were unhappy that their check
was w thheld, never by the suprenme court or the court
systemas an institution.

This bill in its current form elimnates all those
t hings which we believe mght have resulted in a |egal
chal l enge to the existing six-nonth rule.

CHAI R ROKEBERG asked whether [there could be a |egal challenge]
if [judges] decide to do so based on constitutional issues.

Nunber 1440

MR. CHRI STENSEN responded that they could if they wanted to;
however, he suspects nbst won't because they believe they have
adequat e resources.

REPRESENTATI VE BERKOW TZ asked whether the court system has the
authority to inpose its own sanctions on its nenbership.

MR. CHRI STENSEN answered that Wsconsin threw its version of the
six-month rule out; the suprene court, in its opinion, struck
down the six-nonth rule but adopted a court rule that was very
simlar.

REPRESENTATI VE JAMES renmarked that she w shes [the commttee]
would do that, because this |anguage doesn't seem proper.
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However, she agrees "they ought to pull us out of the fire" and
put in a court rule. She asked M. Christensen whether it wll
be nore effective to have information in the election bulletin.

MR. CHRI STENSEN responded that [the Alaska Court Systen] does
not oppose that. He said he could provide the list of the 25
times judges had their paychecks withheld |ast year; that has
al ways been a public record.

REPRESENTATI VE JAMES remarked that she is wlling to support
t hat because she thinks it is inportant for people to know.

Nunmber 1653

REPRESENTATI VE BERKOW TZ stated that it seens to him [the
| egislature] is running afoul by requiring the court officers to
insert information about their salary warrants in the election

panphl et .

CHAI R ROKEBERG said there could be a debate in terns of power,
which resides in the legislature, to establish election statutes
and how elections are conducted. He said that would even
strengthen the position.

REPRESENTATI VE BERKOW TZ asked whether [the legislature] would
require any publication, for exanple, of APOC (Al aska Public
Ofices Commssion) violations or ethics convictions in the
| egi sl ature.

REPRESENTATI VE JAMES responded that there is a difference
between putting it in the election panphlet and putting it on
the ball ot.

CHAI R ROKEBERG stated that according to correspondence from the
Al aska Judicial Council requesting the information in order to
performtheir job, he thinks it is legitimate.

Number 1770

MR. CHRI STENSEN noted that Bill Cotton from the Al aska Judici al
Council has said he is going to put this on their web site al ong
with the other information.

REPRESENTATI VE BERKON TZ, in reference to the el ection panphlet,
stated that the judicial officers are bound by sone strict
ethical requirenents about what they can and can't say, in terns
of their ability to run elections. He asked whether it would be
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permssible for a judicial officer who was required to put this
information in an election panphlet to offer an expl anati on.

MR. CHRI STENSEN r esponded that he didn’t know.
Number 1821

SENATOR DONLEY remarked that they do have the opportunity to
respond.

CHAI R ROKEBERG asked whether, if there is a charge nmde in
public during the course of the election, the judge has a right
to respond.

MR. CHRI STENSEN responded that once a canpaign conmttee has
formed, a judge has the right to rai se noney and respond.

SENATOR DONLEY remarked that he thinks a judge has the right to
respond on his or her own.

MR. CHRI STENSEN stated that there is a very strict code of
judicial ethics that restricts a lot of what a judge is able to
say about a case that's pending or inpending in any court of the
state. For exanple, if a judge has handl ed a case and there are
charges against him or her in that case, the judge can't
publicly make certain coments while it's still pending in the
suprene court.

CHAI R ROKEBERG remarked that if it were printed in the panphlet
that [the judge] did not receive his or her warrants a certain
nunber of tinmes, the judge should have the right to respond. He
asked whether it 1is because of "standing" issues that this
hasn't been chal |l enged before.

Number 1930

MR. CHRI STENSEN responded that a judge would have standing to
chal l enge; so, probably, would the institution. However, he
didn't know whether a nenber of the public would have that
power . The only people who suffer any financial hardship are
the 99 judicial officers. Logically, they're the only ones who
would be wlling to spend the noney to be relieved of the
bur den.

SENATOR DONLEY informed the commttee that he is willing to take
advice fromthe court systemas far as the effective date.
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CHAl R ROKEBERG asked M. Christensen, "What's the burn rate on
your case backl og?"

MR. CHRI STENSEN answered that there is nothing mandatory about
the case backlog in [the bill].

CHAI R ROKEBERG asked whether this should be in effect for the
next el ection.

MR. CHRI STENSEN responded that since it's now nore advisory than
mandatory, he believes it would be fine to start the beginning
of next year.

REPRESENTATI VE JAMES made a notion to adopt Anendnent 1, on page
6, line 11 [to change the effective date to] January 1, 2002.

Nunmber 2034

REPRESENTATI VE BERKOW TZ obj ect ed.

SENATOR DONLEY said he didn't have any objection to the date.
MR. CHRI STENSEN r enar ked that he woul dn't have any objection.

REPRESENTATI VE BERKOW TZ explained that his objection to the
bill i1s not because of its subject, but is based on his respect
for the separation of powers.

REPRESENTATI VE MEYER stated that the admnistration has said it
is OKwith this date; if that weren't true, he would agree wth
Representati ve Berkow tz.

REPRESENTATI VE BERKOW TZ remarked that he doesn't always agree
with the adm nistration

CHAI R ROKEBERG pointed out that it is not the adm nistration but
the courts. He comented that he thinks if this bill nerits
consideration by the legislature, it should be enforced for the
next el ection.

Nunmber 2148

A roll call vote was taken. Representatives Coghill, Meyer,
Janes, and Rokeberg voted in favor of Amendmnent 1.
Representatives Berkowitz and Kookesh voted against it.

[ Representative Ogan was absent.] Therefore, Anmendnent 1 was
adopted by a vote of 4-2.
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Number 2155

REPRESENTATI VE JAMES noved to report CSSB 161(FIN), as anended,
out of commttee wth individual reconmendati ons and the
acconpanyi ng zero fiscal note.

REPRESENTATI VE BERKOW TZ obj ect ed. He stated that he thinks
[the legislature] is violating the separation of powers by
conpelling the judiciary to do sonething. He said he'd be
interested in hearing how this action is not a violation of the
separation of powers.

CHAIR ROKEBERG responded that the admnistration of the
elections is in purview of the legislature, which is the primry
reason [why this is not a violation of the separation of
power s] . He said he thinks the public has the right to know
this information.

REPRESENTATI VE BERKOW TZ remarked that he doesn't dispute that;
however, he is disputing that the legislature is conpelling not
only information about elections, but that the court system and
the judicial officers nust file affidavits. He said he thinks
it is an inappropriate intrusion of the legislature on matters
that should be left internally to the judiciary.

REPRESENTATI VE JAMES noted that this has been existing |aw since
statehood, and she doesn’'t think [the commttee] should be
di scussing that portion of it.

REPRESENTATI VE BERKOW TZ responded that there was an indication
that it is wunconstitutional, and it is only for the sake of
comty that the courts have not pursued an objection.

Nunber 2248

A roll call vote was taken. Representatives Coghill, Meyer,
Janmes, and Rokeberg voted in favor of noving CSSB 161(FIN), as
anended. Representatives Berkowitz and Kookesh voted against
it. [ Representative Ogan was absent.] Therefore, HCS CSSB
161(JUD) was reported from the House Judiciary Standing
Conmittee.

SB 176 - DI STRI BUTORSHI PS

CHAI R ROKEBERG announced the final order of business, CS FOR
SENATE BILL NO 176(L& ) am "An Act prohibiting certain
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coercive activity by distributors; relating to certain required
distributor paynents and purchases; prohibiting distributors
fromrequiring certain contract ternms as a condition for certain
acts related to distributorship and ancillary agreenents;
allowing dealers to bring <certain court actions against
distributors for certain relief; and exenpting from the
provisions of the Act franchises regulated by the federal
Petrol eum Marketing Practices Act, situations regulated by the
Al aska gasoline products leasing act, and distributorship
agreenents relating to notor vehicles required to be registered
under AS 28.10." [Before the commttee was HCS CSSB 176(L&C). ]

Number 2282

JOHN HAXBY, Waukesha Al aska Corporation, cane forth to discuss
SB 176. He told nenbers the conpany was started in 1972 by his
father, and he hinself has been operating the business since
1984. There are approximately 13 enployees, and the nmain
busi ness involves the sale and distribution of nmachinery for all
servi ces throughout Al aska. He stated:

Over the last 30 years, we've been in relationships
w th manufacturers. Rel ati onshi ps change over tine,
and there are occasions where distributor agreenents
are yanked w thout warning. In many cases this can
cause irreparable harm financially. Al askan smal |
busi nesses see imediate losses in jobs and, in our
case, it has resulted in sonme $300,000 in wunsold
i nventory, which remains on our shelf.

Basically, what SB 176 does ... is it levels the |lega
playing field in Al aska. Legal challenges are
extraordinarily expensive, and in nobst cases deep-
pocketed Qutside manufacturers sinply run you out of
noney. Cases like this can and have easily run into
hundreds of thousands of dol | ars. - In one
noticeable instance ... legal bills have exceeded $1
mllion and clinbing, even in a case in which the
| ocal Al askan conmpany has won in every court that's
south of the 9th Crcuit. And in that particular
case, there are continuing appeal s.

This bill also keeps manufacturers from forcing
unwant ed or unordered inventory on Al askan busi nesses.
It's not uncommon to be nade part of quotas unknown to
yourselves, and [be] told, "Hey, you're going to take
this inventory because you're our distributor. Take
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it or w're going to termnate you or we're not going
to have a relationship anynore.”

The bill also allows for the orderly disposition of
inventory if a distributor agreenment is in fact
yanked. It returns precious capital for that
inventory, which would be remaining at the tinme of
termnation of the distributor agreenent, to be
ret ur ned. The inventory would go back to the
manuf acturer and there would be a repurchase by the
manuf acturer of that inventory. This all ows Al askans

to take that capital and reinvest it in businesses
here in the state.

Nunmber 2399
MR. HAXBY conti nued:

The bill also allows that in the event of a death of a
distributor or the death of a dealer that an orderly
and equitable return of inventory can be acconplished
qui ckly. It's especially inmportant in these cases to
be able to have an orderly disposition of inventory
and/or the business, because nmany tines the IRS
[Internal Revenue Service] conmes in and they val ue the
busi ness according to the past performance of the
busi ness.

In the event that a distributorship is in fact yanked

- and the IRS comes and says, "W have a tax bill
because your business is valued at 'X dollars,” and
they assess a tax value - ... the value of the
business may in fact go to zero and ... the tax
liability remains with the estate of itself. So,

theoretically, it has the possibility to w pe out the
heirs after the death of a deal er

| read through this commttee substitute and | have
pretty much agreed with the way it is witten at this
time, with the exception ... on page 6, ... line 11,
where it tal ks about distributor agreenent [neaning] a
witten agreenent. In the original |language ... three
other words [were] in there, which stated "expressed,
inplied, [and] oral". And | think it’s inportant to
note that oral agreenents are, ... especially in
Al aska, relatively comon.
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TAPE 01-81, SIDE B
Number 2472

MR. HAXBY went on to say:

I'd like to ask for your support of this bill. I
think that it's good for Al askan businesses. | think
it's good for Al askan enployees, and that it should
treat everyone in Al aska simlar.

REPRESENTATI VE BERKOW TZ asked whether anyone wth |ega
expertise intended to testify.

CHAlI R ROKEBERG answer ed no.

REPRESENTATI VE JAMES stated that she understands the conflict
between big businesses and the little businesses, and between
the supplier and the person who is having these distributors’
products on his or her shelves. She said she has a lot of
experience with this and wi shed this had been |law on the books
when she was a bankruptcy trustee. Also, as an accountant, she
has seen people who have had a distributorship taken away, which
was di sastrous. She stated that she thinks this is a good idea
to protect Al askan busi nesses. She noted that she is concerned
whet her having an in-state distributor will be a problem

CHAI R ROKEBERG responded that [yesterday in the House Labor and
Commerce Standing Conmittee] the testinmobny was that many tines
the manufacturers end up being distributors. He stated that he
had added [to the bill], "manufacturers wth 50 or fewer
enpl oyees, " which generally covers nost manufacturers in Al aska.

REPRESENTATI VE JAMES said she has also worked with whol esal ers
and knows they have rules and regul ati ons about whether or not

their product is being properly displayed and nmanaged. She
stated that she doesn't think that will affect people in Alaska,
and she doesn’t think anything in the bill would be an unfair

tradi ng practice.
Number 2285

JANEECE HI GA NS, General Manager, Al aska Rubber & Supply, Inc.
testified via tel econference. She stated:

W had a signed dealer agreenent in place

Regi onal sales [representatives] made oral changes to
that agreenment with regard to volunme discounts. For
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15 years we followed the instructions of the sales
[representatives], and every nonth the paperwork was
filed, accepted, and discounts were applied to our
account .

The parent conpany sold the manufacturing plant and
the variances were noted. Because we had not foll owed
the original signed docunent procedures, they demanded
we repay all discounts, and when we refused we were

termnated as a dealer. Since the paperwork had been
mailed, the distributor also charged the owners and
previ ous gener al manager wth RICO [ Racketeer
I nfl uenced and Corrupt O ganizations Act] violations
and crimnal charges. These were very serious
char ges.

W have prevailed at every level, and the ruling by
the court provided that the oral changes nmade by the
sal es representative and accepted for 15 years by the
distributor, in fact, becane the new deal er agreenent.
This case has been to the 9th Circuit, and we have
prevailed at that level as well. Oral agreenents and
oral changes to existing agreenents happen every day
of the business world, and | urge you to keep | anguage
inthis bill to cover that issue.

As a side note, we also have dealers to set up
t hroughout the state. W support them w th inventory,
training, and technical data. This bill wll affect
us from both sides of the distributor-dealer
agreenent, and we feel it is fair.

CHAI R ROKEBERG asked Ms. Higgins for the nanme of the case in the
9th Grcuit [Court of Appeals].

M5. HHGA NS responded that it was Aeroquip vs. Al aska Rubber &

Supply, Inc. and the partners were Don Adans, Drennon (ph)
Adanms, Tom Moore (ph), and Al aska Interior Rubber. It is still
bei ng appeal ed, and the |egal bills are $1.2 nillion.

Furthernore, the 9th G rcuit wupheld the ruling of the |ower
courts.

CHAI R ROKEBERG asked whether the 9th Circuit had remanded it to
Judge Singleton [of the U S. District Court].

M5. HGE NS answered in the affirnative.
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CHAI R ROKEBERG asked whether the 9th Crcuit tal ked about the
oral or the inplied contracts.

M5. H GA@ NS answered that that was the basis of the whole thing
bei ng uphel d.

Nunber 2101
DEBORAH LUPOR testified via tel econference. She stated:

This is an inportant concern. [ For] many smal
busi nesses, one of their major conplaints is that
[they don't] have the tine, the staff, or the
resources to respond to |egal challenges. Wet her
sonebody slips and falls on the sidewal k and sues for
darmages, or ... on the other side, the big guys decide
to yank a distributorship agreement, ... they just
don't have the resources to respond.

| want to nention that in talking to a nunber of
busi ness owners, what | discovered is that yanking the
distributorship agreenment has nothing to do wth
performance in many, many cases. It has everything to
do with developing new narkets. O maybe a new
managenent cones in or naybe a big distributor is
trying to sign up sonebody in Seattle, and the Seattle
guy goes, "Well, | wll take your product only if |
get the Alaska market as well." And before you know
it, the Al aska business, who has trained enpl oyees and
built infrastructure and has cone, in fact, to depend
on this product, ... is suddenly, wth sonetines no
notice, sonetinmes 30 days, ... gone. And they're left
with inventory that here in the Minicipality of
Anchorage they continue to pay inventory tax [on].

I"'m also very concerned about what happens when
the dealer dies and passes his estate on to famly.
They're already dealing with a horrific |oss, and then
to get stuck with huge IRS bills that may actually
| eave them in the red with no business at all even to

pay that bill is beyond contenplation. | thank you
for hearing this bill [and] | urge you to pass it.
Nunmber 1984

CHAIR ROKEBERG announced that [the commttee] has received
suggestions for [three] anendnents. He noted that they are
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i ssues discussed the day before at the House Labor and Commerce

Standing Committee hearing. He offered the followng
corrections: the first one should say page 3, line 22, instead
of [line] 16; the second one, page 3, line 26, instead of [line]

20; and the third one, page 6, line 11.

CHAI R ROKEBERG made a notion to adopt conceptual Anendnent 1, on
page 3, line 22, to insert "without cause" followng "term nates
a distributorship agreenment”. He explained that this is a
requi renent that the distributor actually purchases the business
if there is a termnation. He said this is whether it's wllful
or not. Wth termnation, there would be a statutory mandate to
term nate; however, it seens to himthat there would have to be
a termnation w thout cause. If there is a breach of contract
on the part of the dealer, the distributor shouldn't have to buy
the business if the dealer didn't neet his or her bargain.

MR. HAXBY remarked that he understands; however, when this had
been discussed with Legislative Legal [and Research Services]
new i ssues regarding what is "cause" were brought up. He said
that had to be taken out because they couldn't give every
definition for cause.

CHAI R ROKEBERG stated that it troubles him and asked, if there
is a termnation because the dealer is not performng, whether
the distributor has to buy the deal er out.

MR. HAXBY responded that the value of the business would be
deci mat ed.

CHAI R ROKEBERG asked whether the "crucible" of the narketplace
woul d take care of the valuation, which is why the House Labor
and Comrerce Standing Commttee deleted "good will".

MR. HAXBY concurred.

Nunber 1826

REPRESENTATI VE BERKOWN TZ remarked that [the committee] is trying
to itemze what the harmis in Sections 1 and 2, and suggested

that the distributor be liable for danages i ncurred.

CHAI R ROKEBERG said he thinks that is difficult because of the
nature of the inventory and the assets in the inventory.

REPRESENTATI VE BERKOWN TZ noted that the bill states, "the
distributor shall be liable for danages incurred".
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CHAI R ROKEBERG replied that hopefully being nore specific wll
avoid litigation.

REPRESENTATI VE BERKOW TZ renarked that it seems if t he
distributor chose to disregard any of these requirenents, he or
she would go to court.

Nunber 1768

REPRESENTATI VE JAMES stated that she can support purchasing back
the inventory, since it is her experience that |eftover
inventory is worth nothing. She added that she agrees wth
Representative Berkowitz's statement that [the distributor]
shoul d pay the damages; however, she thinks they need to pay at
| east 85 percent of the cost of inventory.

CHAI R ROKEBERG i nf orned Representative Janes that on page 2 that
is included under "D sposition of nerchandise renmaining upon
contract termnation."

REPRESENTATI VE BERKOW TZ pointed out that AS 45.45.710 is the
buy-back provision, and AS 45.45.740 specifies other damages.
He stated that itemzing like this can also have the effect of
bei ng excl usi onary.

CHAI R ROKEBERG r esponded that it is not danages per se; it's the
val uation of the business.

REPRESENTATI VE BERKOW TZ replied that, for exanple, there could

be costs that have nothing to do with assets, good wll, or
machinery; it could be the tinme the individual spent pursuing.
He suggested just saying [the distributors] are Iliable for
damages.

CHAIR ROKEBERG remarked that there is a "wthout cause
termnation" and [the commttee] wanted to narrow it.

Number 1640

MR. HAXBY suggested that the change not be nade. Typically, he
said, in a business valuation there are all kinds of things that

are taken into account at that tine. He said good wll was
elimnated specifically because it was thought to be sonething
that was not definable. Most of the tinme, in a business
val uation, growh rates and growh curves of the business are
| ooked at. If it is gaining 25 percent year over year, then

HOUSE JUD COW TTEE - 24- May 6, 2001



that may have a nmultiple of earnings for one business. |If it is
in decline, however, it would have a nore limted valuation.
Rat her than addressing damages, which are tough to define, a
met hodol ogy like this allows it to be acconplished nore quickly.

REPRESENTATI VE JAMES renarked that good will can be neasured;
peopl e buy businesses, including good will.

CHAI R ROKEBERG agreed that it can be recognized; however, if
there is a termnation wwth or wthout cause, the statute would
force the distributor to pay.

REPRESENTATI VE BERKOW TZ stated that it can't be done wthout
cause. He expressed that every agreenent is governed by the
covenant of good faith and fair dealing.

CHAI R ROKEBERG responded that he thinks the contract has to be
respected here.

REPRESENTATI VE BERKOW TZ stated that a distributor can't just
cut sonebody off w thout suffering consequences. When there is
a breach of the inplied covenant, then the question arises as to
what the danages are. In nost instances when there are disputes
between parties, the parties are allowed to "hamer out"” the
di fferences anongst thensel ves. [ The legislature] tries not to
mandat e, through the |egal system specific results for
i nstances between types of parties. Here, [the legislature] is
trying to deal with a contract dispute, and should be careful
about prescribing a result.

CHAI R ROKEBERG remarked that he thinks [the commttee] is trying
to narrow t he issues.

Nunber 1499

REPRESENTATI VE JAMES stated that Chair Rokeberg is tal king about
a small business in Alaska with a huge distributorship Qutside,
and this small business has no opportunity to go to court. | f
sonmething is in state law, [the distributors] wll change the
way they do business with Al aska.

CHAI R ROKEBERG agreed and said that is why [the commttee] wants
to add machi nery and assets into the bill

MR HAXBY noted that other states have laws simlar to this.
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REPRESENTATI VE BERKOWN TZ remarked that this is what "tort
reform was about. [ The legislature] took away sone "hammers”
fromthe small businessperson by limting punitive danmages.

Nunmber 1416
CHAI R ROKEBERG wi t hdr ew conceptual Anendnent 1.

[ Arendnent 2, which was not offered, would have anended page 3,
line 26; it read: "Insert the words 'good wll," follow ng
“including ".]

CHAI R ROKEBERG nmade a notion to adopt Anmendnent 3, which read:
Page 6, Line [11]
Delete the words "a witten agreenent”

Insert the words "an agreenent, whether expressed,
inplied, oral, or witten,"

[ The foregoing was corrected regarding the change to line 11,
and would place the Jlanguage following "'distributorship
agreenent' neans". ]

REPRESENTATI VE BERKOWN TZ suggested that it say "a wvalid
agreenent".

CHAI R ROKEBERG offered that the anmendnent could read, "to be
consistent with a valid agreenment that's enforced by UCC
[ Uni f orm Conmrer ci al Code] ".

REPRESENTATI VE BERKOWN TZ stated, "within paraneters.”

CHAI R ROKEBERG remarked that he is concerned about that, given
the history of this case from M. Higgins.

REPRESENTATI VE BERKOW TZ responded that with her case there is
inplied contract and there is detrinmental reliance.

CHAI R ROKEBERG stated that there is sone type of an addition to
the contract because of the inplied actions of the parties.

Number 1335

REPRESENTATI VE MEYER stated that [the House Labor and Conmerce
Standing Commttee] spent a lot of tinme on this, and he was on
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the opposite side from Chair Rokeberg. He noted that [the
commttee] thought if a person were to go into business with a
| arge corporation, it should be in witing.

CHAI R ROKEBERG responded that according to the wtness today,
this common business activity doesn't necessarily nean "you have
to go around and anend your contract every time you have a ...
| ong-termrel ationship.”

REPRESENTATI VE MEYER said this is supposed to be witten for
future events, and he thinks [the |egislature] would want nore
people to put their agreenents in witing, rather than doing
themorally and by handshake.

REPRESENTATI VE JAMES st at ed:

You wouldn't get one because the salesman has the

right. He's on the grounds to nmake this agreenent,
has the rationale, ... and is authorized to do it in
this particular case. And then he notifies that this
has been changed and this is happening. If that had
gone back to the place where they got the witten
agreenent, they'll never get one.

REPRESENTATI VE KOOKESH remarked that he doesn’t have a problem
with [Chair Rokeberg's] valid agreenent with the UCC

Nunber 1222

REPRESENTATI VE COGHI LL said [the commttee] should study how the
UCC deals with contracting sone of the oral agreenents. He
suggested adding the expressed, inplied, oral, [or witten]
| anguage.

REPRESENTATI VE MEYER objected to Anendnent 3 [as witten and
provided in conmttee packets].

CHAI R ROKEBERG renmarked that he thinks this is the right way to
go, and is willing to go to UCC | anguage.

REPRESENTATI VE BERKOW TZ asked, assum ng Amendnent 3 passes and
[the commttee] finds that it crosses wires with the controlling
case | aw, whether [Chair Rokeberg] would help repair the problem
on the [House] fl oor.

CHAI R RCKEBERG answered that he would, but doesn't think [there
will be a problen.
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REPRESENTATI VE MEYER stated that he thinks it is poor business
practice to not have an agreenent in witing.

Number 0940

A roll call vote was taken. Representatives Berkow tz, Kookesh,
Janmes, Coghill, and Rokeberg voted in favor of Anmendnent 3.
Representative Meyer voted against it. [Representative Ogan was

absent.] Therefore, Amendnent 3 was adopted by a vote of 5-1.
Nunber 0925

REPRESENTATI VE JAMES noved to report HCS CSSB 176(L&C), as
anmended, out of commttee wth individual recommendations and
t he acconpanying zero fiscal note. There being no objection,
HCS CSSB 176(JUD) was reported from the House Judiciary Standing
Commi ttee.

ADJ OURNVENT

Nunber 0902

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 6:35 p.m
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