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CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 2:05 p.m Represent ati ves
Rokeberg, Ogan, Coghill, and Meyer were present at the call to
order. Representatives Janmes and Berkowitz arrived as the
nmeeting was in progress.

HB 268 - LIMTS ON RIGHT TO PRI VACY

Nunmber 0069

CHAI R ROKEBERG announced that the commttee would hear HOUSE
BILL NO 268, "An Act relating to the constitutional right to
privacy."

Number 0087

REPRESENTATI VE JOE CGREEN, Al aska State Legislature, sponsor of
HB 268, explained that Article I, Section 22, of the Al aska
State Constitution, which goes back to [1972], indicates that
the right of the people to privacy is recognized and shall not
be infringed. He said it further states that the legislature
shal | inplement this section, and he offered that this
i npl enentation is the goal of HB 268. VWiile this right [of
privacy] is a very significant right, he continued, it does not
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necessarily guarantee, or create any further right to receive
noney, public benefit, or public service. He opined that
al though in the past, the right of privacy has been used as a
justification for certain decisions in court proceedings, HB 268
is a way of explaining to the courts what "we" believe the right
of privacy was instituted for.

REPRESENTATI VE GREEN said that although the federal governnent
does not have [the right of privacy] in the U S Constitution,

several states do have it in their constitutions. He said he
believes - although there is not a record following the
inplenmentation of it - that the concept of the right of privacy

does not indicate that "that's"™ what was intended when they
passed the right of privacy. He paraphrased the definition of
the right of privacy from the dictionary as, "a seclusion, a
right to not be peeked in on, if you will." To then stretch
that neaning to include some sort of a funding definition, he
opi ned, goes beyond what was intended at the tine of
i npl enent ati on. He offered that HB 268 is sinply a nethod of
saying to the courts, "this is the way we believe:" There
should be a severance between the right of privacy - as it was
i ntended - and any fundi ng denand.

REPRESENTATI VE BERKOW TZ asked Representative G een how he knew
what the intent was of the framers of this particular
[constitutional] anmendnent, and what he thinks is the extent of
the right to privacy: what did it nmean to him

Number 0348

REPRESENTATI VE GREEN responded that it is speculation as to what
was neant [by the franers] since there is no record. Ret ur ni ng
to a nmeaning fromthe dictionary, he paraphrased, "as opposed to
being in the public, you're in the private." He said that the
[right of privacy] was inplenented back when there was a
breakt hrough in the electronic surveillance industry, and
"we're" assumng that the intention was that a person wouldn't
have to worry about electronic intrusion. He related his belief
that the right of privacy provides that a person in his/her hone
shouldn't have to worry about governnent intrusion wthout
proper warning. Furthernmore, it also includes being able to
hook up a conputer at hone and not worry about some ot her person
or group being able to electronically gather information via
t hat conputer

REPRESENTATI VE BERKOW TZ observed that a reasonable expectation
of privacy is already contained within the Fourth Anendnent [ of
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the U S. Constitution]; he posited, therefore, that Article I,
Section 22, does nothing that is not already addressed at the
federal |evel

REPRESENTATI VE GREEN countered that [Article 1, Section 22] does
nor e. He suggested that it clarifies [the right of privacy]
wth regard to the breakthrough in electronic surveillance,
which created an opportunity for private information to be
attached and di ssem nated el ectronically.

CHAIR ROKEBERG questioned the assertion that the U S
Constitution has a guarantee of right to privacy.

REPRESENTATI VE BERKOW TZ pointed out that it is in the "penunbra
[doctrine] of rights,” and that wunder the Fourth Amendnent,
every citizen has a right to be free from unreasonabl e search
and seizure from governnent, which neans that a governnent can't
unreasonable intrude into peoples' Ilives, and which would
i nclude things like "snooping on their conmput er s* or
el ectronical ly eavesdroppi ng absent a valid warrant.

CHAI R ROKEBERG acknowl edged that case law has held with the
[ penunbra doctrine], although he questioned whether there was a
specific "recitation" in the U S. Constitution on the issue [of
the right of privacy].

REPRESENTATI VE BERKOW TZ explained that because the privacy
clause is specific to the Alaska State Constitution, it 1is
broader than in the U S. Constitution.

Number 0609

REPRESENTATI VE OGAN noted that [page 44] of Gordon S. Harrison's
Al aska's Constitution A Ctizen's CGuide, addresses Article 1,
Section 22, and includes reference to the fact that the
del egates to the constitutional convention had considered but
then rejected |anguage regarding unreasonable searches and
seizures. He also noted that this book refers to the Departnent
of Public Safety's Alaska Justice Information System (AJIS) as
the inpetus for this constitutional anmendnent due to fear of a
"Big Br ot her ™ gover nnment i nformation bur eaucr acy.
Representative Ogan surm sed that M. Gordon apparently had to
research sonme record in order to obtain this information, and
therefore, he said, this book could be considered a credible
sour ce. Representative QOgan, paraphrasing information found in
M. Gordon's book, said that many privacy cases in Al aska have
arisen in the context of searches and seizures, and the
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| egi slature has not yet provided the statutory inplenentation
that was referred to in [Article I, Section 22]. Representative
Qgan posited: "that was all we're trying to do here.”

REPRESENTATI VE BERKOW TZ ar gued:

That's not all we're trying to do here. It seens
pretty clear to me what this is: this is a trapdoor
to get away from the |anguage that's contained in the
Senat e budget. | can read the witing on the wall.
There's a good nunber of you on this conmttee who are
co-sponsors of this, and | know which way it's going
to go. | think it's really unfortunate that when
you're attacking the constitution the way this section
does, that we don't have a full vetting. | think

that's really tragic.
Nunmber 0788

CHAI R ROKEBERG warned that regardl ess of personal feelings, the
i ssue here is whether the legislature has the right to inplenent
this particular constitutional anmendnent - [Article I, Section
22] . He said that he thinks [Article I, Section 22] very
clearly states that the |egislature does have that right. He
added that the question then becones whether this is the proper
course of action, and he suggested that "this" is what "we"
shoul d be speaking to.

REPRESENTATI VE BERKOW TZ suggested then that they |ook at what
the anendnent - Article |, Section 22 - says, and he
par aphr ased: The right of privacy is recognized and shall not
be infringed. He then referred to HB 268 and paraphrased: The
right of privacy does not create a right. He opined that [the
| anguage in HB 268] is infringing on the right of privacy just
by its very definition, and he questioned how rights can create
other rights; rights exist on their own, he added, rights are
not creat ed.

REPRESENTATI VE CGREEN sai d:

That's exactly why it says that; it does not create a
right. You're absolutely right. This is just trying
to say the obvious, but there are people, and
certainly courts who perhaps attach that and create a
right. This says "no, that does not" - the wording in
the constitution does not create a right to any of
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this kind of financing. It doesn't say it does; it
says it does not.

REPRESENTATI VE BERKOW TZ countered that it's not just financing;
it's noney, benefit, or service. He asked whether anyone had
done any investigation into what types of noney, benefit, or
services would be inpacted by this provision [of HB 268]. To
clarify his question he said, "Wiat's the inpact? Wat is this
| egislation intending to reach? Whi ch public noneys? Whi ch
public benefits? Wich public services will be reached?"

CHAI R ROKEBERG r equest ed t hat decorum be mai nt ai ned.
REPRESENTATI VE GREEN r esponded:
What does it affect? It doesn't affect anything. | f

we said, on the other hand, that this creates a right
to public noney, public benefit, public service, then

that question would have nuch nore relevance - it
woul d say what does this affect. Al we're saying is,
the legislature shall inplenment this section, which
says that the right of privacy exists. It says it

does not create a right in any other thing. [It] bhas
nothing to do with what it's going to affect; it's
what it's not going to affect.

REPRESENTATI VE BERKOW TZ pointed out that there is case |aw "out
there" - Alaska Wldlife Alliance v. Rue - that held that under
the right of privacy provision, the Alaska Departnent of Fish
and Gane (ADF&G) was entitled to redact the nanes of public
enpl oyees and private contractors from tine sheets requested
under the Public Records Acts when those individuals had

received threats against their |Iives. "So, public officials
whose privacy rights protect the disclosure of personal
information now will not have [that] privacy protection because

they are receiving a public benefit derived from the privacy
right,"” he predicted.

Nunmber 0982

REPRESENTATI VE JAMES suggested that, "he's got his arnms three
feet long reaching into sonmething that doesn't really apply in
this case. W're not tal king about those kinds of benefits.”

REPRESENTATI VE BERKOW TZ questioned what case she was referring

to, and what kind of benefits they were talking about. He
enphasi zed that he would still |ike a response to his questions
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regardi ng which type of benefits, which type of nopney, and which
type of services were being discussed.

REPRESENTATI VE OGAN suggested that the discussion pertained to
entitlenments, and not necessarily to t he case t hat
Representative Berkowitz used as an exanple. [ Peopl e] are not
entitled to an entitlenent based on privacy, he added.

REPRESENTATI VE BERKOW TZ asked how the commttee is defining
entitlenment.

REPRESENTATI VE OGAN defined it as "free noney."

REPRESENTATI VE BERKOW TZ pointed out that HB 268 does not refer
specifically to entitlenent.

CHAI R ROKEBERG rem nded the commttee that HB 268 does refer
specifically to public noney. He added that HB 268 is clearly
speaking to an appropriation issue. He used, as an exanple, the
relationship to public funding of abortions, whi ch, he
suggested, is the genesis of HB 268; to this exanple he said
that the issue is whether the courts can direct an appropriation
by the legislature. The courts, by their case |aw, have taken
the stance that they can force the legislature to nake
appropri ations, he added. He nentioned that he is referring to
"Judge Sen Tan's Superior Court case that goes back to the
Mat anuska Valley case ... that nade a statenent to the effect
that there was a right for abortion in the state of Alaska; it
didn't say that there was a right to publicly funded abortion."

Nunber 1121

REPRESENTATI VE BERKOW TZ sai d: "So, | just want to be clear
what we're doing here. W're interceding before the suprene
court has nmade a final decision on the subject of ... what y'al
think is a pretty significant issue of public policy. I's that
correct?" He asked whether they were interceding based on a

superior court case or a suprene court case.

REPRESENTATI VE GREEN expl ai ned: "We're interceding just to
i npl enent the right [since] it says that the |egislature shal
i npl enent this section. That's all this bill is doing...."

CHAI R ROKEBERG i nt erj ect ed:

| think there's a level of frustration on the part of
the legislature ... when we're, in fact, tal king about
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separation of powers. | think that ny vote, and any
support | nmay give this bill wll be ... on that
basi s. ... And I think if the courts wish to direct
the | egislature - under the guise of privacy - to make
public expenditures, that's what this particular bill
i s about.

REPRESENTATI VE BERKOW TZ agai n asked: "Wich suprene court case
are we doing this on? He went on to suggest that if they were
doing this based on a trial court decision, it is premature.

CHAI R ROKEBERG asked whether the admnistration has issued a
[statement] with regard to the superior court ruling. He al so
asked whether [the state] is still funding abortions [based on
that ruling].

REPRESENTATI VE GREEN said, "there have been several.” He then
mentioned that the adm nistration has provided him with sone
i nformation regardi ng abortions.

CHAI R ROKEBERG asked whether "Hyde Anmendnent” abortions were
continuing in Alaska.

REPRESENTATI VE CGREEN said yes, and that according to his
recol l ection, 15 such abortions were performed in the |last two
years.

Number 1259

CHAI R ROKEBERG sai d:

That's what | think I'm a little bit troubled by.
This is becomng sone kind of a big abortion issue
when it really isn't the case. Because, under the
Medicare Options and the instructions through the
| egislature to the departnent, if they' re just doing
t herapeutic abortions that are allowed under the Hyde
Amendnent, ... that's what they're doing. If they're

doing nore than that, then it becones an issue.

REPRESENTATI VE GREEN clarified that during the years 2000 and
2001, there were 15 Hyde Amendnent abortions and 228 court-
ordered abortions.

CHAI R ROKEBERG surm sed, then, that the court has ordered the

abortions, and the admnistration is then following the [order
of] the superior court. He then questioned Representative
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Ber kowi t z: [Don't you think] that the legislature has a right
or even an obligation or responsibility to inplenent "that" if
"they" don't agree with it?

REPRESENTATI VE BERKOW TZ responded that he would like to know
"what we're talking about here. Are we going to talk about
abortion, are we going to talk about separation of powers, [or]
are we going to talk about taking the right to privacy away?"

CHAIR ROKEBERG said he thinks [the topic] is separation of
powers, with abortion being used as an exanpl e.

REPRESENTATI VE BERKOW TZ opined that taking Iliberties from
i ndi vidual Al askans is a peculiar way to conbat the judiciary,
and he suggested that this is what is occurring [via HB 268].
Number 1325

REPRESENTATI VE CGREEN sai d:

That's not it at all. It was the court who first
enacted this right of privacy to ... violate the
separation of powers issue. |If the legislature is the

enpowering body to determ ne how nonies are going [to
be spent], and the court then uses the tie to the
right of privacy to say "No, you're also going to do

this,” I think that's a violation of the separation of
powers doctri ne. So, what we're doing by this is
trying to go back to what we have interpreted ... as
t he i ntent. Al bei t it's not direct, but
Representative Ogan and | have both alluded to the
fact that this doctrine ... , this Section 22, was
adopted in the '70s when the electronic surveillance -
the tendency to conme in -- that's what they were
focusing on. The judge, then, has cone along

saying, "No, you're also going to distribute noney

according to that right of privacy," and we're saying
that's not what the intent is; the right of privacy
does not give you that right.

REPRESENTATI VE BERKOW TZ suggested that if this legislation is
designed to handle a conflict between the judiciary and the
| egi slature, [but] there is an ongoing court case - the Tan
deci sion, which is going up to the supreme court, and which wl|
give a higher, and hence, better decision wupon which to
determ ne what |egislative action would be appropriate - then to
intervene follow ng a superior court case is vastly premature.
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CHAIR ROKEBERG noted that he disagreed with Representative
Berkowitz, and suggested putting that issue aside for the
nonent .

REPRESENTATI VE OGAN said he thinks that the court's appropriate
role in interpreting legislation, whether it be a constitutiona
anendnent or a statute, is to consider what the |egislative
intent is: what the people, via their elected representatives,
i ntended when legislation is witten. He opined that there is a
record that establishes what the intent is with regards to the
right of privacy, and he suggested that the courts have
msinterpreted that intent and are violating the separation of
powers [doctrine] by telling the legislature what it can and
can't appropriate noney for. He added that notw thstanding
[ Representative Berkowitz] bringing up the issue of abortion, he
considers this to be a separation of powers issue.

REPRESENTATI VE BERKOW TZ sai d:

If this is a separation of powers issue, and
Representative Ogan tal ked about the right of privacy

being msinterpreted by the courts, ... | haven't seen
any evidence of that; | haven't seen any evidence of
what the original intent was of those who franed that
constitutional anmendnent. In fact, the testinony from

Representative Geen was [that] he didn't know what
the intent was and that there was an assunption that
this was done in response to electronic neasures that

were developing in the early '70s. ... | would
subm t, t hen, that there was a |lot of ot her
devel opment relating to privacy at that tine that
probably [was] involved, but | don't know, because

there's no evidence in front of us.
Number 1503

CHAIR ROKEBERG said he thinks that there is evidence. The
hi story of the passage of the constitutional amendnent is clear
regardi ng what was on people's mnds at that tine, he said; it
was to protect individual privacy particularly from the new
conput er age. And, even before the [tern] "new econony” was
invented, there were concerns about the trading and dispersion
of data and the level of privacy that individuals would enjoy at
that tine. He offered that this is the sinple baseline history
behind the passage of that anendnment [to the constitution].
What has happened subsequent to passage is the utilization of
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that particular constitutional anmendnent by the Al aska Suprene
Court and the lower courts of this state to determ ne whether a
person can snoke marijuana in his/her hone, or to determne "the
potential for use of cocaine." He added that he believed the
courts, by their utilization of that anmendnent in their
deci si ons, have corrupted the intent of that anmendnent.
Therefore, he opined, when Representative Berkowtz posits that
the legislature, to protect its own power, should wait until the
appellate courts have reached the final determnation on this
I ssue, is disingenuous in terns of the legislature's
responsibility.

REPRESENTATI VE BERKON TZ, in review of the three branches of
governnment, said there is the executive branch - it adm nisters
the law, there is the legislative branch - it makes the law, and
there is the judiciary branch - it interprets the law. He went
on to say that in essence, what he is being told is that the
judiciary branch interpreted the law incorrectly. However, he
added, it would seem to him that those who support HB 268 for
that reason are violating the separation of powers rather than
supporting it. He said he would like to know at what point do
"you" think it's appropriate for the courts to actually
interpret a constitutional anmendnent.

Nunmber 1628
REPRESENTATI VE GREEN sai d:

The judiciary branch, in and of itself, has various
| evel s. Those are in there to perhaps agree, perhaps
to disagree with their own decisions that are nmade.
You go from a first court to the second court, which
may, in fact, change the decision; go to another court
- may change it back. And that's why we finally have
a suprene court; that decision is final. But to say
that because we feel that there has been a

deci sion reached that was in error, that we as a body
do not have the right to appeal -- we have that right,
we've exercised that right, and we have actually had
the suprene court overturn superior courts because
this body intervened. So | think the Mnority Leader

is way out of line there. The other thing | think,
M. Chai rman, when he says that we should sit back on
our hands and wait 'til this issue is decided in the
courts, [is that] in the nmeantine ... we're spending

15 tinmes as nuch noney to perform abortions as the
Hyde Anendnent to the U S. Constitution provides. And
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| think ... it is time that we interact and say, "Hey,
wait a mnute, you're continuing, while this case is
bei ng appealed, to require the state to spend noney,"
which is not in line with what ... this body,
enpowered by the constitution, determne[s] how the
general fund is [spent].

REPRESENTATI VE JAMES sai d:

| would like to set another stage here, and [let's
j ust] say t hat ri ght after we passed this
constitutional anendnent in 1972 - where it says that
the legislature shall inplenent this section - had
we, at the next |egislative session, determned to say
that "the right of privacy under Article |, Section
22, does not create a right to receive public noney, a
public benefit, or a public service", | am quite sure
there woul dn't have been very nuch objection to that.

Nunmber 1735
The problem - what we have here now - is because the

subject of this issue is driving this argunent, and |
think that [it] is incorrect for us to allow that to

happen. | think that why we're here today, is because
the legislature did not inplenment this section as
the constitutional amendnment required us to do. And

so here we are, in the ninth hour, trying to protect
ourselves from what we believe is an inproper decision
based on nothing being there to give them any
gui dance. And | think that we as a legislature need
to give themthat guidance.

Just thinking of another exanple: VWhat if sonebody
didn't want to tell anybody how old they were, for
there own privacy? Wuld you get a longevity bonus
w thout telling people how old you are? You can keep
your privacy and not say, but you're not going to get

t he noney. It's all the other different things - the
benefits that we have for people - if you don't want
to give up your private information, ... you don't get

the noney. So, this is a sinple thing of saying that
right to privacy is [an] entirely different section of
law than ... having a benefit of public noney and
public benefits that we set out for people [w thin]
certain categories.
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Nunber 1793

So | think this is entirely proper; | think the
argunent is prefaced here because of the subject of
the issue and the court decision that we're talking
about. Let's say that was all gone - wasn't even here
before us - this is a good piece of legislation, and
we ought to look at it on its face and see whether or
not we have the authority to say that privacy doesn't
give you any benefits, any nore than anyone el se, but
you have a right to privacy. Certainly, | think this
does that, and | think the argunent should be in that
regard, and not all this peripheral information.

CHAI R ROKEBERG rem nded the conmttee that there are those in
the state who wish to be able to get a driver's |license wthout
divulging their social security nunber, and he used this as an
exanpl e of how privacy and benefit fit together.

REPRESENTATI VE BERKOW TZ, on that point, said that people are
required in many instances to put their social security nunbers
on all kinds of docunents. According to this legislation, and
assum ng the state does not respect the privacy attendant to the
social security nunber, the individual would have no cause for
conplaint, because the individual wth privacy interests in
hi s/ her social security nunber couldn't use Article |, Section
22, to conplain about the failure to receive public noney,
public benefit, or public service.

CHAI R ROKEBERG sai d he di sagreed.

REPRESENTATI VE OGAN, with regard to Representative Berkowtz's
point that the judiciary interprets law, said that there have
recently been a nunber of suprene court cases on the "clear
statenment” doctrine, which he paraphrased as saying "they can't
read into things - into laws - something that isn't expressly
stated. ™ He went on to say that the fact that the l|egislature
hasn't expressly "interpreted" that section of the constitution,
begs a legislative solution. He offered that this is what the
| egislature is attenpting to do [via HB 268], and that this
[attenpt] is entirely appropriate. He reiterated his belief
that "the court should interpret what the will of the peoples’
representatives are, not what their own personal biases are.”

REPRESENTATI VE BERKON TZ interpreted this to nean, "the wll of

the people as seen through vyour eyes.™ The danger of
| egislative intent - and it's recognized in a whole string of
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court decisions - is that no tw l|egislators have the sane
intent, he added. Further, there can be [different] expressions

by the framers of an anendnment, and people can support
| egi sl ati on or oppose legislation for entirely separate reasons;
this is why courts are there to interpret |anguage. He noted

that courts are also supposed to interpret [statutory |anguage]
based on the face [of it].

CHAI R ROKEBERG agai n request ed decorum be nai nt ai ned.
Number 1981

REPRESENTATI VE COGHI LL remarked that the issue of whether the
right to public funds is protected by the right of privacy has

been brought to light by Judge Tan's decision and the
adm nistration's appeal to the supreme court. He added that he
thinks the legislature, as well as any other branch of
governnent, needs to neke a policy call. He said that HB 268 is

attenpting to say that "public funding is not neant to take away
a right, but, certainly, that right does not confer the right to
the public coffer.”

REPRESENTATI VE BERKOW TZ noted that nenbers keep returning to
the abortion issue, and he opined that if the intent of HB 268

is to express the legislature's will that public funds shall not
be used to fund abortions, then that's what the |legislation
ought to say. He suggested that failure to do so is

constitutionally overbroad.

CHAIR ROKEBERG rem nded Representative Berkowitz that the
| egi sl ature has already spoken on the abortion issue but since
the courts have "thrown that out," [separation of powers] is the
i ssue here. [ The courts] have overturned the wll of the
| egislature in its right to appropriate; that's why this is
clearly a separation of powers issue, he added. He agreed wth
prior coments that had the |legislature acted on [the

i npl enentation provision of Article |, Section 22] when it was
first adopted, there would be no need for this whol e discussion.
But, he added, the legislature didn't; instead, the legislature

allowed the courts to inplenment the right to privacy [for] the
citizens of Alaska. Al [the legislature is doing via HB 268],

he offered, is taking a step towards asserting its
constitutional right to inplenent [Article |, Section 22] as
[the |egislature] perceives is correct. He opined that the

| egi slature would be remss if it did not take action to defend
its constitutional right of appropriation. He al so opi ned that
the issue is not abortion; the issue is separation of powers.
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He then nentioned that he and Representative Berkow tz probably
share a simlar point of view with regard to the [issue of
abortion], but he also "stands with" the other nenbers of the
commttee with regard the separation of powers issue.

Nunber 2106

REPRESENTATI VE BERKOW TZ, after noting that the conversation
al ternates between abortion and separation of powers, said that
on the separation of powers argunent he wished to read a few
lines froma case he had | ooked up:

Al t hough t he | egi sl ature has t he excl usive
appropriations power, this does not nean that the
exercise of that power is wthout |imt and not
subject to judicial scrutiny. Since Marbury v.
Madi son, courts have i nposed constitutional
requirenents on the exercise of executive and
| egi sl ative power. The Al aska Suprene Court has held

that when an infringenment of a constitutional right
results from legislative action, the court can not
defer to the |egislature.

REPRESENTATI VE BERKOW TZ asked whether Chair Rokeberg agreed
with the premse that when infringement of a constitutional
right results fromlegislative action, the court cannot defer to
the | egislature.

CHAIR ROKEBERG said the issue is debatable with regards to what
is considered a true constitutional right.

REPRESENTATI VE BERKOW TZ questioned whether Chair Rokeberg's
argument is that the right to privacy is not a true
constitutional right.

CHAI R ROKEBERG r esponded:

Not at all. | think we're tal king about, basically,
the power of appropriation. And, as you say, the
courts wll endeavor to limt t hat power of
appropriation as they have here in the state of
Al aska. And the Kasayulie case is another exanple:

we're not spending enough, so that's another 1issue.
It happens all the tinme where there is a conflict and
friction between the different branches of governnent
and [is] what makes Anmerica a great country, but it's
up to us to try to assert our rights also. Don't we

HOUSE JUD COW TTEE -15- May 5, 2001



have that right? Don't we have that obligation to
assert our rights when we think it's being infringed?

REPRESENTATI VE BERKOW TZ said he thinks [the |egislature] has
the obligation to assert its rights in a constitutionally
permssible way, and when |[the legislature] 1is pondering
| egislation that is on its face unconstitutional as a way of
generating a court challenge, that's inpermssible; that's an
unl awful and a wongful exercise of authority.

CHAI R ROKEBERG argued that [HB 268] is not unconstitutional on
its face.

Number 2202

REPRESENTATI VE COGHI LL said that although he can appreciate
Representative Berkowitz's argunent, it is off base because with
certain constitutional rights, the right is to be inplenented by
| aw. He added, however, that there are certain basic rights in

the Bill of R ghts that aren't interpreted by law that are
fundanent al . He indicated he was quoting from the court case
appeal to the suprenme court: "In conclusion, the Al aska privacy
right is not absolute.” He added that otherw se there would not

be an inplenment-by-law section in it. And although the right to
privacy is guaranteed, he surmsed that the inplenentation of
that right beconmes problematic. He opined that the courts have
"brought us to the place where that distinction needs to [be]
made now, and certainly on funding issues it's inportant. )
It is just [that] the abortion issue happens to be right in the
center of that funding debate.” He still asserted, though, that
the legislature has the right to "inplenent by law, " and that
the right of privacy does not guarantee funding.

REPRESENTATI VE GREEN said he takes issue with the statenent nade
by Representative Berkowitz that if HB 268 is an abortion bill
then it should say abortion in it. He offered that HB 268 is
not an abortion bill; it is broader than that. He recounted
that a few years ago, the |legislature categorized which
afflictions would be first [funded], and that the court "has
reached in and taken the bottom one and said 'No, this one's
going be up here.’ If we were going to make this an abortion
i ssue, then we would probably have to do the sanme thing wth
mental surgery, arm surgery, leg surgery,"” and he opined that
this is the reason that "this is particularly broad."
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CHAI R ROKEBERG surm sed that Representative Green is making the
argunment that the courts are saying [the legislature] should
chose dental care over eyegl asses.

REPRESENTATI VE GREEN sai d, "they would have the right, according
to Representative Berkowitz ...."

CHAI R ROKEBERG added: "It's like saying if you have breast
cancer you have a greater right to the noney than sonebody that
has col on cancer. That's not right."

Nunber 2301
REPRESENTATI VE JAMES sai d:

While you're having this little debate, |'ve been

t hi nking about all the benefits that we provide for
the people in this state, and every benefit that | can
think of requires them to give up sone of their
private information to get it. Now, we do a very good
job, 1 think, in this state, to try to keep that
information as private as we can so that it's not out
there for the general population to know about

But we still, by them having to divulge a |lot of their
very personal private information to get these
benefits, we're saying here that the right to privacy
doesn't necessarily give them these benefits. In
other words, there's no direct relationship to their
right to privacy; they can claim their right to
privacy right down to the bare nothing, and they get

not hi ng, because al nost every benefit - |'m sure every
benefit - that we have, requires you giving sonme of
your personal information to get it, which, according
to this, is what | think privacy is all about.
Privacy is keeping ... who you are, where you are, and
everyt hing about you personally, private. And so |

think that this language in here that says that it
doesn't give them a right to receive public noney,
public benefit, or public service is the way we have
been managing our governnment for a long tine. And
except for this one little infraction that we have
here, by the court naking a decision based on the fact
that we have never inplenented this constitutional

anendnent, is only here because of the controversi al
nature of the subject of this. However, it is
inperative, | believe, that we get this in as soon as
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possible so we don't have this sane issue on another
subj ect .

REPRESENTATI VE  OGAN  par aphr ased from the power s- of -t he-
| egi sl ature section, [page 53], in Gordon S. Harrison's Al aska's
Constitution A Ctizen's Cuide:

Del egation of I|egislative power nust be sufficiently
narrow and specific to give the admnistrative agent
reasonabl e standards to follow and the courts a basis
for determ ning when the agent had exceeded the bounds
of the delegated authority. Measures that fail this
test are unconstitutional.

REPRESENTATI VE OGAN opined that this constitutes a "clear
statenent doctrine,” and he nmade the argunent that [the
| egi slature, via HB 268,] is trying to give the admnistrative
agents (and the courts) sone clear direction such that the right
to privacy is not an entitlement to an appropriation, which is
well within the powers of the |egislature.

Number 2410

CHAI R ROKEBERG noted that the Legal Services' opinion indicates
that al though saving noney is a legitimate goal, it may not rise
to the level that would allow for an infringenment on the right
of privacy, if, in fact, the court found it to be a right of
privacy. He asked Representative G een to comment on whether he
t hought t hat the legislature's right to appropriate is
paranmount, vis-a-vis "just the nere act of the court's
appropriation of noney."

REPRESENTATI VE GREEN opi ned: "definitely; it's an absolute
right for the legislature, and we should defend it wth vigor
And that's what this is all about. W're trying to defend that,
and that's where we, | think, come head on in this conflict
bet ween separation of powers."

REPRESENTATI VE BERKOW TZ sai d:

First of all, again, this is the wong forum to be
fighting a separation of powers; we don't pass laws in
order to fight a separation of powers issue. W file
| awsuits, and we do a l|lot of those. Secondly, as to
what Representative Ogan said, if this is such a clear
direction that we're offering to the agencies, again,
| reiterate ny request - tell nme which services, which
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noni es, which benefits are going to be inpacted; give
me a list. Item ze them for nme. And, finally, 1'd
point out, for those of you who are trying to
chall enge the Sen Tan decision - and | realize that's
a large chunk of the intent here - let nme read the
| ast sentence of the decision: "The conclusion [|'ve
reached is based upon the right of the individual to
the constitutional right of privacy. Not on the right
of wonen to governnment funding." So, there is no
government fundi ng here based on the right of privacy.

TAPE 01-80, SIDE B
Number 2461

REPRESENTATI VE BERKOW TZ concluded by saying, "this bill, as
it's witten, doesn't even do what it sets out to do."

CHAI R ROKEBERG asked whet her there was anyone el se who w shed to
testify on HB 268. Noting there was no response, he closed
public testinony.

Nunber 2444

REPRESENTATI VE OGAN noved to report HB 268 out of commttee with
i ndi vi dual recomrendations and the acconpanying "zero" fiscal
not e.

Nunmber 2440

REPRESENTATI VE BERKOW TZ obj ect ed.

Nunber 2420

A roll <call vote was taken. Representatives Janes, gan

Coghill, Meyer, and Rokeberg voted for HB 268. Representative
Berkowitz voted against it. Therefore, HB 268 was reported out

of the House Judiciary Standing Commttee by a vote of 5-1.

ADJ QURNMENT

Number 2408

There being no further business before the commttee, Chair

Rokeberg announced at approximately 3:00 p.m that the House
Judiciary Standing Commttee neeting would recess until 5/6/01.
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