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SENATE BI LL NO. 99
"An Act relating to the DNA identification registration system"”

- MOVED SB 99 QUT OF COW TTEE

CS FOR SENATE BILL NO. 172(FIN)
"An Act relating to an annual report by the court systemto the
public and the legislature.”

- MOVED HCS CSSB 172(JUuD) OQUT OF COW TTEE

HOUSE Bl LL NO. 145

"An Act meking a civil renedy available to the state or a
municipality against persons who nake false clains for, or
certain msrepresentations regarding, state or nmunicipal noney
or other property; and providing for an effective date."

- MOVED CSHB 145(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 228
"An Act relating to the offense of selling or giving tobacco to

a mnor, to the accounting of fees from business |icense
endorsenents for tobacco products, to the disclosure of certain
confidential <cigarette and tobacco product information, to

notification regarding a cigarette manufacturer's nonconpliance
with the tobacco product Mster Settlenment Agreenent, to
busi ness license endorsenents for sale of tobacco products, to
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citations and penalties for illegal sales of tobacco products;
and providing for an effective date.”

- MOVED CSHB 228(JUD) OUT OF COWM TTEE
PREVI QUS ACTI ON
BILL: SB 99

SHORT TI TLE: DNA REG STRATI ON OF BURGLARS
SPONSOR(S): SENATOR(S) HALFORD

Jrn-Date Jrn- Page Action

02/ 20/ 01 0431 (S READ THE FI RST TI ME -
REFERRALS

02/ 20/ 01 0431 (S JUD, FIN

02/ 28/ 01 (S JUD AT 1:30 PM BELTZ 211

02/ 28/ 01 (S Moved Qut of Conmittee

02/ 28/ 01 (S M NUTE( JUD)

03/01/01 0555 (S JUD RPT 2DP 2NR

03/01/01 0555 (S DP: TAYLOR, DONLEY;

03/01/01 0555 (S NR: THERRI AULT, ELLIS

03/01/01 0555 (S FN1: | NDETERM NATE( ADM

03/01/01 0555 (S FN2: ZERQ( DPS)

03/ 14/ 01 0655 (S FIN RPT 5DP 1DNP 2NR

03/ 14/ 01 0655 (S DP: DONLEY, KELLY, AUSTERVAN,
W LKEN,

03/ 14/ 01 0655 (S LEMAN; DNP: HOFFMAN;, NR:
OLSON, WARD

03/ 14/01 0655 (S FN2: ZERQ( DPS)

03/ 14/ 01 0655 (S FN3: | NDETERM NATE( ADM

03/ 14/01 (S FIN AT 9: 00 AM SENATE FI NANCE
532

03/19/01 (S RLS AT 10: 45 AM FAHRENKAMP
203

03/19/01 (S M NUTE( RLS)

03/ 20/ 01 (S RLS AT 10: 45 AM FAHRENKAMP
203

03/ 20/ 01 (S M NUTE( RLS)

04/ 06/ 01 (H M NUTE( JUD)

04/ 09/ 01 1012 (S RULES TO CALENDAR 20R 4/9/01

04/ 09/ 01 1016 (S READ THE SECOND TI ME

04/ 09/ 01 1016 (S ADVANCED TO THI RD READI NG
UNAN CONSENT

04/ 09/ 01 1016 (S READ THE THI RD TI ME SB 99

04/ 09/ 01 1016 (S COSPONSOR(S): TAYLOR, DONLEY,
LEMAN,

04/ 09/ 01 1016 (S CONDERY
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PASSED Y14 N6

DAVI S NOTI CE OF

RECONS| DERATI ON

RLS AT 10: 45 AM FAHRENKAMP
203

RECONS| DERATI ON NOT TAKEN UP
RESCI ND PREVI OUS ACTI ON UNAN
CONSENT

Bl LL BEFORE SENATE I N FI NAL
PASSAGE

PASSED Y14 N4 Al E1l

TRANSM TTED TO ( H)

VERSI ON:  SB 99
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JUD, FIN
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SHORT TI TLE: COURT SYSTEM ANNUAL REPORT
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04/ 10/ 01 1052
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04/ 11/01 1071
04/ 11/01 1081
04/ 11/01 1081
04/ 12/ 01 0978
04/ 12/ 01 0978
04/ 23/ 01

BILL: SB 172
SPONSOR( S): FI NANCE
Jrn-Date Jrn- Page
03/ 30/ 01 0880
03/ 30/ 01 0880
04/ 06/ 01 0975
04/ 06/ 01 0975
04/ 06/ 01 0975
04/ 06/ 01 0975
04/ 06/ 01

04/ 06/ 01
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DP: DONLEY, KELLY, GREEN,
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LEMAN, WARD; NR HOFFMAN
OLSON, W LKEN
FN1: ZERQ( CRT)
FIN AT 9: 00 AM SENATE FI NANCE
532
Moved Qut of Conmittee
M NUTE( FI N)
FIN CS RECElI VED SAME TI TLE
RULES TO CALENDAR 4/11/01
READ THE SECOND TI ME
FIN CS ADOPTED UNAN CONSENT
ADVANCED TO THI RD READI NG
UNAN CONSENT
READ THE THI RD Tl ME CSSB
172(FI N)
PASSED Y18 N- E1 Al
TRANSM TTED TO (H)
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04/ 11/ 01 1081 (S) VERSI ON:  CSSB 172(FIN)

04/ 11/ 01 (S) RLS AT 10:30 AM FAHRENKAMP
203

04/ 11/ 01 (S) M NUTE( RLS)

04/ 12/ 01 0978 (H) READ THE FI RST TI ME -
REFERRALS

04/ 12/ 01 0978 (H) JuD, FIN

04/ 23/ 01 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 145
SHORT TITLE: FALSE CLAI M5 AGAI NST STATE OR MUNI Cl PALI T
SPONSOR(S): RLS BY REQUEST OF THE GOVERNOR

Jrn-Date Jr n- Page Action

02/ 23/ 01 0416 (H READ THE FI RST TI ME -
REFERRALS

02/ 23/ 01 0416 (H CRA, JUD

02/ 23/ 01 0416 (H) FN1: ZERQ( LAW

02/ 23/ 01 0416 (H GOVERNOR S TRANSM TTAL LETTER

03/ 15/ 01 (H) CRA AT 8: 00 AM CAPI TOL 124

03/ 15/ 01 (H Schedul ed But Not Heard

03/ 20/ 01 0661 (H CRA RPT 1DP 5NR

03/ 20/ 01 0661 (H) DP: KERTTULA; NR GUESS,
SCALZI ,

03/ 20/ 01 0661 (H MURKOWSKI , MEYER, MORGAN

03/ 20/ 01 0661 (H) FN1: ZERQ( LAW

03/ 20/ 01 (H CRA AT 8: 00 AM CAPI TOL 124

03/ 20/ 01 (H Moved Qut of Conmittee

03/ 20/ 01 (H) M NUTE( CRA)

04/ 23/ 01 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 228
SHORT TI TLE: SALE OF TOBACCO PRODUCTS
SPONSOR(S):  REPRESENTATI VE( S) HARRI S

Jrn-Date Jr n- Page Acti on

04/ 02/ 01 0809 (H READ THE FI RST TI ME -
REFERRALS

04/ 02/ 01 0809 (H L&C, JUD, FIN

04/ 03/ 01 0831 (H COSPONSOR( S) :  HUDSCN,
MURKOWSKI

04/ 17/ 01 1021 (H COSPONSOR( S) : KERTTULA

04/ 18/ 01 1053 (H COSPONSOR( S) :  CRAWFORD

04/ 18/ 01 (H L&C AT 3:15 PM CAPI TOL 17

04/ 18/ 01 (H) Moved CSHB 228(L&C) CQut of
Committee

04/ 18/ 01 (H M NUTE( L&C)
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04/ 20/ 01 1092 (H) L&C RPT CS(L&C) NT 5DP 1AM
04/ 20/ 01 1093 (H) DP: CRAWFORD, HAYES, MEYER
04/ 20/ 01 1093 (H) ROKEBERG, MURKOWBKI ; AM KOTT
04/ 20/ 01 1093 (H) FNL: ZERQ( REV)
04/ 20/ 01 1093 (H) FN2:  (LAW
04/ 20/ 01 1093 (H) FN3: (HSS)
04/ 20/ 01 1093 (H) FNd: ( CED)
04/ 21/ 01 (H) JUD AT 11:00 AM CAPI TOL 120
04/ 21/ 01 (H) Heard & Hel d

M NUTE( JUD)
04/ 23/ 01 (H) JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

SENATOR RI CK HALFORD

Al aska State Legislature

Capitol Building, Room 111

Juneau, Al aska 99801

PCOSI TI ON STATEMENT:  Sponsor of SB 99.

JULI LUCKY, Staff

to Senator Rick Halford

Al aska State Legislature

Capitol Building, Room 111

Juneau, Al aska 99801

POSI TI ON STATEMENT: On behalf of the sponsor, presented SB 99
and answer ed questions.

DEAN J. GUANELI, Chief Assistant Attorney General

Legal Services Section-Juneau

Crimnal D vision

Departnent of Law

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON STATEMENT: Presented the departnent's position on SB
99 and answered questi ons.

JENNI FER RUDI NCER, Executive Director

Al aska Civil Liberties Union (AkCLU)

PO Box 201844

Anchor age, Al aska 99520-1844

POSI TI ON  STATEMENT: During discussion of SB 99, expressed
concern that it does not stipulate that the DNA sanple will be
destroyed once the information is entered into the databank.

DEL SM TH, Deputy Conm ssi oner
Ofice of the Comm ssi oner
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Departnent of Public Safety (DPS)

PO Box 111200

Juneau, Al aska 99811-1200

POSI TI ON  STATEMENT: During discussion of SB 99, answered
guestions related to statistical information.

GEORGE TAFT, Director

Scientific Crine Detection Laboratory

Departnent of Public Safety (DPS)

5500 East Tudor Road

Anchor age, Al aska 99507-1221

POSI TI ON  STATEMENT: During discussion of SB 99, answered
guestions regarding the storage of DNA sanpl es.

SENATOR DAVE DONLEY

Al aska State Legislature

Capi tol Buil ding, Room 506

Juneau, Al aska 99801

POSI TI ON STATEMENT: Presented SB 172 on behalf of the sponsor,
t he Senate Finance Conmittee.

CHRI S CHRI STENSEN, Deputy Adm nistrative Director

Adm ni strative Staff

Ofice of the Adm nistrative Director

Al aska Court System (ACS)

820 West 4th Avenue

Anchor age, Al aska 99501-2005

POSI TI ON STATEMENT: During discussion of HB 172, provided the
ACS s position, answered questions, and suggested an anendnent.

JAMES BALDW N, Assistant Attorney Ceneral

Governnental Affairs Section

Cvil Division (Juneau)

Depart ment of Law (DQL)

PO Box 110300

Juneau, Al aska 99811-0300

PCSI TI ON  STATEMENT: Presented HB 145 on behalf of the
adm ni stration.

JOHN MANLY, Staff

to Representative John Harris

Al aska State Legislature

Capi tol Building, Room 513

Juneau, Al aska 99801

POSI TI ON STATEMENT: On behalf of the sponsor, Representative
Harris, responded to questions on HB 228 and the proposed
anendnent s.
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ELMER LI NDSTROM Speci al Assi st ant

O fice of the Conm ssioner

Departnent of Health & Social Services (DHSS)

PO Box 110601

Juneau, Al aska 99811-0601

POSI TI ON STATEMENT: During discussion of HB 228 and proposed
anendnents, provided the departnent's position and answered
questi ons.

EDW N J. SASSER, Tobacco Enforcenent Coordi nator

Di vision of Public Health (DPH)

Department of Health & Social Services (DHSS)

PO Box 110616

Juneau, Al aska 99811-0616

POSI TI ON STATEMENT: During discussion of HB 228 and proposed
anendnent s, answered questi ons.

CATHERI NE REARDON, Director

Central Ofice

D vi sion of Cccupational Licensing

Department of Comrunity & Econom c¢ Devel opnent ( DCED)

PO Box 110806

Juneau, Al aska 99811-0806

POSI TI ON STATEMENT: During discussion of HB 228 and proposed
anmendnents, responded to a question pertaining to fines.

ACTI ON NARRATI VE

TAPE 01-72, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Committee neeting to order at 1:15 p.m Represent ati ves
Rokeberg, Janes, Coghill, and Meyer were present at the call to
order. Representatives Berkowitz and Kookesh arrived as the
meeting was i n progress.

SB 99 - DNA REG STRATI ON OF BURG.ARS

[ Contains nention that HB 143 and SB 99 are conpanion bills, and
that SB 99 is simlar to HB 132 with regard to attenpting to
commt a crine.]

Nunber 0047

HOUSE JUD COW TTEE -7- April 23, 2001



CHAI R ROKEBERG announced that the first order of business would
be SENATE BILL NO 99, "An Act relating to the DNA
identification registration system™

Number 0050

SENATOR RICK HALFORD, Al aska State Legislature, sponsor, said
sinply that SB 99 is a good bill.

Nunmber 0059

JULI  LUCKY, Staff to Senator R ck Halford, Alaska State
Legi sl ature, sponsor, added that SB 99 is the conpanion bill to
HB 143, which was reported out of the House Judiciary Standing
Comm ttee on 4/6/01. She pointed out that the only difference
between the two bills is that the language in SB 99 includes "a
person convicted of burglary or a felony attenpt to conmt

burglary", whereas HB 143 only had "a person convicted of
burglary". She noted that the Departnent of Law (DOL) has

i ndicated a preference for the | anguage in SB 99.
Nurmber 0134

DEAN J. GUANELI, Chief Assistant Attorney General, Legal
Servi ces Section-Juneau, Crimnal Division, Departnment of Law,
noted that the |anguage regarding an attenpt to commt a
burglary is simlar to language in HB 132 (which pertains to
attenpts to send alcohol to dry communities) in that when
soneone has done everything possible to commt the crine but is
prevented from doing so for some reason, the penalties are the
sane as if he/she had succeeded. The kind of danger represented
by an attenpt to commit burglary provides the nexus for taking
t he deoxyri bonucl eic acid (DNA) sanpl e, he added.

REPRESENTATI VE COGHI LL requested assurance that an "attenpt to
commt burglary” is an offense that can be proven.

MR. GUANELI pointed out that nost crines that are defined in
Al aska |aw are punishable whether the crime is conpleted or
sinply attenpted. He explained that the definition [in AS
11.31.100] of an "attenpt” reads "with intent to conmt a crine,
the person engages in conduct which constitutes a substantial

step toward the commi ssion of that crine.” He opined that in
the case of burglary, that substantial step should be nore than
sinply "casing the joint"; it should require that the person

actually be on the premses and in the mddle of breaking in,
which would show that the person intended to carry out that
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crime. To pursue any felony charge, he explained, there has to
be a grand jury indictnent, and the grand jury nust find beyond
a reasonabl e doubt that the charge is true. He also noted that
attenpting to commt burglary could result in a conviction
separate fromthe charge of burglary.

Nunber 0477

JENNI FER RUDI NGER, Executive Director, Alaska Cvil Liberties
Uni on (AkCLU), testified via teleconference and said:

To sumup ... the position paper you have before you,
the [AkCLU sinply asserts that every tinme the
| egi slature |ooks at noving the line in allowing the
FBI and | aw enforcenment to collect DNA (or any kind of
personal information about its citizens) it needs to
ask itself whether it's justified to nove the line in
t hat case. ... Qur position that is articulated in
the position paper is sinply that given that all the
data we've seen only points to a 6 percent chance that
burglars mght - in Alaska - go on to commt violent
crinmes (and this is not like other states, but in
Al aska, it looks like 94 percent do not), it doesn't
make any sense to us to nove the line. If it were 75
percent of burglars that were going on to conmt
violent crimes - so that having their DNA on file from
the burglary would help you track themin the future -
then it would be nore reasonable, but 6 percent is
not, in our opinion, a high enough correlation between
means and ends.

And one other thing that is not exactly spelled out in

the position paper but ['ve begun to talk with sone
fol ks about, is that if [SB99] is going to nove (or
even if its not going to nove - regardless of what

happens with this bill), there is a real glaring
problem with the current state of the |aw And t hat
is that nothing in federal law, and nothing in Al aska
State law requires the destruction of the sanple....
What happens is that the drop of saliva or the drop of
bl ood (whatever the sanple nmay be) -- public
safety/the crime lab will draw a strand of DNA out of
that, and they will take 13 specific points along that
strand of DNA (13 genetic markers), and that is what
gets entered into the FBlI database (COD S [ Conbined
DNA I ndex Systenj) - those thirteen markers.
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Nunber 0617

Wth today's technol ogy, indeed, those 13 markers are
like a fingerprint. Those 13 markers are called "junk
DNA" by scientists because they are anong huge
sections of DNA that do not <code for specific
prot ei ns. Tonorrow that could change; we may be able
to tell per sonal information from those markers
besi des gender and identification, but today we
cannot. So, if all we were |ooking at here was taking
13 markers that look |ike a bar code in the database,
indeed we wouldn't have the privacy concerns today
that I'"m raising in ny position paper, because what
I"m tal king about is the sanple. And, once they get
that bar code (for lack of a better term entered in
the database, and that is 99.9 percent accurate for

purposes of identifying (much nobre accurate than
fingerprints), that's law enforcenent's legitimte
need. That's the legitimte reason for getting the
DNA.

Once that's in the database, they don't need to keep
the saliva; they don't need to keep the bl ood. And
regardl ess of what happens with [SB] 99, there is
nothing in Alaska law or federal |aw that says they
ever have to get rid the sanple, and indeed they
don't. ... If identification is the Ilegitimte
rational, they don't need to keep the sanple. So the
folks in Al aska, your constituents who contact us all
the tinme about concerns about government needing
private information and demanding private information
(whether it's social security nunbers or census forns
or background checks or DNA and genetic information) -
- sonething that could be done to alleviate those
folk's concerns, and would go a long way toward
protecting privacy, would be to destroy the sanple
once the testing is conplete and the data is entered
in the database.

Because, in the future, if this burglar is one of the
6 percent who goes on to commt a violent crime, |aw
enforcenent -- say they show up at the scene of the
crinme, and there's a drop of blood that doesn't match
the victim and they run that drop of blood, they pull
the identifying markers out of that, put it in the
dat abase and [it] pops up: poof, "we've got a match."”
What they're conparing it to are the 13 loci - the
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other information in the database; they' re not going
back to the previous drop of blood. It's all a matter
of running it through the database, and so [we'd]
really like to see Al aska pass sone kind of law - and

perhaps start with an amendnent to this bill - that
says, once they've finished their testing and get the
data entered, "let's destroy the sanple.”

Number 0839

M5. RUDINGER, in response to questions, said that the 6 percent
figure that she is wusing was gathered from the statistica
information provided by Del Smith, Departnent of Public Safety,
regarding burglars in Alaska that go on to commt violent
crimes. She acknow edged that the legislature will have to
wei gh whether that 6 percent justifies noving the line, but she
opined it is a very low correlation given the imense anmunt of
information, which has nothing to do with law enforcenent's
ability to identify crimnals, that can be gleaned from that
drop of saliva. She said that she would feel better [about
taking DNA sanples from convicted burglars] if the correlation
were higher, but at least if the drop of saliva is destroyed
afterwards, so that the only information |aw enforcenent had
about the person is, in fact, identifying markers, that would
make nore sense.

M5. RUDI NGER explained that it's the drop of saliva (or blood)
that contains information about up to 4,000 different genetic
conditions and diseases, possibly about sexual orientation,
possibly genetic information about the tendency towards
subst ance abuse, all kinds of personal information about the
source and everyone related to the source by blood, all of which
has nothing to do with law enforcenent's need for identifying
future crimnals that may have previously conmmtted burglary.
She opined that regardl ess of whether the legislature feels that
6 percent justifies obtaining DNA sanples from burglars, the
| egi sl ature should consider destroying the sanple once |aw
enforcenment has conpleted its job [of entering the data].

Nunmber 0982

DEL SM TH, Deputy Comm ssioner, Ofice of the Conmm ssioner,
Departnent of Public Safety (DPS), regarding the 6 percent
figure used by Ms. Rudinger, explained that of the 3,000 or so
people - since 1/1/96 - who have been obligated to provide a DNA
sanple under current law, roughly 6 percent have a previous
burglary conviction. He added that he did not think this
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automatically neans that 94 percent of burglars don't go on to
commt a [violent] crine. He confirmed that the 6 percent
figure was arrived at retrospectively. He noted that he has not
yet checked to see how many individuals convicted of burglary go
on to commt a violent crine.

REPRESENTATI VE BERKOW TZ asked whether DNA evidence has ever
been excul patory.

MR SMTH said yes; he recounted a case in which a person in
Anchorage was arrested but the DNA sanple proved that this
i ndi vi dual was i nnocent of that crine.

REPRESENTATI VE COGHI LL asked whether the "bar code" from a DNA
sanple is associated with the person's nane or other identifier.

MR SMTH said that according to his understanding, it is not;
if the bar code is in the database it conmes back as a series of
nunbers w t hout being associated with a nane.

Nunber 1199

GEORGE TAFT, Director, Scientific Crime Detection Laboratory,
Department of Public Safety (DPS), testified via tel econference.
Wth regard to whether to destroy DNA sanples, he said that he
has given the topic a great deal of thought but is not sure why
the sanples should be destroyed immediately in case [the DPS]
needs to go back and reanalyze a sanple for a particular case

He, also, said that there are no nanes attached to the data, and
noted that there are a limted nunber of people in the
| aboratory that even have access to the data or to the sanple.

REPRESENTATI VE JAMES questioned the need to reanalyze a sanple;
"Don't you have to doubl e check that you got your code right?"

MR. TAFT replied, "yes.” On the question of storing sanples, he
noted that there is a very mniml anpount of sanple storage
[ space], but to date there is no departnental policy regarding
the destruction of the sanples.

CHAI R ROKEBERG nentioned that the issue of developing a policy
for destroying DNA sanples could be pursued during the interim
he noted that M. Smth was nodding his head in agreenent.
Chai r Rokeberg then closed the public hearing on SB 99.

Nunber 1340
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REPRESENTATI VE JAMES noved to report SB 99 out of commttee with
i ndi vi dual recomrendations and the acconpanying fiscal notes.
There being no objection, SB 99 was reported from the House
Judi ci ary Standing Conm ttee.

SB 172 - COURT SYSTEM ANNUAL REPORT

Nunmber 1358

CHAI R ROKEBERG announced that the next order of business would
be CS FOR SENATE BILL NO 172(FIN), "An Act relating to an
annual report by the court system to the public and the
| egi sl ature.”

Nunber 1382

SENATOR DAVE DONLEY, Alaska State Legislature, spoke on behalf
of the Senate Finance Commttee, sponsor of SB 172. He
explained that SB 172 would establish in statute an annual
report from the Al aska Court System (ACS). Currently the ACS
does an annual report but does so voluntarily because there is

no statutory requirenent. Simply, SB 172 will set in statute
that there will be a requirenent to provide an annual report to
the legislature; the ACS could have |eeway under this bill to

continue with the existing report, as long as it provides the
| egi slature with the specific information detailed in SB 172.
He noted that sone of the information required by SB 172 is not
currently included in the annual report that the ACS provides
voluntarily. That information includes additional information
regarding the tine it's taking to provide final disposition on
cases in Alaska; specific information about the [status of]
salary warrants of judges (currently, if a judge doesn't produce
a final opinion within six nmonths, his/her salary is wthheld);
and a reporting of travel expenses and per diem for judges and
justices, simlar to what is required of |egislators and nenbers
of the executive branch. He concluded by stating that SB 172
has a zero fiscal note.

SENATOR DONLEY, in response to questions, said that each year
the admnistration and the |egislature prepare reports on all
the salaries, travel, and per diem for executive branch
personnel and | egislators, respectively. He also noted that the
| egi slature [perforns] an annual audit of state governnent, and
that there 1is an annual budget report produced by the
Legi sl ative Finance D vision. On the issue of wthholding
salary warrants, he explained that wunder existing law, "any
appel lant court where there's nore than one nenber is exenpt
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fromthe tinmne limt factor of the salary warrants.” Al the |law
requires is for an initial decision to be nade; there is no tine
limt for any final decision being nade.

REPRESENTATI VE KOOKESH questioned why this legislation is
necessary given that the [ACS] has been voluntarily providing
reports since 1961.

SENATOR DONLEY replied that it is because [the ACS] could just
stop doing so at any tine, and because he thinks it is really
inmportant that the public be guaranteed this informtion. He
also noted that SB 172 requires information additional to what
[the ACS] currently provides.

Nunmber 1588

REPRESENTATI VE KOOKESH suggested that if the legislature sinply
asked it to do so, the [ACS] would continue providing the
reports and include the additional information on a voluntary
basi s. He opined that this mght be a situation in which
| egislation is not actually needed.

SENATOR DONLEY said, "Hopefully this is legislation that won't
be needed in the future, but it is a safeguard to prevent that
eventuality from ever happening.” Wth regard to the warrant
informati on, he noted that about three or four years ago, he had
contacted the Alaska Judicial Council (AJC) and asked why the
warrant information was not provided with the analysis for judge
retention. [ The AJC] explained that they had asked for the
information but the ACS would not provide it to them even
though [the AJC] is the body that is constitutionally enpowered
to make assessnents regarding the retention of judges. He added
t hat subsequent to that conversati on, he received the
information from the ACS, whereupon he provided it to the AJC
Al though currently the ACS is providing this information to the
AJC, he said, this is just an exanple showi ng that the ACS could
at anytime - without this legislation - decide not to provide
certain information.

Nunmber 1683

CHRI S CHRI STENSEN, Deput y Adm ni strative Di rector,
Adm nistrative Staff, Ofice of the Admnistrative Director,
Al aska Court System (ACS), clarified that it was not the ACS
that refused to provide this information to the AJC, it was the
Department of Administration (DQA). The ACS has always
considered this information a public record. He pointed out,
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however, that the ACS receives the information from the DOA;
once the information is in the ACS s possession, it is provided
to anyone who nakes a public records request. He explained that
the [Alaska] Suprene Court produces an annual report and has
done so since the very first year that the ACS has been in

exi stence; the first annual report canme out in 1960. After
noting that the legislature received a copy of the "FY 2000
Annual Report" in January, he confirned that the report is not

produced because of a statutory mandate, but rather under the
[ Al aska] Suprenme Court's constitutional authority to adm nister
the judicial branch of governnent. In essence, this is the
[ Alaska] Suprene Court's annual nessage on judicial branch
oper ati ons.

MR. CHRISTENSEN noted that as originally drafted, SB 172
instructed the ACS to produce an annual report and include sone
of the information that is already in the annual report that
[the ACS] provides, and add other information that is not
currently provided. He said that the legislature is the best
judge of what information it would consider useful; the
| egi slature has the authority to instruct the ACS to provide
statistical or other information related to court operations.
Wher eupon [the ACS] will provide the information required by SB
172 in report form He pointed out that the ACS has submitted a

zero fiscal note. He nentioned that there are several other
exanples in statute of reports the legislature requires of the
ACS, such as travel information for justices of the Al aska

Suprene Court and for judges of the Al aska Court of Appeals.

MR. CHRI STENSEN not ed, however, that the docunent that [the ACS]
has identified for over 40 years as its annual report is the
[ Al aska] Suprenme Court's nessage; this is akin to reports that
"you" as individual legislators send to Al askans describing
"your" operations here in Juneau. And nuch as "you" are the
final authority of what goes into "your" reports, he said, [the
ACS] believes that the [Alaska] Suprenme Court is the final
authority for what goes into "this" particular docunent. The
extra information that SB 172 would require [the ACS] to provide
may very possibly be put into "this" report; in fact, Chief
Justice Fabe assured Senator Donley several nonths ago that
prior to the time the next annual report went into production,
she would discuss with her colleagues including this extra
i nformation. Alternatively, the extra information that s
required by SB 172 may be put in a separate report, which [the
ACS] woul d publish and release as instructed per SB 172.

Number 1814
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MR. CHRI STENSEN offered the following as a technical anendnent:
Renove "annual" from page 1, l|line 5. In response to questions,
he explained that the term "annual report" is alnost considered
a term of art, and that the ACS already produces an "annual
report” and has done so for over 40 years. And al t hough [the
ACS] wll be happy to give the Ilegislature whatever kind of
reports it wants, he reiterated that [the ACS] currently
produces its document under the [Alaska] Suprene Court's
constitutional authority to admnister the judicial branch, and
would therefore prefer that any information requested by
| egi sl ature not be called an "annual report". He said that the
extra informati on requested nay be included in the annual report
that the ACS already produces, or it may cone in the form of a
separate report; the intention of his suggested amendnent is to
allow [the ACS] flexibility.

SENATOR DONLEY agreed that the intention of SB 172 is to |eave
the ACS with flexibility regarding term nology, and therefore he
has no objection to M. Christensen's suggested anmendnent.

Number 1900

REPRESENTATI VE JAMES nmade a notion to adopt Anendnent 1, which
woul d renmove "annual" from page 1, line b5. There being no
obj ection, Anendnent 1 was adopt ed.

Nunmber 1929

REPRESENTATI VE JAMES noved to report CSSB 172(FIN), as anended,
out of commttee wth individual recommendations [and the
acconpanyi ng fiscal note].

Nunmber 1939

REPRESENTATI VE BERKOW TZ obj ected for the purpose of discussion.
He said that one point he is always |eery about is separation of
powers. He acknowl edged that the [ACS] did not have any
objections to the requirenents inposed via SB 172, but he
poi nted out that:

W're here telling the <court to do sonething

sonething that they're already doing. ... | know that
when the court tells us to do things, even sinple
i nnocuous things |ike nmaybe striking | anguage fromthe
budget or sonmething, we find that very troubling.
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| just think we ought to be a little bit sensitive to
t hose poor five justices and all their m nions.

REPRESENTATI VE JAMES noted that the legislature, via SB 172, is
not telling [the ACS] how to meke judicial decisions; rather,
the legislature is only telling the ACS what kind of information
to provide.

REPRESENTATI VE BERKOW TZ countered by saying, "Wiich is all they
told us." He then withdrew his objection.

Number 1983

CHAI R ROKEBERG asked whether there were any further objections.
There being none, HCS CSSB 172(JUD) was reported from the House
Judi ci ary Standing Conmittee.

HB 145 - FALSE CLAI MS AGAI NST STATE OR MUNICI PALIT

Number 2000

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO. 145, "An Act nmaking a civil renmedy avail able
to the state or a nunicipality against persons who nake false
claims for, or certain msrepresentations regarding, state or
muni ci pal noney or other property; and providing for an
effective date.”

Nunber 2014

JAMES BALDW N, Assistant Attorney GCeneral, Governnental Affairs
Section, Cvil Dvision (Juneau), Departnent of Law (DQ),
presented HB 145 on behalf of the administration. He noted that
a simlar bill was reported out of the House Judiciary Standing

Committee during the last legislative session, and that the
concept of HB 145 is the result of an ongoing claim against a

r at her | ar ge fi nanci al institution concer ni ng uncl ai med
property. He explained that California found that its false
claim statute was key in bringing a certain financial

institution to the table to negotiate; California's false claim
statute carries a treble damages clause. Wen [the DO.] | ooked
at Alaska laws to see what its renedies mght be, it found only
a very skeletal formof a false claim statute, which is |ocated
in AS 37.10.090 and which basically says that the state can
bring a claim on behalf of itself or on behalf of its
muni cipalities if noney has been illegally paid or diverted, but
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there is no ability to enhance the amount of damages if the
prosecution is successful.

MR. BALDWN noted that [the DOL] has begun investigating a
potential claim against that sane financial institution, and
although HB 145 may not assist the DOL in that particular
instance, it could beconme useful in future litigation regarding
uncl ai mred property or other situations in which a claim is
brought against the state and is later proven false. He
explained that HB 145 is nodeled after California' s unclained
property law with the addition of a few changes that adapt it to
Al aska | aw. A major difference between the California |aw and
HB 145 revol ves around sone of the things that are excluded from
cover age: Al aska would exclude any clainms in an anount |ess
than $500 because it would not be appropriate to subject those
kinds of clains to the treble damages clause; and Al aska would
exclude certain statutory systens (sonme of which are listed on
pages 3-4) that already have well devel oped penalty provisions
for submtting false clains, because they stand al one and do not
need dupli cati on.

MR. BALDWN also said that there is a fairly favorable standard
of proof provided for the state to prove its case against a
false claimant; it will be by a preponderance of the evidence.
There is also a provision which says that if a particular
individual is convicted of a crine involving m srepresentation

then that conviction can stand as prima facie proof; it can
stand on its own as part of the main proof necessary to prove
the civil claimunder HB 145. He explained that HB 145 al so has
provi sions for cooperation between nunicipal governnents and
state governnent if, in the investigation of a potential false
claim the attorney general determnes that there is nunicipal
property involved, there would be a process for either tendering
the prosecution of that part of the case to a nunicipality, or
retaining it and proceeding along with all the other aspects of
the claim He noted that these provisions are tailored to the
Al askan situation; the aforenentioned case against the |[|arge
financial institution involved both nunicipal property and state
property, thus [the DOL and the nunicipalities] have had to find
a way to work out how they would approach the case together

i ncluding how to share costs and share recovery.

Nunber 2270

REPRESENTATI VE MEYER asked whether HB 145 would pertain to
per manent fund dividend (PFD) applications.
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MR. BALDWN said that HB 145 would not apply to the PFD, the PFD
is paid under AS 43, and as such is listed as one of the
exenpti ons on page 4.

REPRESENTATI VE BERKOW TZ, referring to Section 3, pointed out
that subsection(c) estops - prevents - the defendant from again
raising the defense if there is a gquilty plea or a nolo
contendere plea; if someone is estoped in a civil action after
maki ng a nolo contendere plea, the intent of the nolo contendere
plea is circunvented. He asked why "we" would want to do that.
He also pointed out that "this is different for the governnent
than it is for an individual citizen."

MR. BALDWN responded that to his wunderstanding, for many
purposes, a nolo contendere plea is the equivalent of a guilty
pl ea.

REPRESENTATI VE BERKOW TZ clarified that nolo contendere - no
contest - nerely nmeans that the person is not fighting the
charge, not that he/she agrees with the elenents. He expl ai ned
that this is different than a guilty plea in which the defendant

acknow edges conmtting the el enments. For example, "If you ran
into a light pole and knocked it over, no contest neans that
you're not fighting it, but your not admtting civil liability."
He opined that the current |anguage is saying that if a person
pleads no contest, he/she is essentially admtting civi

liability, which is not the same for a private individual. "If
| ran into your car and was charged with assault, and [I] plead
no contest, you'd still have to prove the case against nme in a

civil context."

MR. BALDWN explained that this provision is based on the
California | aw, which was used as nodel.

CHAI R ROKEBERG pointed out that many tinmes people mght choose
nol o contendere to avoid the expense of litigation; if he/she is
estoped from asserting a defense in a civil case, it destroys
one of the advantages of pleading nol o contendere.

Nunber 2450

REPRESENTATI VE BERKOW TZ nmade a notion to adopt Amendnent 1,
which would strike "or nolo contendere"” from page 4, lines 14-
15.

MR BALDWN nentioned that line 18 also has reference to "nolo
cont endere".
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REPRESENTATI VE COGHI LL asked what affect Anmendnent 1 woul d have
on the July 1, 2001, date referred to in the |ast sentence on
lines 17-18 of page 4.

REPRESENTATI VE BERKOW TZ cautioned that there is sone question
about what is going on with no contest pleas. It is not always
clear, he said, sonetines a nolo contendere plea can be an
adm ssion, but he could not recall what the paraneters are.

TAPE 01-72, SIDE B
Nunber 2485

MR. BALDWN, in response to Representative Coghill, explained
that the last sentence in lines 17-18 of page 4 nerely prevents
subsection (c) from being applied retroactively.

CHAI R ROKEBERG pointed out that this |anguage reads "a guilty
verdict upon a plea of nolo contendere"”, and does not refer to
anyt hi ng el se.

MR. BALDWN, still referring to page 4, offered that if
reference to "nolo contendere” is renmoved fromlines 14-15, then
the | ast sentence on lines 17-18 should al so be renpved.

Nunmber 2383

CHAI R ROKEBERG asked whether there were any objections to
Amendnent 1. There being no objection, Arendnent 1 was adopted.

Nunmber 2365

REPRESENTATI VE COGHI LL nade a notion to adopt Anendnent 2, which
woul d renove the last sentence from subsection (c) on page 4,
lines 17-18. There being no objection, Arendnent 2 was adopt ed.

REPRESENTATI VE BERKOW TZ, referring to the provision on page 4
regarding limtation of actions, said that to his recollection

nost <civil actions are limted to wthin three years of
di scovery. Unless there is a very conpelling reason to allow
the state twice as long to pursue an action, he said, it seens
i nappropriate that the state has nore tine than a private
litigant.

MR. BALDWN noted that this provision is nerely mrroring the

California statute. He said that he is not so sure that three
years is the overriding time limt; there is a six-year [statute
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of limtations] applicable to sone clains, for exanple. G ven
the conplexity of some of the cases the state litigates, he
opi ned, six years is not unreasonabl e.

REPRESENTATI VE BERKOW TZ said he agrees with that point, but he
nmerely favors consi stency.

CHAI R ROKEBERG nentioned that sonme of the cases faced by the
state could involve uncl ai med property.

MR. BALDWN noted that this provision provides for a special
limtation period for fal se clains.

REPRESENTATI VE BERKOW TZ, referring to Sections 1 and 2, opined

that at first glance, "you could incur civil liability to the
state if you, for exanple, asserted a claim that you were owed
noney and then it turned out not to be true, or ... mde a

denial after the state nade a cl ai magainst you."

MR. BALDW N expl ained that the |anguage in Sections 1 and 2 is
very simlar to the false claimstatute provisions in many ot her
states and the federal governnent; this type of |anguage is not
unusual . If there is a problem of proof, he added, then that's
the state's problemand it will have to prove by a preponderance
of the evidence that there has been presentation of such a
claim He opined that it is unusual that a state such as Al aska
doesn't already have the kinds of statutes as would be added via
HB 145; HB 145 wll allow the state to protect the public
treasury fromthe assertion of false clains.

Nunber 2141

REPRESENTATI VE COGHI LL recounted that during litigation between
hinmself and his nmunicipality, the nmunicipality asserted that he
had done sonething falsely, when, instead, he was nerely unaware
of the regulations regarding that particul ar action.

MR. BALDWN, on the topic of penalties, explained that Section 2
of HB 145 provides for a $10,000 penalty for each act, and that
there could then be interest and danages added to that. He
noted that one of the main areas in which the statute was
altered, via Section 1, is in the area of contract clains; if
contractors who have done business with the state submt clains
for additional costs and expenses for the work done, and the
clainms turn out to be false, Section 1 would provide a renmedy in
dealing with such contractors. He went on to explain that in
the area of wunclainmed property, if, for exanple, a financial

HOUSE JUD COW TTEE -21- April 23, 2001



institution holds noney that it should pay out, but is instead
nerely filing reports that this noney is being properly paid
out, these clains by the financial institution would fall under
[HB 145] with regard to making a false claim He al so pointed
out that before an individual can file a l|awsuit against the
state, he/she has to go through a clains process under AS 44.77;
he/ she has to submt an adm nistrative claim against the state,
and if that claim turns out to be false, HB 145 would provide
the state with a renedy.

MR. BALDWN, in response to questions, explained that under
current statutory |anguage, soneone submtting a false contract
claim nmust reinburse all sums paid on the claim for all costs
attributable to review of the claim and for a civil penalty
equal to the amount by which the claim is m srepresented. By
contrast, under HB 145, a person submtting a false claim would
be liable for to up to three tines the anount of the claim a
civil penalty of up to $10,000 for each act for which liability
is found, and attorney's fees and costs. He noted, however,
that there are other provisions in HB 145 that say the court nmay
reduce the anount of the danages to an anobunt not |ess than two
times the anount of dammges sustained and nay waive entirely the
civil penalties if the person commtting any of the acts gives
the officials of the state (or of the nunicipality) information
known to that person about the violation within 30 days after
the date in which the person first obtained the information. In
essence this neans that if the person cooperates with the state
(or municipality), hel/she gets the damages reduced; it becones
an incentive to help the state (or nunicipality).

MR. BALDWN, in response to questions regarding his earlier

reference to a certain financi al institution under
investigation, explained that this financial institution was
acting as a fiscal paying agent, or trustee for various forns of
gener al obligation debt, revenue bond debt, and speci al
obligation debt, and was therefore responsible for naking
paynments to bondholders. It was subsequently discovered that in
a smll percentage of cases, the bondhol ders of these
instruments were not claimng their coupon paynents, but the
financi al institution was keeping the noney rather than

returning it to the governnental entities that issued the debt
servi ce.

Number 1890

MR. BALDWN noted that only one small element of HB 145 m ght
have a bearing on the state's ongoing investigation of this
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financial institution. He then referred to page 2, [paragraph]
(8), which says, "is a beneficiary of an inadvertent subm ssion
of a false claimto the state or a nunicipality, subsequently
di scovers the falsity of the claim and fails to disclose the
false claimto the state or the nmunicipality within a reasonabl e

time after discovery of the false claim™ He pointed out that
since statutes only work prospectively, [paragraphs] (1)-(7)
would not apply to the financial institution currently under

investigation, unless it knows it has a history of these Kkinds
of activity and does not disclose this information to the state
or municipality.

MR. BALDWN, in response to questions about California s case
against the financial institution, said that a settlenment was
reached in which California was paid $188 million in damages for

unspeci fied purposes, and was paid $40 nillion as an unclained
property settlenent. He noted that in this exanple, the
financial institution kept very poor records, and thus the

parties had to resort to a statistical analysis of the records
in order to establish danmages and determ ne what anount should

have been escheated to the state. M. Baldw n explained that
[the DOL] was investigating this sanme financial institution
under the theory that since it is the issuer of some of those
debt obligations, it is entitled to sone of that settlenent,

whereas the financial institution is working under the theory
that since it is domciled in California, the funds escheated
belong to California. He nentioned that [the DOL] is hoping to
successfully conclude its case regarding these funds.

REPRESENTATI VE BERKOWN TZ, referring to the danages section on
page 3, said that essentially treble damages are going to be

awarded - that's three tinmes the anmpunt of actual danmages -
except if [subsection] (c) applies. Then the damages may be
reduced to twi ce the anmobunt of danmages and the civil penalty may
be waived. He pointed out, however, that this provision
precludes the court from using a sliding scale with regard to
damages and civil penalties. He noted that he did not Iike

taking discretion away from the courts; the nore discretion the
courts have, he offered, the easier it can be to craft a
solution for a given problem

Number 1662
REPRESENTATI VE BERKOW TZ nmade a notion to adopt Amendnent 3,
which would delete "of this section to an anpbunt not |ess than

two tinmes the anmount of the damages sustained" from page 3,
lines 7-8. The result wuld leave the courts wth the
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di scretion of noving between treble danmages and zero danages if
all the conditions for such a waiver are net. He also noted
that the |anguage pertaining to these conditions is conjunctive;
a person nust neet all of them not just one.

MR. BALDWN said he did not have a problem with |eaving the

decision regarding the reduction of damages and civil penalties
to the discretion of the court.

Nunber 1452

CHAIR ROKEBERG asked whether there were any objections to
Amendnent 3. There being no objection, Anendnent 3 was adopt ed.

Nunmber 1435

REPRESENTATI VE BERKOW TZ noved to report HB 145, as anended, out
of committee W th i ndi vi dual recommendat i ons and t he
acconpanyi ng zero fiscal note. There being no objection, CSHB

145(JUD) was reported from the House Judiciary Standing
Comm ttee.

HB 228 - SALE OF TOBACCO PRODUCTS

Number 1427

CHAI R ROKEBERG announced that the l|ast order of business would
be HOUSE BILL NO 228, "An Act relating to the offense of
selling or giving tobacco to a mnor, to the accounting of fees
from business |icense endorsenents for tobacco products, to the
di scl osure of certain confidential cigarette and tobacco product
i nformati on, to notification r egar di ng a cigarette
manuf acturer's nonconpliance with the tobacco product Master
Settl ement Agreenent, to business |icense endorsenents for sale
of tobacco products, to citations and penalties for illegal
sal es of tobacco products; and providing for an effective date.”
[Before the commttee was CSHB 228(L&C). ]

Number 1371

CHAI R ROKEBERG made a notion to adopt Amendnent 1, which read
[original punctuation provided]:

Page 7, line 4:

Del ete "The"

Insert "A peace officer, or an agent or enployee
of the"
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Fol l owi ng " Depart nent of Health and Soci al
Services":
I nsert "who IS aut hori zed by t he
comm ssioner of health and social services to enforce
this section,"

Page 7, lines 6 - 7:

Delete "Each day a violation continues after a
citation for the violation has been issued constitutes
a separate violation."

Page 7, line 14:
Del ete "the issuance of"
Insert "issuing to its agents or enpl oyees”

Page 7, line 18:
Del ete "departnment shall deposit the"

Following "citation":
I nsert "shall be deposited"

Page 7, line 21
Del ete "The departnment may not di spose of a"
| nsert "A"

Page 7, line 22, follow ng "issuance":
Insert "may not be di sposed of"

Page 7, line 24, following "by":
I nsert "an agent or enpl oyee of"

Page 7, line 25, follow ng "copies of":
I nsert "such"

Page 7, line 27, following "citation":
I nsert "issued by its agent or enpl oyee”

Number 1347

JOHN MANLY, Staff to Representative John Harris, Al aska State
Legislature, on behalf of Representative Harris, sponsor

expl ained that the Departnment of Health & Social Services (DHSS)
prepared Amendnment 1. At the previous hearing on HB 228, it was
suggested that "sideboards" should be placed on the DHSS s
authority to issue citations for selling tobacco to mnors. He
of fered that Amendnent 1 would provide those sideboards; it nore
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clearly defines who exactly would be authorized to issue these
citations. The person has to be authorized by the comm ssioner
of the DHSS. He also pointed out that the portion of Amendnent
1 affecting line 6-7 deletes a provision that the commttee
consi dered unnecessary since it refers to citations issued under
the crimnal statute, Title 11.

Number 1199

ELMER LI NDSTROM Special Assistant, Ofice of the Comm ssioner
Departnment of Health & Social Services (DHSS), said that the
DHSS has no objections to deleting that provision from page 7,
lines 6-7. He added that the remai nder of Anendnent 1 is nerely
conform ng |anguage that changes the voice of the |egislation
from an active one to a passive one. Wth regard to the
sideboard stipulating that aside from a peace officer, only an
aut hori zed agent or enployee of the DHSS could issue citations,
he noted that simlar authority exists in other statutes, for
exanpl e, those pertaining to park enpl oyees.

CHAIR ROKEBERG asked whether any special training would be
required in order for a person to becone a "tobacco cop."”

Number 1154

EDWN J. SASSER, Tobacco Enforcenent Coordinator, Division of
Public Health (DPH), Departnment of Health & Social Services
(DHSS), nentioned that the provision being deleted via Arendnent
1 dealt with the issue of vending machines being noved and
cigarettes not being |ocked up. Regarding the sideboard
pertaining to who will be authorized to issue citations, he
explained that the l|anguage inserted in the first portion of
Amendnment 1 is patterned after language in AS 45.75.131 that
gives authority to issue citations related to weights and

measures violations. In none of the |anguage already in statute
relating to issuing citations, he added, is there any reference
to training requirenents. He suggested, however, that the

| anguage stipulating that the conm ssioner of the DHSS nust
aut hori ze the agent or enployee does inply training requirenents
and standards. He offered that it would not be hard to expand
any Menorandum of [Understanding] (MOU) that the DHSS has with
the Departnment of Public Safety (DPS) to include specific
standards for any agent or enployee selected to issue citations.

Nunber 1045
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CHAIR ROKEBERG asked whether there were any objections to
Amendnent 1. There being no objection, Anendnent 1 was adopt ed.

CHAI R ROKEBERG nentioned a concern regarding the potential for a
disgruntled enployee to subject the endorsenment holder to
cunul ative fines and penalties sinply by continuing to sel

t obacco products to mnors.

MR. MANLY said that he did not know whether any of the cases
t hat have been prosecuted thus far have included such
circunstances. Most of the tinme the sale is inadvertent or done
i n ignorance.

REPRESENTATI VE MEYER opined that it would be hard for such a
situation to occur; the enployee would have to know in advance
that he/she was selling to an wundercover mnor in a sting
operation.

MR. SASSER said that he is not aware of any such situations
occurring, nor was he aware of any state that has adopted
| anguage that would allow such a situation to be an affirmative
def ense.

MR. LINDSTROM on the issue of penalties to the endorsenent
hol der, noted that current statute stipulates that the
endorsenent may be suspended up to 45 days for a first offense
and up to 90 days for a subsequent offense occurring within a
24-nont h peri od. On the issue of conpliance, he renmarked that
surveys done |ast Septenber indicate that on a statew de basis,
mnors were able to purchase tobacco up to 34 percent of the
time notwithstanding all the preventative neasures that have
been taken to date. He added that this nonconpliance rate is
unaccept abl y hi gh.

REPRESENTATI VE COGHI LL pondered whether the high nonconpliance
rate is "a vendor responsibility.”

CHAI R ROKEBERG said he has received a letter from Costa Al ton of
C.J. Enterprises, expressing the concern that Section 8(l) 1is
unfair to the owner of vending machines. Chair Rokeberg offered
the point that if there is a problem with one machine, the
people at that |ocation who are responsible for supervising the
vendi ng machi ne should be subject to the penalties, rather than

t he vendi ng conpany. Section8(l) stipulates "if an endorsenent
for the sale of tobacco products through vending machines is
suspended or revoked, the person may not sell ... tobacco

products through any of the person's other vending machines".
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He suggested that this provision should be altered to apply to
the owner of the establishment where the vending nachine is
| ocat ed.

MR. SASSER clarified that this provision does apply to the
endor sement hol der of the establishnment in which the nmachine is
pl aced. He said that the only tinme the endorsenent of the
vendi ng conpany can be suspended is if the conpany negligently
pl aces the machine in an unsuitable | ocation.

CHAI R ROKEBERG cal |l ed an at-ease from2:46 p.m to 2:55 p. m
Nunmber 0382
CHAI R ROKEBERG nmade a notion to adopt Conceptual Anmendnent 2:

Section 8, subsection (l) should conform ... to the
concept that the vending nmachine conpany's tobacco
busi ness |icense/ endorsenent can not be suspended for
one violation. However, the machine on the prem ses
could be renoved or immobilized; the operator would be
prohibited from operating it at the particular
| ocation, not all of his |ocations.

CHAI R ROKEBERG explained that with the adoption of Conceptual
Amendnent 2, a violation would result in the machine operator
bei ng suspended from operating that particular machine at that
| ocation, and penalties would also be inposed on the owner of
the establishnment for a |lack of supervision at that |ocation.

REPRESENTATI VE COGHI LL remarked that anyone who has an
endor senent, whether vending conpany or establishnent owner,
should be aware of the laws regarding sale to mnors and the
possi bl e penalties for violations.

MR. MANLY noted that there is a provision in HB 228 requiring
that vendor education materials acconpany the endorsenent when
it is sent out.

TAPE 01-73, SIDE A
Number 0001

CHAIR ROKEBERG asked whether "they" would be subject to a
nonetary fine in addition to having his/her endorsenent
suspended for having a vending nmachine in an inappropriate
| ocati on.
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Number 0089

CATHERI NE  REARDQN, Di rector, Centr al Ofice, Division of
Cccupational Licensing, Departnent of Conmmunity & Economc
Devel opnent (DCED), explained that having a vending machine in
an inappropriate location is a crine under AS 11.76, and would
t heref ore be puni shable.

MR. SASSER added that AS 11.76.100(d) provides that a vending
machi ne operator who negligently places a vending machine wl|l
be subject to a $300 fine. He noted that this fine does not
increase for multiple violations.

Number 0177

CHAI R ROKEBERG asked whether there were any objections to
Conceptual Anendnent 2. There being no objection, Conceptual
Amendnent 2 was adopt ed.

Nunber 0234

REPRESENTATI VE MEYER noved to report CSHB 228(L&C), as anended,
out of commttee wth individual recommendations and the
acconpanying fiscal notes. There being no objection, CSHB

228(JUD) was reported from the House Judiciary Standing
Commi ttee.

ADJ OQURNIVENT
Number 0270

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:03 p. m
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