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HOUSE BI LL NO. 181

"An Act relating to the obligations of spouses, to insurance
policies of spouses, to the nonprobate transfer of property on
death to a comunity property trust, to the division of the
comunity property of spouses at death, and to the Al aska
Community Property Act; and providing for an effective date."

- MOVED CSHB 181(JUD) QUT OF COW TTEE

HOUSE BI LL NO 189
"An Act repealing statutory provisions relating to term limts
and termlimt pledges."

- MOVED HB 189 QUT OF COW TTEE

HOUSE BILL NO. 174
"An Act relating to nental health information and records; and
providing for an effective date."

- MOVED CSHB 174(JUD) OQUT OF COW TTEE

HOUSE BI LL NO. 228

"An Act relating to the offense of selling or giving tobacco to
a mnor, to the accounting of fees from business |icense
endorsenents for tobacco products, to the disclosure of certain
confidential <cigarette and tobacco product information, to
notification regarding a cigarette manufacturer's nonconpliance
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with the tobacco product Master Settlenment Agreenent, to
busi ness license endorsenents for sale of tobacco products, to
citations and penalties for illegal sales of tobacco products;
and providing for an effective date.”

- HEARD AND HELD
PREVI QUS ACTI ON
BILL: HB 181

SHORT TI TLE: COMMUNI TY PROPERTY
SPONSOR( S) :  REPRESENTATI VE( S) MURKOWSKI

Jrn-Date Jr n- Page Action

03/ 14/ 01 0585 (H) READ THE FI RST TI ME -
REFERRALS

03/ 14/ 01 0585 (H JuD

03/ 27/ 01 0747 (H COSPONSOR( S) : MCGUI RE

04/ 21/ 01 (H JUD AT 11: 00 AM CAPI TOL 120

BILL: HB 189
SHORT TI TLE: REPEAL TERM LI M TS/ TERM LI M TS PLEDGES
SPONSOR(S):  JUDI Cl ARY

Jrn-Date Jr n- Page Action

03/ 16/ 01 0626 (H READ THE FI RST TI ME -
REFERRALS

03/ 16/ 01 0626 (H STA, JUD

04/ 12/ 01 (H) STA AT 8:00 AM CAPI TOL 102

04/ 12/ 01 (H) <Bi || Postponed to 4/19>

04/ 19/ 01 1062 (H) STA RPT 6DP

04/ 19/ 01 1063 (H) DP: STEVENS, CRAWCRD, JAMES,
FATE,

04/ 19/ 01 1063 (H) HAYES, COGHI LL

04/ 19/ 01 1063 (H) FN1: ZERQ( GOV)

04/ 19/ 01 (H STA AT 8: 00 AM CAPI TOL 102

04/ 19/ 01 (H Moved Qut of Commttee

04/ 19/ 01 (H M NUTE( STA)

04/ 21/ 01 (H JUD AT 11: 00 AM CAPI TOL 120

BILL: HB 174

SHORT TI TLE: MENTAL HEALTH | NFORVATI ON AND RECORDS
SPONSCR(S): RLS BY REQUEST OF LEG BUDGET & AUDI T

Jrn-Date Jrn- Page Action
03/12/01 0543 (H READ THE FI RST TI ME -
REFERRALS
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03/12/01 0543 (H HES, JUD

04/ 17/ 01 (H HES AT 3: 00 PM CAPI TOL 106

04/ 17/ 01 (H Moved Qut of Conmittee

04/ 17/ 01 (H) M NUTE( HES)

04/ 18/ 01 1027 (H HES RPT 5NR 2AM

04/ 18/ 01 1027 (H) NR COGHI LL, WLSQON, JOULE,
STEVENS,

04/ 18/ 01 1027 (H DYSON;, AM KCHRI NG, Cl SSNA

04/ 18/ 01 1028 (H) FN1: ZERQ( HSS)

04/ 21/ 01 (H JUD AT 11: 00 AM CAPI TOL 120

BILL: HB 228
SHORT TI TLE: SALE OF TOBACCO PRODUCTS
SPONSOR(S): REPRESENTATI VE( S) HARRI S

Jrn-Date Jr n- Page Action

04/ 02/ 01 0809 (H READ THE FI RST TI ME -
REFERRALS

04/ 02/ 01 0809 (H L&C, JUD, FIN

04/ 03/ 01 0831 (H COSPONSOR( S) :  HUDSCN,
MURKOWEKI

04/ 17/ 01 1021 (H COSPONSOR( S) :  KERTTULA

04/ 18/ 01 1053 (H COSPONSOR( S) :  CRAWFORD

04/ 18/ 01 (H L&C AT 3:15 PM CAPI TOL 17

04/ 18/ 01 (H Moved CSHB 228(L&C) Qut of
Committee

04/ 18/ 01 (H M NUTE( L&C)

04/ 20/ 01 1092 (H L&C RPT CS(L&C) NT 5DP 1AM

04/ 20/ 01 1093 (H) DP: CRAWORD, HAYES, MEYER,

04/ 20/ 01 1093 (H ROKEBERG, MURKOWSKI ; AM  KOTT

04/ 20/ 01 1093 (H) FN1: ZERQ( REV)

04/ 20/ 01 1093 (H) FN2: (LAW

04/ 20/ 01 1093 (H FN3: (HSS)

04/ 20/ 01 1093 (H) FN4: ( CED)

04/ 21/ 01 (H JUD AT 11: 00 AM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE LI SA MURKOWSKI

Al aska State Legislature

Capi tol Buil ding, Room 408

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Sponsor of HB 181.

STEPHEN E. GREER, Attorney

PO Box 24-2903
Anchor age, Al aska 99524-2903
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POSI TI ON STATEMENT: Assisted wth the presentation of Version L
of HB 181, and proposed Anendnent 1.

DAVI D G SHAFTEL, Attorney

550 West 7th Avenue, Suite 705

Anchor age, Al aska 99501

POSI TI ON STATEMENT: Assisted wth the presentation of Version L
of HB 181.

GAI L FENUM Al, El ection Program Speci al i st

Di vision of Elections

O fice of the Lieutenant Governor

PO Box 110017

Juneau, Al aska 99811-0017

POSI TI ON STATEMENT: Provided the Division's position on HB 189
and answer ed questi ons.

REPRESENTATI VE HUGH " BUD' FATE

Al aska State Legislature

Capi tol Building, Room 416

Juneau, Al aska 99801

POSI TI ON STATEMENT: Presented HB 174 on behalf of the Joint
Comm ttee on Legislative Budget and Audit.

ELMER LI NDSTROM Speci al Assi st ant

O fice of the Conm ssioner

Department of Health & Social Services (DHSS)

PO Box 110601

Juneau, Al aska 99811-0601

POSI TI ON STATEMENT: During discussion of HB 174, assisted wth
the bill's presentation and answered questions regarding
proposed Anmendnent 1; During discussion of HB 228, provided the
departnment's position and answered questions.

ANNE HENRY, Special Projects Coordinator

Central Ofice

Division of Mental Health & Devel opnental Disabilities

Department of Health and Social Services (DHSS)

PO Box 110620

Juneau, Al aska 99811-0620

POSI TI ON  STATEMENT: During discussion of HB 174, answered
guestions related to gathering client data.

PAT DAVI DSON, Legislative Auditor
Legi sl ative Audit Division

Legi sl ative Agencies & Ofices
PO Box 113300
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Juneau, Al aska 99811-3300
POSI TI ON STATEMENT: Assisted with the presentation of HB 174
and answer ed questi ons.

JOHN MANLY, Staff

to Representative John Harris

Al aska State Legislature

Capi tol Building, Room 513

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Present ed HB 228 on behal f of
Representative Harris, the sponsor.

EDW N J. SASSER, Tobacco Enforcenent Coordi nator

Di vision of Public Health (DPH)

Departnent of Health & Social Services (DHSS)

PO Box 110616

Juneau, Al aska 99811-0616

POSI TI ON STATEMENT: During discussion of HB 228, answered
guestions relating to enforcenent.

DWAYNE D. JONES, Anchorage Police Departnent (APD)

4801 Sout h Bragaw Street

Anchor age, Al aska 99508

POSI TI ON  STATEMENT: During discussion of HB 228, provided
testinmony related to enforcenent procedures.

DAN BRANCH, Assistant Attorney GCeneral

Conmrer ci al Section

Civil Division (Juneau)

Department of Law (DQL)

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON  STATEMENT: During discussion of HB 228, answered
gquestions relating to the drafting of page 7, lines 6-7.

ACTI ON NARRATI VE

TAPE 01-70, SIDE A

Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 11:24 a.m Represent ati ves
Rokeber g, Qgan (via teleconference), Coghi I I, Meyer, and
Berkowitz were present at the call to order. Representati ve

Janmes arrived as the neeting was in progress.

HB 181 - COVMUNI TY PROPERTY
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Number 0088

CHAI R ROKEBERG announced that the first order of business would
be HOUSE BILL NO 181, "An Act relating to the obligations of
spouses, to insurance policies of spouses, to the nonprobate
transfer of property on death to a community property trust, to
the division of the conmunity property of spouses at death, and
to the Alaska Community Property Act; and providing for an
effective date."

Number 0094

REPRESENTATI VE LI SA MJRKOABKI, Al aska State Legislature, sponsor
of HB 181, noted that in 1998, the |egislature passed the Al aska
Community Property Act, which allows nmarried couples to
characterize sone or all of their assets as conmunity property.
Since inplenentation of that Act, those who deal with estate
planning and trusts on a day-to-day basis have identified
certain statutes requiring inprovenent and adjustnent. She
proffered HB 181 as a neans of anending and strengthening those
communi ty property statutes.

REPRESENTATI VE MJURKOABKI expl ained that the first area addressed
by HB 181 is the extent to which a creditor can reach a couple's
comunity property. Section 1 provides that a creditor can only
reach the separate property of the debtor spouse and that
spouse's half of jointly held property. The second area
addressed by HB 181 relates to transfers of property to a
comunity property trust by beneficiary designation, whereby
certain property such as life insurance policies and Individua
Retirenent Accounts (IRAs) can be transferred to a comrunity
property trust by designating the trust as the beneficiary of
the property.

REPRESENTATI VE MURKOASKI said the third area addressed by HB 181
clarifies the sources of funds used to purchase life insurance,
in that it will be presunmed that the spouse who buys the life
i nsurance has used his/her own property to purchase that life
insurance. In addition, HB 181 wll expand the category of
"fam |y nenber” to include ancestors or descendants of either
spouse. Typically, comunity property funds my be used by a
couple to purchase their |ife insurance, and when the primary
beneficiaries are famly nenbers, then it is presuned that both
spouses consented to the choice of beneficiaries. The fourth
area addressed by HB 181 is the division of comunity property
at death. Section 4 clarifies that "different itens can be
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allocated to the spouse's share as long as each spouse's share
receives half of the total aggregate value of the community

property."”
Number 0431

REPRESENTATIVE JAMES nmde a notion to adopt the proposed
commttee substitute (CS) for HB 181, version 22-LS0567\L,
Banni ster, 4/19/01, as a work draft. There being no objection
Version L was before the committee.

REPRESENTATI VE MJURKOASKI added that Version L clarifies "that
these favorable presunptions with the trust are only avail able
to the portion of the trust that's for the benefit of the famly
menber . "

Number 0501

STEPHEN E. CREER, Attorney, testified via teleconference and
expl ained that Section 3 of Version L, which is in reference to
life insurance, provides a safety net provision in the event
that an estate plan is audited by the Internal Revenue Service
(IRS). Currently, if a life insurance policy is purchased for
one spouse via a conmunity property account, half the policy is
considered to be owned by the insured spouse and the other half
by the uninsured spouse, which negates any estate-tax benefits
that would be derived if the policy were owned solely by the
i nsured spouse. He said Version L expands the list of
individuals for whom a policy can be [nmade] payable to, and is
considered to be done with the consent of the uninsured spouse.
He noted that this presunption could always be overcone by the
testinmony of the uninsured spouse.

MR. GREER, in response to questions, reiterated that Version L
provides a safety net and renoves the foibles that can create

havoc with an estate planner and his/her clients. He said he
did not see any downside to HB 181, or anything in it that m ght
be controversial. He noted that Section 1 reflects current |aw

with regard to what property is held liable for a debtor
spouse's obligation; it sinply clarifies how conmunity property
stands in relationship to current law in the event of a spouse's
deat h.

Number 0877

DAVID G SHAFTEL, Attorney, testified via teleconference and
explained that existing |law essentially makes Al aska a separate
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property state. By default, a husband and wife's property is
owned as separate property. Therefore, if the husband incurs an

obligation - because of negligence, for exanple - during the
course of his occupation, then his separate property is liable
for that obligation, but his wife's property is not. Simlarly,
if the couple owned their property jointly - as tenants in
comon, for exanple - if one spouse incurs an occupational
liability, only that spouse's half of the jointly held property
is liable for that obligation. By conparison, in conmunity

property states, there are a nunber of different rules regarding
the extent to which conmunity property is going to be liable for
one spouse's obligations.

MR. SHAFTEL offered that Version L wll sinply bring into
conformty Al aska's optional conmmunity property system with its

separate property system so that if one spouse - not both
spouses - incurs a liability, then that spouse's separate
property and one-half of their community property will be liable
for that obligation. Consequently, the other spouse's separate
property and his/her half of their community property would not
be liable for that obligation. He added that there is also a

provision in Version L that says if the liability is incurred by
both spouses, then all the community property is responsible for
that liability. For exanple, if a couple purchases - together -
sonme investnment property, then all of the conmmunity property
woul d be liable for any obligations.

REPRESENTATI VE BERKOW TZ asked M. Shaftel whether he has heard
any criticismof HB 181.

MR. SHAFTEL said that he has not heard any criticism of HB 181

from anong the people who work with "this rule". As a matter of
fact, he added, the criticism is directed toward the current
statute because it creates an anbiguity that wll result in

extra litigation. He noted that a community property systemis
a very attractive and advantageous way for a married couple to
own their property; nost of his clients, he said, want to take
advantage of this system but the cloud of anbiguity regarding
comunity property liability prevents them He opined that
Version L will provide a fair way of resolving this anbiguity,
and is entirely consistent with rules governing property held
jointly as tenants in conmon. In response to a question, he
poi nted out that Version L would not affect division of property
during a divorce because the "just and equitable rule" would
still be used; thus famly |law attorneys would not object to
Version L either.
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Number 1300

CHAI R ROKEBERG asked whether HB 181 is sinply resolving a
creditors' rights issue.

MR SHAFTEL said, "Yes, it is."

REPRESENTATI VE BERKOW TZ, referring to |anguage in Section 1,
subsection (k), suggested that essentially one spouse could be

bankrupted w thout significantly inpacting the other. He said
that this raises questions about the inpact on property
settlenents pursuant to a divorce situation. He said he would

like to hear from a famly law practitioner regarding what
i npact HB 181 m ght have in a divorce situation.

MR. SHAFTEL asserted that [subsection (k)] is not new, it is
existing |aw He said that subsection (j) 1is new, but
subsection (k) nerely restates existing |law under AS 34.77.070,
whi ch says that an obligation incurred during nmarriage by both
spouses will be satisfied from both their separate property and
their community property. He explained that one of the changes
proposed by Version L is to do away with the concept - found in
AS 34.77.070(c) - that an obligation incurred by one spouse in
the interest of the marriage or the famly wll be satisfied
from the comrunity property as well as the property of the
spouse who incurred that obligation. In its place subsection
(j) will provide that when one spouse incurs an obligation,
either before or during marriage, that obligation may be
satisfied only from that spouse's separate property and from
that spouse's interest in the conmmunity property.

MR. SHAFTEL also explained that the existing law pertaining to
the division of community property upon divorce stipul ates that
a just and equitable standard will be used for both comunity
property and separate property; Version L does not change that
law. He reiterated that this is not a famly law issue; it is,
at nost, a creditors' rights issue. Version L is fair to the

creditor and to the non-negligent spouse, he added. It wl
result in the sanme rule being applied to conmunity property as
With separate property: the negligent spouse's separate

property and his/her half of the conmmunity property is all that
should be liable for an obligation incurred only by that spouse.
If, on the other hand, both spouses participated in the
negligence, the l|egal system already resolves those kinds of
i ssues; Version L should in no way affect those procedures.

Number 1640
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CHAI R ROKEBERG asked whether community property (or separate
property) has to be liquidated in order to satisfy a creditor's
claim

MR. SHAFTEL said that depends; it could result in a forced sale
if that is the only way to satisfy the obligation. What may
happen is that the creditor could attach the property and becone
owner of that half interest, but what nost Ilikely - and
practically - occurs, is that the property is sold and half of
the proceeds go to the creditor and half go to the non-liable
spouse. In response to a further question, he affirnmed that
when a person enters into an optional conmunity property
agreenent, he/she can stipulate what is held as conmunity
property. Through an agreenent or a conmunity property trust, a
couple can say what portions of their property are to be
considered separate property and what portions are to be
considered conmmunity property. One exanple he said he is
famliar with is when one spouse has inherited property and
wi shes to keep it separate; another exanple is when one spouse
is in business with other individuals and w shes to keep the
busi ness hol di ngs separate from any conmunity property.

MR. SHAFTEL, with regard to the division of community property
at death, explained that Version L fleshes out current statute
by adding the provision which clarifies that at death, one half
of the property is owned by the deceased spouse and the other by
the surviving spouse. It also establishes what is called an
aggregate form of ownership of property, which allows different
itens of the community property to be allocated to the separate
hal ves so that not every item has to be divided equally as |ong
as the aggregate value is divided equally. He said that this
often conmes into play with pension or |IRA accounts because it is
al nost always preferable to have the surviving spouse receive
these accounts and sinply fund the deceased spouse's "bypassed
trust” with other community property assets. He noted that this
provision of Version L elimnates sone federal incone tax
argunments that mght otherwise exist, and is a strong addition
to the Alaska Cormmunity Property Act.

Number 1909

MR. SHAFTEL explained that Section 2 of Version L allows
transfers to a comrunity property trust by beneficiary
designation, which neans that if a person has an |RA account,
he/ she can name a community property trust as a beneficiary of
that account and then the IRA wll be considered comunity

HOUSE JUD COW TTEE -10- April 21, 2001



property. This wll facilitate estate planning by Al askans as
well as facilitate the use of Al aska comunity property trusts
by nonresidents should they chose to use an Al askan trustee.

MR. GREER explained that Anendnent 1 sinply conforms AS
34.77.120(e) to the changes incorporated by Version L regarding
the presunptions pertaining to an insured spouse.

Nunber 2007

CHAI R ROKEBERG made a notion to adopt Amendnent 1, which read
[original punctuation provided]:

AS 34.77.120(e) is anended to read:

This section does not affect the ownership interest or
proceeds of a policy unless a spouse or a trust
described in (b)(7) of this section is designated as
an owner or on the records of the policy issuer and
comunity property is used to pay a premum on the
policy.

There bei ng no objection, Amendnent 1 was adopt ed.

MR GREER, in an attenpt to allay Representative Berkowitz's
concerns regarding property divisions during a divorce, said
that HB 181 does not affect famly law at all; it wll not
affect the "rights or obligations of the spouse with respect to
each other wwth community property.”

Nunber 2129

REPRESENTATI VE MEYER noved to report the commttee substitute
(CS) for HB 181, version 22-LS0567\L, Bannister, 4/19/01, as
anended, out of commttee wth individual recommendations and
t he acconpanying fiscal note. There being no objection, CSHB
181(JUD) was reported from the House Judiciary Standing
Committee.

HB 189 - REPEAL TERM LIM TS/ TERM LI M TS PLEDGES

Nunmber 2148
CHAl R ROKEBERG announced that the next order of business would

be HOUSE BILL NO 189, "An Act repealing statutory provisions
relating to termlimts and termlimt pledges."
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CHAI R ROKEBERG, speaking on behalf of the House Judiciary
Standi ng Conmttee, sponsor of HB 189, said he is very pleased

with the bill. He explained that it repeals those provisions of
Al aska's election law that relate to what he called the "scarl et
letter™ or the "gold star" that appears on the ballots
indicating term limt pledges. "Recently, the United States
Suprenme Court held that the provisions as they relate to this
issue are unconstitutional under the Elections Process

provi sions delegated to the states by the [U S.] Constitution,"”
he said. So those provisions that apply to nenbers of the U.S.
House of Representatives and the U S. Senate as relate to term
limts are unconstitutional under the Cook v. Galike decision
[in commttee nmenbers' packets].

CHAI R ROKEBERG further pointed out that half of the sections
from AS 15.15.500 through AS 15.15.535 were found to be
unconstitutional according to the attorney general's opinion in
1998, so they have not been enforced. They, too, relate to the
congressi onal nenbers, he said.

Number 2239

CHAIR ROKEBERG said he thinks "the overwhelm ng testinony and
logic" is that the Cook v. Galike case also applies to the
state level. He said the Alaska |aw changed the "scarlet
letter,” indicating that a candidate did not support term
limts, into a "gold star,” indicating that the candidate had
pl edged to support term limts. The I1daho Suprenme Court in a

Decenber 6, 2000, ruling, found that "gold star" provisions are
unconstitutional because they infringe on the fundamental right
to vote and that there was no conpelling state interest to
continue printing themon the ballot.

CHAIR ROKEBERG said he takes up [term limts and term |limt
pl edges] "with sonme trepidation" because the statutes that HB
189 would delete canme into state law through the initiative

process and represent the will of the majority of the people of
Al aska that termlimts be applied statutorily. "But what this
does is ... broadcast a particular point of view on the election
ballot, which I think is sacrosanct, and | think gives ... an

advantage ... to a particular candi date. And | think that
it's a conplete abridgnment of the right of ... suf frage and
free speech.” He said he was very disappointed when the

| i eut enant governor certified the initiative because he felt at
the tine it was not right.

CHAlI R ROKEBERG cont i nued:
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Particularly galling is the fact that I, for ny entire

political career, have indicated that | believe in the
concept of term limts. But |'ve found that the
| onger | stay down here [in the legislature], the nore
| recognize that it takes a certain amount of tine
even to learn this job, but | do believe that certain
peopl e overstay their limts. So | have ... nmy own

i dea: the concept that sonebody should serve no nore
than eight vyears in one house and twelve years
al toget her consecutively; but that's at variance wth
the term limt pledge {now in statute]. To be
consistent under the state law, you have to agree
precisely with the concept that you can only serve

eight years in sixteen years. So, therefore, | really
take unbrage with this because even though | agree
conceptually in the idea, if | don't agree precisely

with the dictates of that initiative law, then that
makes me the bad guy.

REPRESENTATI VE ROKEBERG said he was very pleased to see the
ruling of the United States Suprene Court and the Idaho court.
He said that in the House State Affairs Standing Committee
(HSTA), there was testinony that the Alaska GCivil Liberties
Union (AKCLU) was going to bring a case on this particular item

and because of this bill, they're going to wait and see if the
bill has success in passage. "So ... we can avoid a lawsuit and
cluttering our courts up with this issue -- and the expense," he
sai d.

Nunmber 2363

REPRESENTATI VE MEYER asked if the commttee would be hearing
testinmony fromthe AkKCLU.

CHAI R ROKEBERG said no, and that he seemed to have m splaced the
package given to him the other day by Jennifer Rudinger of the
Ak CLU. He said she had testified at the HSTA neeting,
describing the Idaho case in relation to Al aska | aw.

Nunber 2397
REPRESENTATI VE BERKOW TZ prefaced his testinony by saying he is
not a supporter of termlimts. He said he had couple of points

he would like to make about the inefficacy of the term limt
pl edge. He has noticed that a |lot of people take the termlimt
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pl edge and then violate it, which seens to him to defeat the
pur pose of taking the pledge.

REPRESENTATI VE BERKOW TZ conti nued:

The second thing | would like to point out, and | want
to congratulate you for making the point, that it's
ridiculous to post someone's political position on the
ballot. You know I offered an anmendnent the other day
on the floor that would strike "political position"
from the ballot, that is to say, strike soneone's
political affiliation fromthe ballot, which is also a
form of advertisenent, and if the title [of HB 189]
was slightly larger here, | would nove [to fit that
inj. But | appreciate your sentinment, and | think
t hat consistency would show that you would support ny
position that renoval of the term limt pledge would
al so support renoval of party affiliation from the

bal | ot s.
Nunber 2445
REPRESENTATI VE OGAN comented that it was an interesting
di scussi on about renoving the indication of party. "I guess if
| was a nenber of certain parties, | wouldn't want that on the

ball ot either,"” he said.

CHAI R ROKEBERG asked Representative Ogan if he had any problem
with the constitutionality of the repeal proposed by HB 189.

REPRESENTATI VE OGAN sai d he did not.

TAPE 70, SIDE B
Nunber 2475

GAIL FENUM Al , El ection Program Speciali st, Division of
El ections, Ofice of the Lieutenant Governor, cane forward to
testify. She said:

The division does not have any problemwth the repeal
of this |aw The first sections of statute that you
mentioned were already not being enforced by the
di vi sion because they had been deened unconstitutional
and our attorney general had advised that before the
| daho case cane out. But the ldaho case said the
unconstitutionality of the first sections ... probably
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woul d have trickled down and applied to the voluntary
termlimts sections as wel|.

Nunber 2464

REPRESENTATI VE MEYER noted that he has not seen anything in the
news about this being ruled unconstitutional. "It does concern
me a little bit that this was passed by initiative and ... now
we're going to nake it unlawful,"” he said. "But | think if the
public knew that it was unconstitutional and what we're doing is
just correcting that mstake, it would probably be nore

acceptable.”

CHAI R ROKEBERG expl ai ned that the decision in the |Idaho case was
a very recent one, handed down February 28, 2001.

REPRESENTATI VE MEYER asked if a person who signed the pledge to
run for no nore than eight years is still bound by that pledge.

M5. FENUM Al said she thinks that if soneone had signed a pl edge
in the 2000 el ection, the pledge now woul d be null and void.

REPRESENTATI VE MEYER sought further clarification: "l guess ny
point is, if sonmebody signed a pledge saying that they would
only run for eight years and then they continue for 12 or 14 or
16, there's nothing to stop that, right?"

CHAlI R ROKEBERG vol unt eer ed:

As a matter of fact, on that point, Representative

Meyer, | had the occasion when this was on the ball ot
to talk to the author of the initiative, Bob Bell
and he told ne that | shouldn't be upset because the

way the initiative was drafted, the effectiveness
wasn't until the effective date of the initiative. So

therefore, even though I nmay have spent a few years
already serving, ... the eight-year bell toll didn't
start until it became |aw.

CHAI R ROKEBERG said he thinks it is a political issue, "Like I
say | support term limts and |I'm going to have to live wth
that if | decide to run in the next election.”

Nunber 2369

REPRESENTATI VE OGAN noved to report HB 189 out of commttee with
i ndi vidual recommendations and the acconpanying zero fiscal
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note. There being no objection, HB 189 was reported out of the
House Judiciary Standing Commttee.

HB 174 - NMENTAL HEALTH | NFORVATI ON AND RECORDS

[ Cont ai ns di scussion of CSSB 135(HES), the conpanion bill to HB
174. ]

Nunber 2354

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 174, "An Act relating to nental health
information and records; and providing for an effective date."
[HB 174 is sponsored by the House Rules Standing Committee by
request of the Legislative Budget and Audit Conm ttee]

Number 2330

REPRESENTATI VE HUGH "BUD' FATE, Alaska State Legislature,
speaking on behalf of the Joint Commttee on Legislative Budget
and Audit (LB&A), noted that HB 174 is a conpanion bill to SB
135. He explained that the state auditor and the Departnent of
Health & Soci al Services ( DHSS) recommend the changes
enconpassed by HB 174 in order to allow the state to better
track direct grant noneys that are given to conmunity nental
heat h provi ders. He said HB 174 does two things: It conplies
with the auditor's report, which recomends reporting actual
consuner data, and it holds agencies harnless for being sued by
the consuner for breach of confidentiality if such should ever
occur. He added that HB 174 is really about accountability for
state grant funds.

REPRESENTATI VE FATE noted that Amendnent 1, [22-LS0684\A. 1,
Lauterbach, 4/20/02] wll mke HB 174 identical to CSSB
135(HES), the current version that is advancing in the Senate.
Amendrent 1 reads as foll ows:

Page 4, following |line 26:

Insert a new bill section to read:

"* Sec. 7. The wuncodified law of the State of
Al aska i s anmended by adding a new section to read:

DATA FROM PRI OR YEARS. (a) As a condition of
receiving state noney for state fiscal year 2002 under
AS 47.30.520 - 47.30.620, 47.30.660 - 47.30.915, or
AS 47.31, the entity eligible for the state nopney
shall agree to furnish the Departnent of Health and
Soci al Servi ces W th confidenti al and ot her
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informati on about recipients of services paid for, in
whole or part, with state noney during state fiscal
years 2000 and 2001 under AS 47.30.520 - 47.30.620,
47.30.660 - 47.30.915, or AS 47.31. The entities
governed by this subsection shall conply wth
regul ations of the departnent regarding the subm ssion
of the information required under this subsection.

(b) The departnment may review, obtain, and copy
the information submtted under (a) of this section
The departnent may al so obtain information of the type
described in (a) of this section from the patient who
received the services described in (a) of this section
and review or copy that information.

(c) Records and information obtained by the
departnent wunder this section are nedical records,
shall be handled confidentially, and are exenpt from
public inspection and copying under AS 40.25.110 -
40. 25. 120. The records and information nay be copied
and disclosed under regulations established by the
departnent only under the sanme circunstances as
provided for confidential records under AS 47.30.845,
as anmended by sec. 4 of this Act.

(d) The departnent may review the information
obtained under this section to evaluate conpliance
with the applicable statutes and grant contracts.
However, the departnent may not wuse the information
furnished under this section to inpose civil or
adm nistrative penalties for failure to conply wth
applicable statutes and contracts. The departnent may
use the information to establish a database on which
to base future nmanagenent practices and to inpose
restrictions and conditions on use of state noney in
fiscal year 2002 and | ater

(e) In this section, "departnent" neans the
Departnent of Health and Social Services."

Renunber the followi ng bill section accordingly.
Nunber 2252

ELMER LI NDSTROM Special Assistant, Ofice of the Comm ssioner,
Department of Health & Social Services (DHSS), explained that

Amendnment 1 will allow [the DHSS] to collect data for fiscal
years (FYs) 2000 and 2001 in order to build a "baseline." After
noting that HB 174 will be effective the next fiscal year, he

said that [the DHSS] concurs with the legislative auditor that
wi t hout Amendnent 1, it would in fact be two or three years
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before [the DHSS] wuld have the kind of baseline and
accountability information that the auditor recomends.

CHAI R ROKEBERG asked M. Lindstrom whether he was aware of the
Health Care Financing Admnistration's (HCFA) "deadline on
confidentiality and the privacy of nedical records.”

MR. LINDSTROM after noting that he is not an expert on that
federal law, assured the commttee that [the DHSS] is acutely
aware of it, and that anything [the DHSS] does via HB 174 wl|
be consistent with [the HCFA] requirenents. He explained that a
past legislative audit as well as the nost recent one have taken
[the DHSS] to task for not being able to collect this data. The
prior audit was requested by the Senate Finance Conmittee when
it noticed that Medicaid expenditures for community nental
health services had grown exponentially; prior to 1991 or 1992
there was no Medicaid funding going into nental health centers,
but once that was allowed, expenditures grew from nothing to $5
mllion to $10 mllion to $20 mllion, and are now in excess of
$50 m I 1ion.

MR. LI NDSTROM added that [the DHSS] has excellent client data on
the Medicaid program but the sane entities that are beginning
to aggressively bill Medicaid are also grantees of the Division
of Mental Health & Developnental Disabilities. [ The DHSS],
however, does not have the managenent information - the client
data - that would enable it to nonitor how those general fund
(GF) grants are being spent. He concurred with Representative
Fate that HB 174 resol ves an accountability issue.

CHAI R ROKEBERG nentioned that the provisions of HB 211, what he
calls the "Alaska patients' bill of rights", wll take effect
July 1, 2001 for managed care entities; [HB 211] will cover nost
health insurers in Al aska, and contains a strict confidentiality
provi sion, which goes well beyond any "opt in" requirenents and
requires the consent of the patient in order to release of any
i nformation.

MR. LI NDSTROM after noting that he has been with the departnent
for ten years, remarked that he has no recollection of [the
DHSS] ever breaching patient confidentiality; [the DHSS] has
patient records, nedical records, and confidential information
in virtually "every bit of book of business that we have in the
depart nment and we . are acutely sensitive to
[confidentiality]."

Number 2036
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CHAI R ROKEBERG said he only brings up the topic because:

W have the HCFA privacy regulations; we've got the
Al aska patients' bill of rights; we have the G.BA (the
Gramm Leach-Bliley Act), where the private sector 1is
going to go through ... mandated "opt in" nedical
records provisions for all medical information from
i nsurance conpanies; to say nothing of our own privacy
provi sions of our constitution.

REPRESENTATI VE BERKOW TZ asked for an exanple of the type of
confidential information that [the DHSS] will be reporting.

Nunber 1992

ANNE HENRY, Speci al Projects Coordinator, Central Ofice,
Division of Ment al Health & Devel opnent al Disabilities,
Department of Health and Social Services, explained that the
kind of information that the division is trying to gather is
found on what is called the "Aurora"” form - the adm ssion form
A unique identifier (which consists of the client's initials,
date of birth, and the last four digits of his/her social
security nunber) is created from that information; the division

does not use the client's full nanme or full social security
nunber. Attached to the identifier wll be information such as
the client's diagnosis, living situation data, |egal situation,
and his/her general function |evel. The identifier will [later

be used to link that client to what is called the "encounter,"
which is when the person comes in for treatnent on any given
day; that information will be matched up with that service, the
cost of that service, and the anount of tine that service took,
so that the division can build a profile detailing how nuch each
individual is using certain services. This information wll
then be used to make program deci sions.

M5. HENRY added that all of +the information gathered is
encrypted at the nmental health center before it is sent into the
depart nment, where it is then handled by tw different
i ndividuals who wll be the only people in the state that have
the code to decrypt and access that information. She said that
as far as the division is able to discern at this tine, the
deadline established for the privacy portion of the federal
Heal th I nsurance Portability and Accountability Act (H PAA) wll
be about two years. She said that the division believes it has
established the sanme standards as the federal regulations. In
response to questions, she said that HB 174 wll| enable the
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division to provide the legislature as well as the Al aska Ment al
Health Trust with performance neasures. In defense of Amendnent
1, she explained that it will enable the division to gather two
years' worth information to form a baseline; then, via HB 174,
the division can require nental health providers to continue to
submt data, and thus the division wll be able to track
expenditures and patterns of nental health problens in different
| ocati ons.

Nunber 1791

PAT DAVI DSON, Legislative Auditor, Legislative Audit Division,
Legislative Agencies & Ofices, nentioned that the inpetus for
HB 174 was the result of a couple of audit reports detailing the
escalating cost of community nental health prograns. Bet ween
1992 and 1997 the nunbers went from zero Medicaid dollars up to
$15 nmillion; the state's share went from $31 nmllion to $39
mllion. The questions asked as a result of this growh were
"What's going on?" and, "Is this being well nanaged?" \What the
Legislative Audit Dwvision found is that wth regard to
Medi caid, sufficient information was being collected so that the
[ DHSS] could analyze its regulatory efficiency, but when it cane
to state grants, the Legislative Audit Division ran into a wall
because, while Medicaid is a fee for service, state grants were
going out w thout any identification of who was being served or
what services were being provided. She said she believes that
HB 174 will allow such information to be collected, and that it
will enhance the [DHSS s] ability to account for those mllions
of dollars that go out in state grants.

REPRESENTATI VE FATE nentioned that HB 174 is acconpanied by a
zero fiscal note from [the DHSS]. He added that HB 174 wil
allow [the DHSS] to conply with the Legislative Audit Report.

CHAIR ROKEBERG asked whether any state [grant] funds go to
private providers of nental health services.

M5. HENRY replied that to her know edge, all of [the entities
that receive state grant funds] are "community nental health
nonprofits.”™ She pointed out that HB 174 speaks specifically to
community nental health centers.

Nunber 1572

REPRESENTATI VE BERKOW TZ nade a notion to adopt Anendnent 1
[text provided previously].
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Nunber 1570

REPRESENTATI VE COGHI LL objected for the purpose of review ng
Amendnent 1. After doing so, he withdrew his objection.

Nunber 1540

CHAI R ROKEBERG noted that there were no further objections to
Amendnent 1. Therefore, Anendnent 1 was adopt ed.

Nunmber 1532

REPRESENTATI VE MEYER noved to report HB 174, as amended, out of
commttee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSHB 174(JUD) was
reported fromthe House Judiciary Standing Committee.

HB 228 - SALE OF TOBACCO PRODUCTS

Nunber 1501

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 228, "An Act relating to the offense of
selling or giving tobacco to a mnor, to the accounting of fees
from business |icense endorsenents for tobacco products, to the
di scl osure of certain confidential cigarette and tobacco product
i nformation, to notification regar di ng a cigarette
manuf acturer's nonconpliance with the tobacco product Master
Settl ement Agreenent, to business |icense endorsenents for sale
of tobacco products, to citations and penalties for illegal
sal es of tobacco products; and providing for an effective date."
[Before the commttee was CSHB 228(L&C). ]

Nunber 1477

JOHN MANLY, Staff to Representative John Harris, Al aska State
Legi sl ature, presented HB 228 on behalf of Representative
Harris, the sponsor. He explained that Representative Harris,
as chairman of the House Finance Subconmittee on the Departnent
of Health and Social Services (DHSS) budget, becane quite
alarned to learn that Alaska is going to lose $1.5 mllion of a
substance abuse grant from the federal governnent as a penalty
because too many Al askan nerchants sell cigarettes to kids. He
said HB 228 attenpts to bolster the state's efforts to stop
t hose sal es.
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MR. MANLY noted that because of changes that occurred in the
House Labor and Comerce Standing Conmittee (HL& ), the fines
have been reduced and have been relocated from the crimnal
statutes to the civil statutes. He opined that "the hamer" for
a nerchant who sells tobacco [products] to mnors is the
suspension of his/her ability to sell tobacco products at all
He noted that current law nerely provides for a $300 fine for
the clerk who sells a tobacco product to a mnor. The current
version of HB 228 includes an additional $300 fine for the
endorsenent holder and a 20-day suspension of the tobacco
endor senent . He confirnmed that the fine for the clerk remains
$300 regardl ess of how many repeat offenses occur, but the fine
for the endorsement holder and the |length of tine the
endorsenment is suspended increases with each repeat offense:
$300 for a first offense, $500 for a second offense, $1,000 for
a third offense, and $2,500 for a fourth [or subsequent]
of f ense.

MR. MANLY relayed that the sponsor is interested in affecting
any ongoing sales to mnors by these businesses; thus the
suspensi on of the endorsenents is really the hanmer in HB 174.

CHAI R ROKEBERG nentioned that he is concerned that the fines
proposed by HB 228 are too high.

REPRESENTATI VE MEYER noted that the problemis one of preventing

kids from getting tobacco products. He remarked that Anchorage
has inproved but could inprove nore, in addition to making
i nprovenents in the rural areas. He said putting all the

tobacco products behind the counter is going to help prevent
access by mnors, but nore should al so be done.

Number 1087

REPRESENTATI VE OGAN rel ayed that sone mnors whom he knows have
informed him that they are able to sinply go into stores and
purchase tobacco products; hence, enforcenent is often | acking.
Notwi t hstanding this and the fact that $1.5 mllion of federa
funds will be |ost because of these violations, he said he stil
has concerns regardi ng the expansion of [the DHSS s] enforcenent
authority.

Nunber 0992
ELMER LI NDSTROM Special Assistant, Ofice of the Comm ssioner

Department of Health & Social Services (DHSS), explained that
Section 10 gives authority to the DHSS to issue citations.
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Conceptually, what [the DHSS] is doing currently and wants to
continue to do is contract with local |aw enforcenent agencies
to undertake this activity. Historically, local |aw enforcenent
has not been aggressive in enforcing the tobacco | aws; they have
limted resources and have had to set priorities, and this

i ssue, unfortunately, has not risen to the top of their |ist.
Part of the funding provisions of HB 228 wll go towards
continuing and increasing the ~contracts wth |ocal | aw
enforcenent so that they can do "undercover buys" and other
enforcenment activities. He noted, however, that there wll be
| ocations in the state where either there is no local |aw
enforcement or local l|aw enforcenent (for whatever reason) is
unable or unwilling to participate; yet the state is still going

to have an obligation under the federal law to do enforcenent
activities in all areas of the state. He explained that Section
10 is a fall back provision that will give [the DHSS], in the
absence of local |aw enforcenent, the authority to initiate its
own enforcenent activities. It is the desire of [the DHSS] to
use persons who have a |aw enforcenent background in order to
ensure that these activities are undertaken appropriately.

Nunmber 0862
EDWN J. SASSER, Tobacco Enforcenent Coordinator, Division of

Public Health (DPH), Departnment of Health & Social Services
(DHSS), noted that he hinself is a retired |aw enforcenent

adm ni strator. He said he is currently putting together
contracts, and speaking and negotiating with 15 different police
chiefs across the state. There are agreenents and contracts

ready to go for this period; he noted that this was also done
| ast year, very successfully, with three jurisdictions. He said

he anticipates that [these contracts] wll grow, and thus a
majority of activity for the enforcement of tobacco |aws
(especially those related to selling to mnors) will be through

the contracts that [the DHSS] will have with | ocal police.

MR. SASSER, too, noted that there are a nunber of areas that
either have no local police or, for one reason or another, the
| ocal police don't want to get involved personally. However,
through the neetings that he is having with the police chiefs,
he has been assured that if he is in their area and lets them
know that he is there and working, they'll provide support and
backup should he need it. He explained that in areas of the
state that do not have borough police protection, since the
Department of Public Safety (DPS) is tasked with other things,
he could be the only person in those areas enforcing the tobacco
laws. He noted that he is an experienced officer and thus feels
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confortable in that role, and that he has participated in this
type of activity with the full know edge and support of whatever
| ocal agencies are in those areas.

REPRESENTATI VE OGAN said he is wondering what tactics are used
to enforce tobacco laws in rural villages where new faces in
town are closely scrutinized.

MR. SASSER replied that it my very well be the case that new
people stand out, but a survey conducted |ast year indicated
that in 61 percent of the cases, those new faces were sold to
anyway. He said "we" don't always use new faces; sonetines kids

who I|ive in the communities are wused for "control buy”
activities. What ever the case, whether the people were
recogni zed as local folks or not, the "buy" rate in the rural
environment is still nearly two out of three successfu

attenpts. The areas with the npbst contract activity with |oca
| aw enforcenent (for exanple, in the Fairbanks/Northstar areas)
are down to a 21.5 [percent] nonconpliance rate, with the goa
being a 20 percent nonconpliance rate. Statew de, he noted, the
nonconpliance rate is 33-34 percent, which neans "we" still have
a ways to go in nost areas of the state.

Number 0630

REPRESENTATI VE MEYER asked M. Sasser whether he checks wth
vill age gover nnment bef ore proceedi ng W th enf or cenent
activities, and whether there is any aninosity regarding these
activities.

MR. SASSER said he has not run into any aninosity, although nost
of the activity in the villages thus far has nerely been survey
activity. He added that he has been working wth Vol unteer
Public Safety Oficers (VPSGs), that he has a nenorandum of
[understanding] (MOU) with the courts and the DPS going into
pl ace, and that he always touches base with the |ocal police.
He explained that his goal in this process is to take the tine
on the front end to put together a system that works for years
to cone. He noted that in the past, [the DHSS] has "done sone

hurry-up-col | ect-data" to satisfy f eder al reporting
requirenents. From a cost accounting standpoint and an
ef fectiveness standpoint, it nakes the npbst sense to nerge the

conpliance and data collection process with enforcenent whenever
possible; it doesn't nake any sense to buy two tickets to New
St uyahok, for exanple, when one will suffice. He said a goal is
to conbine enforcenent with the data collection that the "feds"
require and tie all of that into the vendor [advertisement] and
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the other pieces of tobacco control; enforcenment is just one
smal|l piece of tobacco control but it's the piece that his
contracting officers and he can do sonet hing about.

CHAl R ROKEBERG asked M. Sasser to comment on the reluctance of
| ocal |aw enforcenent officers in snmall comunities to enforce
the tobacco | aws because of a fear of retribution.

MR. SASSER, after noting that he is no expert on this topic

said he has spoken with many VPSGs who have indicated that there
are a nunber of laws that they are reluctant to admnister
because of the nature of a small community. There are also, in
all fairness, a nunber of laws that they are not equipped to
deal with; putting together an operation that involves enpl oying
an underage confidenti al informant to participate in an
enforcenment activity is one of those. As far as the larger
departnments go, he added, the argument that he hears is that
felonies take priority over m sdeneanors and m sdeneanors take
priority over violations; wthout "enphasis-patrol highway-
dollars,” certain types of "mnor" violations would not be
pur sued. He added that this nethod of funding is an accepted
practice in | aw enforcenent.

Nunmber 0316

CHAI R ROKEBERG said that he, too, has concerns about giving the
DHSS the legal authority to issue citations for violations,
which are one step below crimnal activity. He asked whet her
the [DHSS] woul d have any objections to an anendnent clarifying
that [the DHSS] is contracting with |local |aw enforcenent and/or
using designated personnel who are properly trained in
determ ni ng probabl e cause and ot her |egal issues.

MR. SASSER opined that neither he nor another appropriate agent
from the DPH would necessarily need to neet the "police
st andards equival ency”. He pointed out that in nost cases, [the
DHSS} will be contracting with local |aw enforcenent, and under
the authority granted by HB 228, wll be able to use existing
officers outside of their jurisdictions once sonme procurenent
difficulties are overcone. He noted that this is a narrow band

of authority and involves training personnel - simlar to the
Food and Drug Admi nistration (FDA) training - prior to investing
them with the authority to cite. He offered to place any

appropriate requirements wthin the protocols that he has
est abl i shed.
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CHAIR ROKEBERG noted that currently there are no statutory
"si deboards" included in HB 228. He said he would like to see
an amendnment that will narrow the list of who will have the
authority to give out citations.

MR. LI NDSTROM said that conceptually [the DHSS] agrees; along
with the Departnent of Law (DCOL), [the DHSS] will try to work up
an appropriate anmendnent.

Nunber 0072

DWAYNE D. JONES, Anchorage Police Departnent (APD), testified
via teleconference and explained that he is taking over the
t obacco enforcenent section of the APD. He noted that when they
went into rural areas, the mnors used for enforcenent purposes
did not, wunfortunately, have any problens purchasing tobacco
products from|local stores.

TAPE 01-71, SIDE A
Number 0001

MR. JONES noted that the suspension of the tobacco endorsenent
is "a pretty big thing for these businesses out here." He
mentioned a desire to bring the frequency of identification (ID)
checks for the sale of tobacco products up to the sane |evel as
for the sale of alcohol.

MR. LINDSTROM in response to questions regarding page 7,
pointed out that the |anguage stating, "Each day a violation
continues after a citation for a violation has been issued
constitutes a separate violation" refers to the requirenents for
signage - the sign that says no one can purchase tobacco
products if they are under the age of 19 - and to the |aw
relative to "l oosies."

MR. SASSER added that this provision could also apply to an
i nappropriately placed vendi ng nmachi ne. He explained that if a
business receives a citation but does not respond, each
addi tional day constitutes a separate violation.

CHAI R ROKEBERG poi nted out that the |anguage also refers to the
statute pertaining to the sale of tobacco products to m nors and
i s redundant.

MR. SASSER replied, "I don't know why [AS 11.76.]100 is included
t here.
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CHAI R ROKEBERG requested that this provision be "cleaned up by
Monday. "

Number 0380

DAN BRANCH, Assistant Attorney GCeneral, Commercial Section,
Cvil Dvision (Juneau), Departnent of Law (DOL), explained that
this |anguage on page 7, lines 6-7, does refer to violation of
Title 11 that involves the placenent of vending machines.
Current statute says that a vending machi ne cannot be placed in
a location that is generally accessible to sonmeone under the age
of 19. If law enforcenent issues a citation, and the vending
machine is not noved, |aw enforcenent can conme back and issue
anot her citation.

CHAI R ROKEBERG suggested that any cunulative effect of those
penal ties should be clarified via an anmendnent. He said he did
not mnd penalizing sonmeone for selling tobacco products to
mnors, but opined that if it is sinply a case of having a
vendi ng machine inadvertently placed in the wong |ocation, it
is not fair to inpose the same high penalties.

[ HB 228 was hel d over. ]
ADJ OQURNVENT
Number 0536

There being no further business before the commttee, the House
Judiciary Standing Conm ttee neeting was adjourned at 1:05 p. m
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