ALASKA STATE LEG SLATURE
HOUSE JUDI Cl ARY STANDI NG COW TTEE
April 20, 2001
1: 18 p. m

VEMBERS PRESENT

Represent ati ve Nor man Rokeberg, Chair
Representative Scott Ogan, Vice Chair (via tel econference)
Representati ve Jeannette Janes
Represent ati ve John Coghi l
Representati ve Kevin Meyer
Representative Ethan Berkow tz
VEMBERS ABSENT

Representative Al bert Kookesh

COW TTEE CALENDAR

CONFI RVATI ON HEARI NGS:

Commi ssi on on Judi ci al Conduct

Ethel L. Stanton - Sitka

Violent Crinmes Conpensation Board

Coll een M Murphy, MD. - Anchorage

Al aska Judi ci al Counci

El eanor Andrews - Anchorage
- CONFI RVATI ONS ADVANCED

CS FOR SENATE BILL NO. 105(FIN)

"An Act relating to victins' rights; relating to establishing an
office of wvictins' rights; relating to the authority of
litigants and the court to comment on the crine victims choice
to appear or testify in a crimnal case; relating to
conpensation of wvictinms of violent crines; relating to
eligibility for a permanent fund dividend for persons convicted
of and incarcerated for certain offenses; relating to notice of
appropriations concerning victins' rights; anmending Rules 16 and
30, Alaska Rules of Crimnal Procedure, FRule 9, Al aska
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Del i nquency Rules, and Rule 501, Alaska Rules of Evidence; and
providing for an effective date."

- MOVED HCS CSSB 105(JUD) OQUT OF COW TTEE, ADOPTED A HOUSE
CONCURRENT RESOLUTI ON ALLOW NG THE TI TLE CHANGE

HOUSE BI LL NO. 49
"An Act extending the term nation date of the Board of Parole;
and providing for an effective date.”

- MOVED HB 49 QUT OF COW TTEE

SENATE BILL NO 81
"An Act relating to the nonadenption of property transfers; and
providing for an effective date."

- MOVED QUT SB 81 OF COW TTEE

HOUSE BI LL NO. 164

"An Act prescribing the rights of grandparents related to child-
i n-need-of-aid hearings; and anending Rules 3, 7, 10, 15, and
19, Alaska Child in Need of Aid Rules.”

- MOVED CSHB 164(JUD) OQUT OF COW TTEE
CS FOR SENATE BILL NO. 82( STA)
"An Act making corrective anendnents to the Alaska Statutes as
reconmended by the revisor of statutes; and providing for an
effective date."

- MOVED CSSB 82( STA) OUT OF COW TTEE
PREVI QUS ACTI ON

BILL: SB 105
SHORT TI TLE: VI CTI MS' RI GHTS/ PRI SONER S PFD
SPONSOR(S): SENATOR(S) HALFORD

Jrn-Date Jr n- Page Action

02/ 20/ 01 0432 (S READ THE FI RST TI ME -
REFERRALS

02/ 20/ 01 0432 (S) JUD, FIN

02/ 28/ 01 (S JUD AT 1:30 PM BELTZ 211

02/ 28/ 01 (S) Moved CSSB 105(JUD) Qut of
Conmittee

02/ 28/ 01 (S) M NUTE( JUD)

03/01/01 0555 (S) JUD RPT CS 4DP SAME TI TLE
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03/01/01

03/01/01
03/01/01
03/01/01
03/01/01
03/ 14/ 01

03/ 14/ 01

03/ 14/ 01

03/ 14/ 01
03/ 14/ 01
03/ 14/ 01
03/ 14/ 01
03/ 14/ 01

03/ 15/ 01
03/ 16/ 01
03/ 20/ 01
03/ 20/ 01
03/ 20/ 01
03/ 20/ 01

03/ 20/ 01

03/ 20/ 01
03/ 20/ 01

03/ 20/ 01
03/ 20/ 01

03/ 20/ 01
03/ 20/ 01
03/ 20/ 01
03/ 20/ 01

03/ 20/ 01
03/ 22/ 01

03/ 22/ 01
04/ 09/ 01
04/ 09/ 01
04/ 10/ 01
04/ 10/ 01
04/ 10/ 01
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0555

0556
0556
0556
0562
0655

0656
0656
0656
0656
0656
0656
0674
0735
0737
0737
0737
0737

0737
0737

0738
0738

0738

0740
0740

0677

0677

(S)

(S)
(S)
(S)
(S)
(S)

(S)
(S)

(S)
(S)
(S)
(S)
(S)

(S)
(H
(S)
(S)
(S)
(S)

(S)

(S)
(S)

(S)
(S)

(S)
(S)
(S)

IS T2 @

DP: TAYLOR, DONLEY, ELLIS,
THERRI AULT

FN1: (COR)

FN2: | NDETERM NATE( LAW
FN3: ZERQ( REV)

COSPONSOR( S) : TAYLOR

FIN RPT CS FORTHCOM NG 4DP
3NR 1AM

DP: DONLEY, W LKEN, LEMAN
WARD;

AM KELLY; NR: AUSTERMAN,
HOFFMAN, OLSON

FN1: (COR)

FN2: | NDETERM NATE( LAW
FN3: ZERQ( REV)

FN4: (LAA)

FIN AT 9: 00 AM SENATE FI NANCE
532

CS RECEI VED NEW TI TLE

M NUTE( JUD)

RULES TO CALENDAR 3/20/01
READ THE SECOND TI ME

FIN CS ADOPTED UNAN CONSENT
ADVANCED TO THI RD READI NG
UNAN CONSENT

COSPONSOR(S): LI NCOLN, DAVIS,
COVDERY,

WARD, GREEN

READ THE THI RD Tl ME CSSB
105( FI' N)

PASSED Y20 N

EFFECTI VE DATE(S) SAME AS
PASSAGE

COURT RULE(S) SAME AS PASSAGE
TRANSM TTED TO (H)

VERSI ON:  CSSB 105( FI'N)

RLS AT 10: 45 AM FAHRENKAMP
203

M NUTE( RLS)

READ THE FI RST TI ME -
REFERRALS

JUD, FIN

JUD AT 1: 00 PM CAPI TOL 120
<Bi | | Post poned>

JUD AT 5:00 PM CAPI TOL 120
Heard & Held

M NUTE( JUD)

April 20, 2001



04/ 10/ 01
04/ 20/ 01

BILL: HB 49

(H
(H

M NUTE( JUD)
JUD AT 1:00 PM CAPI TOL 120

SHORT TI TLE: EXTEND TERM NATI ON DATE FOR BD OF PAROLE
RLS BY REQUEST OF THE GOVERNOR

SPONSOR( S) :

Jrn-Dat e
01/10/01

01/10/01
01/10/01
01/10/01
04/ 20/ 01

BILL: SB 81

Jr n- Page
0050

0050
0050
0050

I3z 2

Action
READ THE FI RST TI ME -
REFERRALS
JUD, FIN
FN1: ZERQ( COR)
GOVERNOR' S TRANSM TTAL LETTER
JUD AT 1:00 PM CAPI TOL 120

SHORT TI TLE: NONADEMPTI ON OF TRANSFERS | N TRUSTS

SPONSOR( S) :

Jrn-Dat e
02/ 09/ 01

02/ 09/ 01
02/ 21/ 01
02/ 21/ 01
02/ 21/ 01
02/ 26/ 01
02/ 26/ 01

02/ 26/ 01
02/ 26/ 01
03/13/01
03/13/01
03/13/01

03/13/01
03/13/01
03/13/01

03/13/01
03/13/01
03/13/01

03/13/01
03/ 14/ 01

03/ 14/ 01
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SENATOR(S) THERRI AULT

Jrn- Page
0326

0326

0500
0500

0500
0500
0635
0641
0641

0641
0641
0641

0643
0643

0584

0584

(S

(S)
(S)
(S)
(S)
(S)
(S)

(S)
(S)
(S)
(S)
(S)

(S)
(S)
(S)

(S)
(S)
(S)

(S)
(H

(H

Action
READ THE FI RST TI ME -
REFERRALS
JUD
JUD AT 1:30 PM BELTZ 211
Moved Qut of Conmittee
M NUTE( JUD)
JUD RPT 3DP 1NR
DP: TAYLOR, THERRI AULT,
CONDERY;
NR: ELLIS
FN1: ZERQ( LAW
RULES TO CALENDAR 3/13/01
READ THE SECOND TI ME
ADVANCED TO TH RD READI NG
UNAN CONSENT
READ THE THIRD TI ME SB 81
PASSED Y19 N E1
EFFECTI VE DATE(S) SAME AS
PASSAGE
TRANSM TTED TO (H)
VERSI ON: SB 81
RLS AT 10: 45 AM FAHRENKAMP
203
M NUTE( RLS)
READ THE FI RST TI ME -
REFERRALS
JuD
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04/ 20/ 01

(H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 164

SHORT TI TLE: GRANDPARENTS' RI GHTS REGARDI NG Cl NA

SPONSOR( S) :

Jrn-Dat e
03/ 09/ 01

03/09/01
03/ 27/ 01
03/ 27/ 01
03/ 27/ 01
03/ 29/ 01
03/ 29/ 01
03/ 29/ 01
03/ 30/ 01
04/ 03/ 01
04/ 03/ 01

04/ 03/ 01
04/ 04/ 01
04/ 05/ 01
04/ 05/ 01

04/ 05/ 01
04/ 05/ 01
04/ 20/ 01

BILL: SB 82

REPRESENTATI VE( S) DYSON

Jr n- Page Action
0515 (H READ THE FI RST TI ME -
REFERRALS
0515 (H HES, JUD, FIN
(H HES AT 3: 00 PM CAPI TOL 106
(H Heard & Held
(H M NUTE( HES)
(H HES AT 3: 00 PM CAPI TOL 106
(H Heard & Held
(H M NUTE( HES)
0793 (H COSPONSOR('S) : COGHI LL, Cl SSNA
(H HES AT 3: 00 PM CAPI TOL 106
(H Moved CSHB 164( HES) CQut of
Comm ttee
(H) M NUTE( HES)
0847 (H COSPONSOR('S) : W LSON, STEVENS
0855 (H HES RPT CS(HES) NT 7DP
0855 (H DP: COGHI LL, WLSON, JOULE,
KOHRI NG,
0855 (H STEVENS, Cl SSNA, DYSON
0855 (H FN1: ZERQ( HSS)
(H JUD AT 1: 00 PM CAPI TOL 120

SHORT TI TLE: 2001 REVI SOR' S BI LL

SPONSOR(S): RLS BY REQUEST OF LEQ SLATI VE COUNCI L
Jrn-Date Jrn- Page Action
02/ 09/ 01 0326 (S READ THE FI RST TI ME -
REFERRALS
02/ 09/ 01 0326 (S STA, JUD
02/ 20/ 01 (S STA AT 3:30 PM BELTZ 211
02/ 20/ 01 (S Heard & Held
M NUTE( STA)
03/01/01 (S STA AT 3:30 PM BELTZ 211
03/01/01 (S) Moved CS(STA) Qut of
Comm ttee
M NUTE( STA)
03/07/01 0583 (S STA RPT CS 1DP 3NR SAME TI TLE
03/07/01 0583 (S DP: THERRI AULT; NR: PHI LLI PS,
HALFORD,
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03/07/01 0583 (S) DAVI S

03/07/01 0583 (S) FN1: ZERQ( S. STA)

03/21/01 (S) JUD AT 1:30 PM BELTZ 211

03/21/01 (S) Moved CS(STA) Qut of
Conmittee

03/21/01 (S) M NUTE( JUD)

03/ 22/ 01 0768 (S) JUD RPT CS(STA) 3DP

03/ 22/ 01 0768 (S) DP: TAYLOR, CONDERY, ELLIS

03/ 22/ 01 0768 (S) FN1: ZERQ( S. STA)

03/ 30/ 01 0879 (S) RULES TO CALENDAR 10R 3/30/01

03/ 30/ 01 0881 (S) READ THE SECOND TI ME

03/ 30/ 01 0881 (S) STA CS ADOPTED UNAN CONSENT

03/ 30/ 01 0881 (S) ADVANCED TO THI RD READI NG
UNAN CONSENT

03/ 30/ 01 0881 (S READ THE THI RD Tl ME CSSB
82( STA)

03/ 30/ 01 0881 (S) PASSED Y15 N3 E2

03/ 30/ 01 0882 (S EFFECTI VE DATE(S) SAME AS
PASSAGE

03/ 30/ 01 0884 (S) TRANSM TTED TO (H)

03/ 30/ 01 0884 (S) VERSI ON: CSSB 82( STA)

03/ 30/ 01 (S) RLS AT 10: 45 AM FAHRENKAMP
203

04/ 02/ 01 0805 (H READ THE FI RST TI ME -
REFERRALS

04/ 02/ 01 0805 (H JuD

04/ 09/ 01 (H JUD AT 1:00 PM CAPI TOL 120

04/ 09/ 01 (H Schedul ed But Not Heard

04/ 20/ 01 (H) JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

LESLI E D. BOGDA WHEELER, Chair

Vi ol ent Crines Conpensation Board (VCCB)

PO Box 878885

Wasil | a, Al aska 99687
POSI TI ON  STATEMENT:
Mur phy to the VCCB.

Testified in

ELEANOR ANDREWS, Appoi nt ee

to the Al aska Judicial Counci

P. O. Box 241845

Anchor age, Al aska 99520-1947
PCSI TI ON  STATEMENT: Testified as
Judi ci al Council.

JULl LUCKY, Staff
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to Senator Rick Hal ford

Al aska State Legislature

Capitol Building, Room 111

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Presented SB 105 on behalf of Senator
Hal f ord, sponsor, and answered questi ons.

DEAN J. GUANELI, Chief Assistant Attorney GCeneral

Legal Services Section-Juneau

Crimnal D vision

Depart ment of Law (DQL)

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON  STATEMENT: Answered questions regarding proposed
amendnents to SB 105.

BLAI R McCUNE, Deputy Director

Central Ofice

Publ i ¢ Def ender Agency (PDA)

Departnent of Adm nistration

900 West 5th Avenue, Suite 200

Anchor age, Al aska 99501-2090

POSI TI ON  STATEMENT: During discussion of SB 105, provided
comments on proposed Conceptual Anmendnent 7, and responded to
guesti ons.

LARRY JONES, Executive Director

State Board of Parole

Departnent of Corrections (DOC)

PO Box 112000

Juneau, Al aska 99811-2000

POSI TI ON  STATEMENT: Presented HB 49 on Dbehalf of t he
adm ni stration.

W LDA RCODMAN, St af f

to Senator Gene Therriault

Al aska State Legislature

Capi tol Building, Room 121

Juneau, Al aska 99801

POSI TI ON STATEMENT: Presented SB 81 on behalf of the sponsor,
Senator Therriault.

STEPHEN E. GREER, Attorney at Law

PO Box 24-2903

Anchor age, Al aska 99524-2903

POSI TI ON STATEMENT: Assisted with presentation of SB 81.
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REPRESENTATI VE FRED DYSON

Al aska State Legislature

Capi tol Building, Room 104

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Sponsor of HB 164.

MARCI SCHM DT

2040 Wasilla Fi shhook Road

Wasil | a, Alaska 99654

POSI TI ON STATEMENT: Testified in support of HB 164.

SHARON LEE SHI ELDS

PO Box 0487

Pal mer, Al aska 99645

POSI TI ON STATEMENT: Testified in support of HB 164.

BETTY SHORT, President

Al aska Organi zation for Grandparents Rights

4102 East Turnagai n Boul evard

Anchor age, Al aska 99517

POSI TI ON STATEMENT: Testified in support of HB 164.

PAM FI NLEY, Revisor of Statutes
Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services
Legi sl ative Affairs Agency

Terry MIler Building, Room 329

Juneau, Al aska 99801

POSI TI ON STATEMENT: Presented SB 82.

ACTI ON NARRATI VE

TAPE 01-68, SIDE A

Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Committee neeting to order at 1:18 p.m Represent ati ves
Rokeberg, Ogan (via tel econference), Janes, Coghill, and Meyer
were present at the call to order. Representative Berkowtz

arrived as the neeting was in progress.

CONFI RVATI ON HEARI NGS5

Conmmi ssi on on Judi ci al Conduct

Nunmber 0165
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CHAI R ROKEBERG announced that the conmttee woul d consider Ethel
L. Stanton as appointee to the Conm ssion on Judicial Conduct.
He noted that the expiration date regarding this reappointnent
will be 3/1/04, and that Ms. Stanton is not available to speak
at this tine.

REPRESENTATI VE JAMES noted for the record that since she has not
yet had a chance to do so, she would have preferred to talk with
Ms. Stanton before taking action on her reappointnent.

CHAIR ROKEBERG remnded nenbers that signing the reports
regarding appointnments to boards and commissions in no way
reflects individual nenbers' approval or disapproval of the
appoi ntees, and that the nom nations are nerely forwarded to the
full legislature for confirmation or rejection.

Number 0387

REPRESENTATI VE JAMES noved to report the nomination of Ethel L.
Stanton to the Conm ssion on Judicial Conduct out of commttee.
There being no objection, the confirmation was advanced.

Vi ol ent Crines Conpensation Board

Nunmber 0418

CHAI R ROKEBERG announced that the committee would consider
Colleen M Mirphy, MD., as appointee to the Violent Crines
Conmpensation Board. He noted that the expiration date regarding
this reappointnent will be 3/1/03, and that Dr. Mrphy is not
available to speak at this tine.

Nunmber 0466

LESLIE D. BOGDA WHEELER, Chair, Violent Crines Conpensation
Board (VCCB), testified via teleconference and said sinply that
she wanted to speak in support of reappointing Dr. Miurphy to the
VCCB. She added that Dr. Mirphy has been an outstanding board
menber .

REPRESENTATI VE JAMES noted that although Dr. Mirphy is probably
doing a very good job on [the VCCB], she would have preferred to
talk wwth Dr. Murphy before taking action on her reappointnent.

Nunmber 0555
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REPRESENTATI VE JAMES noved to report the nom nation of Colleen
M Murphy, MD., to the Violent Crines Conpensation Board out of
comittee. There being no objection, the confirmation was
advanced.

Al aska Judi ci al Counci

Nunmber 0583

CHAI R ROKEBERG announced that the commttee would consider
El eanor Andrews as appointee to the Al aska Judicial Council.

Number 0607

ELEANOR ANDREWS, Appointee to the Al aska Judicial Council ("the
council™), testified via teleconference, and said that she
thinks the Alaska Judicial Council is probably one of the nost
i nportant conm ssions that the | egislature has purview over, and
that she has had the pleasure of serving on the council since
| ast Novenber. She noted that the Council has had occasion to
make recommendations to the governor regarding a judge position
for the superior court in Anchorage. She added that she thinks
it was a very deliberative process, and that this process serves
the peoples will very well. She said she would like to
continue [serving on the council].

REPRESENTATI VE OGAN opined that under the Alaska State
Constitution, Alaska has one of the strongest, nost powerful
governors in the nation; the governor can appoint judges wth
impunity because there is absolutely no oversight by the
| egislature - the elected representatives of the people. He
asserted that the only oversight the legislature has is wth
regard to whom it confirns to serve on the Al aska Judicial
Council. He asked whether Ms. Andrews feels she woul d represent
the "majority” of the legislature' s philosophy on judges.

M5. ANDREWS said, "Probably not," and noted that she is a
Denocr at and that the nmgjority of the legislature s
Republ i can. But, she added, "as you know, our constitution”
doesn't require that appointnents represent the mgjority of any
body, at any given tine. She said that she considers herself to
be a constitutional scholar, adding that she believes that the
constitution provides for an independent judiciary, and that
"we" have a nodel judiciary. She said that according to her
experience the last 36 vyears in Alaska, it hasn't really
mattered who the governor is; by the time the Al aska Judicial
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Council finishes its deliberative process, Al aska has judges
that serve the citizens well.

REPRESENTATI VE OGAN, after noting that there have been a nunber
of contentions between the judiciary and the legislature in
recent years, opined that the majority of legislators feel that
Al aska has judges, notwithstanding the separation of powers
doctrine, that tread into what should be traditional |egislative
authority especially with regard to the appropriation of funds,
which is tied to the abortion issue. He asked whether Ms
Andrews would query potential judicial candidates "along those
lines."

Number 0815
MS. ANDREWS sai d:

| have not seen any evidence of the court system
trying to appropriate; | believe that is reserved to
the legislature. At any given tine, | inmagine the
| egi slature, or the executive branch, would take
exception to a decision nade by the judicial, but I
don't believe that they are trying to usurp their
powers - certainly not the power of appropriation.

REPRESENTATI VE OGAN sai d that he respectful |y disagrees.

REPRESENTATI VE JAMES thanked Ms. Andrews for coming forward to

speak, and acknow edged ©Ms. Andrews' inclination to continue
serving on the council. Representative Janes said she agreed
that the Alaska Judicial Council is a very inportant council to

serve on. Referring to Ms Andrews' responses to Representative
Qgan's questions, Representative Janes opined that M. Andrews
is indicating an assunption that there is a huge difference
between the Republicans and the Denocrats on the issue of who
woul d nmake a good judge. Representative Janes said she is not
convinced that "we" ought to be able to know the difference, and
offered her preference for having a judge who wei ghs everything
and comes down wth what is probably a nonbiased opinion.
Therefore, on the issue of choosing a judge, she said she would
rat her have, "after the fact,"” an evaluation of the judge based
on his/her performance. She asked Ms. Andrews to comment on
t hese points.

M5. ANDREWS, to clarify, noted again that she did not see an

encroachnent of the judiciary into legislative authority to
appropriate, and she again opined that the current process of
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selecting and evaluating judges has provided the state wth
excel l ent judges regardless of which governor appointed them
However, on the question of which judges she would support for
appointment, clarified that she thought Representative Ogan was
asking whether she would support judges that represent the
| egi slative Majority's philosophy, and offered that her previous
response was neant to indicate that she would support the
appoi ntment of judges with whomthe najority of people in Al aska
woul d approve.

CHAI R ROKEBERG asked Ms. Andrews whether she would enquire of a
candidate for a judicial position whether he/she is a "strict

constructionist” of the law or if he/she wuld be nore
"proactive on the bench." He noted that this point does speak
to the question of judicial appropriation and judicial "law
maki ng. " He added that he wanted to know if M. Andrews

considered this line of inquiry to be appropriate for a counci
menber.

M5. ANDREWS said, "Well, 1'd have to think about that, but it
didn't come up during the "thirty-sonme" interviews that the
council conducted in January for the two vacancies."

CHAI R ROKEBERG poi nted out that a council nenber would have to
rai se the question in order for it to cone up.

Nunber 1084
M5. ANDREWS responded, "I'd have to think about whether I
t hought that was germane, and | don't have an instant off-the-

cuff response.”

CHAI R ROKEBERG not ed, for exanple, that yesterday, the commttee
heard legislation regarding |egal separation, and he said that
it cone to light that an Anchorage superior court judge had
"basically, pronulgated the concept in case law, and it was
ratified by the state's suprenme court." He said that he did not
think that this is an appropriate activity for the courts.
"Therefore, | think those types of things are very germane and
they should be asked of every candidate for judgeship - whether
they are going to pursue that line of judicial discretion,” he
remar ked.

MS. ANDREWS sai d:

This is sonmething | can certainly ask the rest of the
council. The neetings in January were ny first, and |
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don't believe | innovated anything. I"'ma pretty good

interviewer and reviewer of enployees - 1've hired
t housands - but that particular issue was not brought
up by any other council nenber. Wen we next have our
nmeetings or teleconference, | will share your comrents
Wi th them

CHAI R ROKEBERG opi ned that the question of whether soneone | eans
nore towards being a "strict constructionist” does reflect that
person's political philosophy to a degree.

M5. ANDREWS explained that the Alaska Judicial Council is
supposed to interview candidates based on their | ega
background, their judicial tenperanent, and all the other
"things" that are in statute; then, during their term of
appointnment on the bench, if they were to do sonmething that
anybody - individual or group - felt was a violation of |aw or

the constitution, then that would becone a retention issue,
which the council would hear and nmke an evaluation of for the
next ball ot.

CHAIR ROKEBERG said he did not disagree entirely with those

points, but he noted that he still wants to know whether M.
Andrews considered the aforenmentioned line of inquiry to be
appropriate for a council nenber. He opined that it reflects

the constitutional separation of powers.

M5. ANDREWS, in response, pointed out that if these were "cut
and dried" answers, "we" wouldn't have anything going to the
superior court, supreme court, or any other appellate body; it's
a matter of the philosophy of the people at any given tine.

"This is your legitimte concern, and | respect that, but

don't believe it's universal and everlasting, so | can't tell
you what | would ask of any given candidate at any given tine."
She then noted that the term "strict constructionist”" is very

subjective, and if it were sonething that was wuniversally
under st ood and accepted, "we" wouldn't even be tal king about it.

CHAI R ROKEBERG opined that the term "strict constructionist” is
understood within the judiciary.

MS. ANDREWS responded, "No, | don't believe so."
Nunber 1267

REPRESENTATI VE JAMES nentioned that she agreed wth Chair
Rokeberg's conments. She offered that when the court
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establishes case law, it is wusually based on an evaluation of
certain law already on the books, and should be acconpani ed by
sonme underlying support for the case |aw.

CHAI R ROKEBERG noted that his intention in asking his questions
is nonpartisan and stem from his opinion that respect for the
constitution should be forenost for anybody appointed to the
judiciary; a candidate's perspective on the "line between the
| egi slature and the judiciary" as it pertains to |awmking and
appropriation should be questioned, he added, regardless of
political party. He offered that there is a substantial anount
of frustration in the legislature regarding the "very active
judiciary"” and separation of powers.

REPRESENTATI VE COGHI LL thanked Ms. Andrews for her work on the
council. He offered that past |egislative discussions regarding
the election of judges cones from the public's frustration that
they don't have any input regarding who becones a judge or who
is retained as a judge. He also said it seens as though there
has been discussion that the neetings of the Al aska Judicial
Council are not done out in the open enough, and he asked M.
Andrews to conmment.

M5. ANDREWS nentioned that there is a "perennial public neeting
[attendee]” in Anchorage, who goes to all the public neetings of
many different boards and comm ssions. She noted that all of
the [council's] deliberations regarding candidates, wth the
exception of the interviews, are open to the public. She said
she believes that practically all [governnental] business needs
to be done in neetings open to the public, except for perhaps
di scussions surrounding lawsuits or specific personnel issues.
She sai d:

| think that from what | wunderstand of the l|law and
what |'ve seen in practice in Al aska, that as nuch as
is legally possible, [ busi ness] for the Al aska

Judi ci al Council has been conducted in public, and if
there is any question about whether sonething has not
been, | would like to take that [information] back to
t he council nenbers.

Nunber 1482
REPRESENTATIVE COGHI LL noted that rather than voicing an
accusation, he was nerely relaying that people are frustrated

because they feel that they don't have access, and he asked that
the council consider this during its deliberations.
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M5. ANDREWS offered that during the Al aska Judicial Council's
neetings, there is a public hearing portion, and that when the
neeting is being tel econferenced, anyone can cone and listen in
at the council office. She noted that sadly, people participate
in public hearings less than they vote, and she then nentioned
that at the last election held in Anchorage, only 19 percent of
the people voted. She relayed that she would like to do
everything possible, including advertise, to induce public
i nvol venent because she thinks that the public is served better
when they participate in "the peoples' business.”

REPRESENTATI VE OGAN commented that Ms. Andrews' renmark regarding
a lack of "discussion about that kind of a litnmus test"” nerely
underscores one of the reasons that the |egislature has problens
with the judiciary.

CHAIR ROKEBERG said, "I would take exception, Representative
Qgan; | wouldn't even call it a litmus test.™

M5. ANDREWS noted that she has been on the [council] only four
nonths and has experienced only three days of neetings, all of
whi ch were spent interview ng 34 candidates. At that tinme, she
expl ai ned, the council had other business on it agenda - which
was noticed - but she added that had anyone else (legislator or
citizen) been concerned about other things, they would have been
wel come to cone to the neetings and bring it to the council's
attention.

REPRESENTATI VE OGAN noted that confirmation hearings are the
forum that the legislature has in which to bring itens to the
council's attention, and said that he would appreciate M.
Andrews' conveying his concerns to fellow council nenbers. He
said he would like to see the Alaska State Constitution anended
such that it would allow the legislature to confirm judges,
simlar to what is done in the U S. Constitution.

CHAIR ROKEBERG thanked Ms. Andrews for her testinony, her
service on the Alaska Judicial Council, and her wllingness to
continue serving. He then closed the public hearing on M.
Andrews' reappointnent to the Al aska Judicial Council.

Number 1593
REPRESENTATI VE JAMES noved to report the nom nation of Eleanor

Andrews to the Alaska Judicial Council out of commttee. There
bei ng no objection, the confirmation was advanced.
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SB 105 - VICTIMS' RIGHTS/ PRI SONER S PFD

[Contains brief note that HB 133 was incorporated into the work
draft of SB 105, Version L, which was adopted and discussed at
this nmeeting.]

Number 1600

CHAI R ROKEBERG announced that the next order of business would
be CS FOR SENATE BILL NO. 105(FIN), "An Act relating to victins'
rights; relating to establishing an office of victins' rights;
relating to the authority of litigants and the court to conmment
on the crime victims choice to appear or testify in a crimna
case; relating to conpensation of victins of violent crines;
relating to eligibility for a permanent fund dividend for
persons convicted of and incarcerated for certain offenses;
relating to notice of appropriations concerning victins' rights;
anending Rules 16 and 30, Alaska Rules of Crimnal Procedure,
Rul e 9, Alaska Delinquency Rules, and Rule 501, Al aska Rul es of
Evi dence; and providing for an effective date."

Nunber 1677

REPRESENTATIVE COGHI LL nade a notion to adopt the proposed
commttee substitute (CS) for SB 105, version 22-LS0219\L,
Luckhaupt, 4/11/01, as a work draft. There being no objection
Version L was before the committee.

Number 1700

JULI  LUCKY, Staff to Senator R ck Halford, Alaska State
Legi slature, on behalf of Senator Halford, sponsor, confirned
that HB 133 - the governor's bill pertaining to restitution -
has been incorporated into Version L of SB 105.

Nunber 1756

CHAI R ROKEBERG made a notion to adopt Amendnent 1, which read
[original punctuation provided]:

Page 6, lines 8-9:

Fol | ow ng “m sdeneanor.”

Delete “A copy of the conpleted form shall be
provi ded”

I nsert “The defendant shall provide a copy of the
conpl eted fornt
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Page 7, line 2 through Page 8, |ine 6:

Delete all material and insert:

(e) The Departnent of Law is authorized to
collect restitution on behalf of the recipient unless

(1) the recipient elects as provided in (f) of
this section to enforce the order of restitution
Wi t hout the assistance of the Departnent of Law, or

(2) the order requires restitution to be nmade in
a formother than paynent of a specific dollar anount.

() The court shall forward a copy of an order
of restitution to the Departnent of Law when the
j udgenent is entered. Along with the copy of the
order, the court shall provide the nane, date of
birth, social security nunber, and current address of
the recipient of the restitution and the defendant, to
the extent that the court has that information in its
possessi on. Upon receipt of the order and other
information from the court, the Departnent of Law
shall send a notice to the recipient regarding the
recipient's rights under this section, including the
right to elect to enforce the order of restitution
w thout the assistance of the Departnent of Law. The
information provided to the Departnment of Law under
this subsection is confidential and is not open to
i nspection as a public record under AS 40.25.110. The
Department of Law or its agents may not disclose the
information except as necessary to collect on the
restitution.

(9) The Department of Law may not begin
collection procedures on the order of restitution
until the recipient has been given notice and has been
given 30 days after receipt of notice to elect to
collect the restitution without the assistance of the
Department of Law. A recipient may inform the
Departnment of Law at a later tine of the recipient's
election to «collect the restitution wthout the
assi stance of the Departnent of Law, upon receipt of
that information, the Departnent of Law nmay no | onger
proceed with collection efforts on behalf of the
reci pi ent. A recipient who has elected under this
section to collect restitution wthout the assistance
of the Departnent of Law may not |ater request the

services of t hat depart nment to col | ect t he
restitution.
(h) If the Departnent of Law or its agents

proceed to collect restitution on behalf of a
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reci pient under (g) of this section, the actions of
the Departnment of Law or an agent of the Departnent of
Law on behalf of the recipient do not <create an
attorney-client relationship between the Departnent of
Law and the recipient. The Departnent of Law or its
agent nmay not settle a judgenent for restitution
w t hout the consent of the recipient of t he
restitution.

(i) An action for damages may not be brought
against the state or any of its agents, officers, or
enpl oyees based on an action or om ssion under this
section.

(1) The Departnment of Law may enter into
contracts on behalf of the state to carry out the
coll ection procedures of this section. The Departnent
of Law may adopt regulations necessary to carry out
the collection procedures of this section, including
the reinbursenent of attorneys fees and costs in
appropri ate cases.

Page 23, |ines 19-20:

Foll owing “election to”

Delete “inform the Departnent of Law of an
el ection to”

Page 22, line 27:
Fol | owi ng “when the”
Del ete “order”
I nsert “judgenent”

Page 23, |ine 29:
Fol |l owi ng: “settle”
Del ete “an order of”
I nsert “a judgenent for”

M5. LUCKY explained that Anendnent 1 is a technical anmendnment

that will fix some inconsistencies found after portions of HB
133 was incorporated into Version L of SB 105. In detail, the
first section of Amendnment 1 wll specify that it is the

def endant who shall provide a copy of the conpleted financial
information form to the prosecuting authority; the second
section of Amendnment 1 mrrors the structure of the enabling
| anguage for the Departnent of Law (DOL) regarding restitution
with that which pertains to the D vision of Juvenile Justice;
the third section of Anmendnent 1 fixes a typo containing
duplicate Ilanguage; and the fourth and fifth sections of
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Amendnment 1 bring the Division of Juvenile Justice into
conpliance by replacing references to "order” with "judgenent".

Nunber 1867

CHAIR ROKEBERG asked whether there were any objections to
Amendnent 1. There being no objection, Arendnent 1 was adopted.

Number 1870
CHAI R ROKEBERG nmade a notion to adopt Anmendnent 2, which read:

Page 1, line 2:
Delete "authority of litigants and the court to
comment on the"

Page 2, line 1:
Del ete "Rules 16 and 30"
I nsert "Rule 16"

Page 8, lines 7 - 13:

Delete all material.

Insert a new bill section to read:

"* Sec. 12. AS 12.55 is amended by adding a new
section to read:

Sec. 12.55.151. Court may not reduce or nitigate
puni shnment based on wvictins failure to appear or
testify. Not wi t hst andi ng another provision of |aw,
when sentencing a defendant, a court nmay not mtigate
or reduce the punishnment of the defendant based on, or
ot herwi se consider as a mtigating factor or reason to
i npose a l|lesser punishnment, the failure of the crinme
victimto appear or testify.”

Page 25, lines 25 - 29:
Delete all material.

Renunber the followi ng bill sections accordingly.

Page 26, lines 12 - 16:
Delete all material.

Renunber the followi ng bill sections accordingly.
Page 27, line 1:

Delete "and 34 - 37"
| nsert "34, and 35"
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Page 27, line 5:
Del ete "39, and 40"
| nsert "37, and 38"

Page 27, line 7:
Delete "and 34 - 37"
| nsert "34, and 35"

Page 27, line 9:
Del ete "and 38"
| nsert "and 36"

M5. LUCKY explained that an anendnent adopted in the Senate
Finance Conmittee prohibits comment on whether a victim chooses
to testify or not. To forestall constitutional difficulties,
Amendnment 2 alters the language to sinply clarify that the court
may not reduce or mtigate punishnment based on the victins
failure to appear or testify, and noves this |anguage to AS
12.55, which is the sentencing statute.

Number 1927

CHAI R ROKEBERG asked whether there were any objections to
Amendnent 2. There being no objection, Anendnent 2 was adopt ed.

Number 1941
CHAI R ROKEBERG nmade a notion to adopt Amendnent 3, which read:

Page 2, line 2:
Del ete "Rul e 501"
| nsert "Rules 402 and 501"

Page 16, lines 7 — 12:

Delete all material and insert:

"Sec. 24.65.200. Victinms' advocate's privilege
not to testify or produce docunents or other evidence.
Except as may be necessary to enforce the provisions
of this chapter, +the determ nations, conclusions,
t hought processes, discussions, records, reports, and
reconmendations of or information collected by the
victinms' advocate or staff of the victins' advocate
are not adm ssible in a civil or crimnal proceeding,
and are not subject to questioning or disclosure by
subpoena or discovery."
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Page 26, |ine 10:
Del ete "Rul e 501"
| nsert "Rules 402 and 501"

Page 26, line 11:
Following "testify":
I nsert "or produce evi dence"
Fol l owi ng "court":
| nsert "and precluding admssibility of
certain evidence in certain cases"”

M5. LUCKY relayed that M. CGuaneli, Departnent of Law, is of the
opinion that |anguage currently in Version L regarding the
victinms' advocate's privilege not to testify is not specific
enough; Anmendnent 3 is intended to enunerate specifically what
is privileged.

Nunber 2010

REPRESENTATI VE COGHI LL obj ected for the purpose of discussion.
CHAI R ROKEBERG cal |l ed an at-ease from1:53 p.m to 1:56 p. m
Nunber 2017

DEAN J. GUANELI , Chief Assistant Attorney Ceneral, Lega

Servi ces Section-Juneau, Crimnal Division, Departnent of Law
(DAL), explained that although victinms' advocates could not be
conpelled to testify and neither could their docunents be used
as evidence, current |anguage in Version L did not preclude
soneone from going after those records and files during the
course of civil discovery and then using the information gl eaned
fromthem Since these records and files cone from confidenti al

sources, he said the docunents should remain confidential and be
contained within the office. Amendnent 3 clarifies that these
docunents are not perm ssible [as evidence] in proceedings and
are not subject to questioning or disclosure by subpoena or
di scovery. He opined that Amendnent 3 preserves the sponsor's
intent that the confidentiality of these records be mnaintained.

MR. GUANELI also explained that Rule 402 of the Al aska Rul es of
Evidence is a general rule regarding relevant evidence, and that
the drafter felt that including specific reference to Rule 402
is necessary because it is indirectly changed by the fact that
these records are not adm ssible or subject to questioning.

Number 2156

HOUSE JUD COW TTEE -21- April 20, 2001



CHAI R ROKEBERG asked whether there were any further objections
to Amendnent 3. There being no objection, Anmendnent 3 was
adopt ed.

Number 2169
CHAI R ROKEBERG nmade a notion to adopt Anmendnent 4, which read:

Page 16, |ines 24 — 26:

Delete ", including the governor and |ieutenant
gover nor, when acting wth regard to executive
cl enency, judges, and magi strates”

MR. GUANELI explained that Version L defines "justice Agency" to
i ncl ude any number of departnments, agencies, offices, et cetera,
and that these are the agencies that the victins' advocate, in
hi s/ her investigative capacity, could subpoena records from
Included in this list are the governor and |ieutenant governor
with regard to executive clenency, judges, and magi strates. He
opined that this |anguage mght lead to problens related to

separation of powers, and goes too far. Amendrment 4 will
exclude the offices of governor and |ieutenant governor from
investigations by the victins' advocate. In response to a

guestion, he added that with the inclusion of "court” on line 20
of page 16, the |anguage is broad enough to include magistrates,
judges, deputy nmmgistrates, suprene court justices, and a
variety of judicial officers.

M5. LUCKY noted that Senator Halford does not have any
obj ections to Amendnent 4.

Nunmber 2258

CHAIR ROKEBERG asked whether there were any objections to
Amendnent 4. There being no objection, Anendnent 4 was adopt ed.

Number 2260

CHAIR ROKEBERG made a notion to adopt Anendnent 5, which read
[original punctuation provided]:

Page 14, Line 31
Delete "or"

Page 15, line 3, following "rights":
| nsert”;
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(5) a victim counselor concerning a matter
made confidential by AS 18.66.200 - 18.66.250; or

(6) a justice agency concerning records that
lead to the disclosure of a confidential ©police
i nformant . "

MR. GUANELI, in support of Anmendnent 5, explained that pages 14-
15 contain a nunber categories of persons or agencies that would
be exenpt from having their records subpoenaed, including
judges, justices, magistrates, and nenbers of juries, and he
said it was felt that victinms' counselors should be included in
this exenption since they already operate under very detailed
confidentiality rules and because release of such information
would interfere in the victinfcounselor relationship. In
addi tion, he explained that any police agency records that m ght
|l ead to the disclosure of confidential police informants should
also be included in the exenption because release of their
identities mght put themin physical danger.

Nunber 2346

CHAI R ROKEBERG asked whether there were any objections to
Amendnent 5. There being no objection, Arendnent 5 was adopt ed.

REPRESENTATI VE BERKOW TZ asked whether the issue of "subpoenaing
the privileged informational work product,” which he had
previously discussed with Ms. Lucky, has been addressed yet.

M5 LUCKY noted that an actual amendnent addressing that topic
has not yet been drafted. She explained that she has nade
inquiries into whether there IS a danger of havi ng
attorney/client comrunications subpoenaed wunder the current
| anguage in Version L. She said that the responses she received
from the DOL, the drafter, and the mgjority counsel indicated
that the current |anguage that says, "subject to privileges the
W tnesses have in the courts of this state”, would protect the
attorney/client privilege. She sought further coments from
Representative Berkowitz, and also said she would be willing to
change this |anguage if any nenber had suggestions for specific
changes. She noted one such suggestion is to replace the
af orenenti oned |anguage with "subject to privileges recognized
by court rule and statute"”, and another option offered is to
insert language into AS 24.65.130(c)(4) that would include in
t he exclusions from subpoena the privileged comruni cations of a
defendant's attorney. She comented that the latter option
m ght be the nore appropriate change since the current |anguage
addresses what my be subpoenaed by the advocate while
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investigating a victims conplaint that he/she has been denied
constitutional and statutory rights.

TAPE 01-68, SIDE B
Number 2480

REPRESENTATI VE BERKOW TZ expressed w llingness to consider the
former aforenentioned option as a conceptual anmendnent.

CHAI R ROKEBERG cal l ed an at-ease from2:08 p.m to 2:10 p. m
Nunber 2473

REPRESENTATI VE BERKOWN TZ made a notion to adopt Conceptual
Amendnent 6.

M5. LUCKY recapped that on page 14, lines 6-7, Conceptual
Amendnent 6 would delete "Subject to the privileges that
W tnesses have in the courts”™ and insert "Subject to the
privileges recognized by court rule and statute".

Number 2416

CHAI R ROKEBERG asked whether there were any objections to
adopting Conceptual Anmendnent 6. There being no objection,
Conceptual Amendnent 6 was adopt ed.

Number 2399

BLAIR McCUNE, Deputy Director, Central Ofice, Public Defender
Agency (PDA), Department of Admnistration, testified via
tel econference and suggested that out of an abundance of
caution, the language "or an attorney retained by the person or
appointed by the court to represent the person" could also be
added to subsection (c)(4) on page 15, line 3, after "rights".
He noted that this would clarify that an attorney's confidenti al
communi cations with his/her client cannot be subpoenaed.

Number 2249

CHAI R ROKEBERG nmade a notion to adopt Conceptual Anendnent 7,
which would insert "or an attorney retained by the person or
appointed by the court to represent the person" after "rights"”
on page 15, line 3. There being no objection, Conceptual
Amendnent 7 was adopt ed.
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MR. MCUNE, on a slightly different point, clarified that the
PDA does not consider itself to be a justice agency under the
definition in Version L because it 1is not concerned wth
apprehensi on, prosecution, incarceration, or supervision. He
al so noted that the Ofice of Public Advocacy is not a justice
agency under this definition either.

REPRESENTATI VE BERKOW TZ, on the point of another conceptua
anendnent, suggested that "this new bureaucracy” should have a
sunset date.

M5. LUCKY stated a preference not to include a sunset date.

REPRESENTATI VE BERKOW TZ opined that if the [Ofice of Victins'
Rights] has a sunset date, the legislature will then have the
opportunity to revisit the issue and determ ne whether the
sunset shoul d be renoved or if other steps need to be taken.

REPRESENTATI VE JAMES expressed agreenment with this concept.
Nunber 2223

REPRESENTATI VE BERKOWNTZ nmde a notion to adopt Conceptual
Amendnent 8, which would provide a sunset date of July 1, 2005,
for the [Ofice of Victinms' Rights].

Number 2200
CHAI R ROKEBERG obj ected for the purpose of discussion.

MS. LUCKY, in response to questions, explained that Version L
has three different effective dates. The first effective date -
the imedi ate effective date - deals with the regulations and
receiving noney from forfeited permanent fund dividends (PFDs).
The second effective date of July 1, 2002, relates to the Ofice
of Victinms' Rights, which won't be up and running until then.
The third effective, which addresses the restitution provisions,
will be January 1, 2002. She nentioned that the fiscal notes
total a little over $500, 000. She reiterated that she would
prefer not to have a sunset date, but added that a sunset date
of 2006 would at least allow the [Office of Victins' R ghts] to
operate for a full four years.

REPRESENTATI VE BERKOW TZ said, "That'd be fine; | would take
that as a friendly anendnent."

Number 2152

HOUSE JUD COW TTEE -25- April 20, 2001



CHAI R ROKEBERG announced that the anendnent to Conceptua
Amendnment 8 would result in a sunset date of July 1, 2006, for
the provisions pertaining to [the Ofice of Victins' Rights].
There being no objection, the anmendnent to Conceptual Anmendnent
8 was adopt ed.

REPRESENTATI VE JAMES opined that a sunset date would not be
injurious to the legislation, and that it mnakes rational sense
to provide a sunset date.

CHAI R ROKEBERG nmi ntai ned his objection to Conceptual Amendnent
8, as amended.

Number 2079

A roll call vote was taken. Represent ati ves Janes, Meyer, and
Berkowtz voted for Conceptual Amendnent 8, as anended.
Represent ati ves Coghi | | and Rokeberg voted against it.

Therefore, Conceptual Anmendnent 8, as anended, passed by a vote
of 3-2.

MR. GUANELI, in response to questions regarding a nenorandum
fromthe drafter pertaining to Section 6, said he believed that
Version L, as drafted, is constitutional. He surm sed that what

the legislature is saying via Section 6 is that the noney that
was the defendant's, but as a result of sone conduct of the

defendant, will now go to the victim and that an equal anount
will be owed to the state. He opined that this is proper
| egi slative action and does not constitute an appropriation as
is posited by the drafter in his nenorandum He noted that
al though current statute allows for bail to be forfeited if a
defendant violates the conditions of bail, the statute does not

stipulate where the funds go. As matter of practice, he added,
the funds have been going to the general fund (GF), but nothing
in statute precludes the legislature from directing forfeited
noney el sewhere. He remarked that the incident referred to in
t he menorandum involved fines owed to the state but which were
then paid to private organizations, whereas Section 6 1is
referring to noney owned by the defendant but which, upon
forfeiture, is directed by the legislature to go to the victim
He opined that |anguage in Section 6 does not create a dedi cated
fund problem

CHAI R ROKEBERG noted that the state has a conpelling interest to

ensure that victins are receiving restitution, and said that
"this" is one way to secure that. He opined that [this
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conpelling interest] would supersede any interpretation that
Section 6 is referring to a dedicated fund. The courts would
sinply be holding the funds in trust and then issuing it to the
victimas formof restitution.

MR.  GUANELI confirnmed this; it would be another nmechanism
simlar to what the «courts <currently do when collecting
restitution.

Nunber 1901

REPRESENTATI VE BERKOW TZ, referring to the Ei ghth Anmendnent of
the U S. Constitution addressing excessive bail, noted that the
defendant is being required to pay bail twice in these instances
of forfeiture, [once to the defendant, and then again to the

state]. He asked whether there has been any analysis done on
this point.

MR. GUANELI surmsed that these instances would have to be
consi dered on a case-by-case basis. For exanple, if bail is set
at $1 mllion and the defendant violates the conditions of bail,
then having to pay $2 million mght be considered inappropriate,
but in the normal circunstance, he offered, judges have w de
discretion to set an anount of bail. Therefore, he opined,

wi thout |ooking at a specific case, one could not say that
Section 6 falls under the excessive bail provision of the US
Consti tution.

REPRESENTATI VE BERKOW TZ pointed out that |anguage in Section 6
mandates that a matching anmount of the forfeited bail be paid to
the state. He noted that this raises questions regarding
process; he opined that it could be problematic from a
constitutional perspective.

MR. GUANELI posited that everyone would agree that if bail is
set at $500, and the defendant has to pay $500 to the victim and
$500 to the state for a violation of bail conditions, it would
not be considered unconstitutional. He acknow edged, however,
that as the amobunt of bail rises, there may be other issues that
have to be resolved, and that there may be a point when the
courts say, "W can not constitutionally do what this says;
we'll pay the victim what the victimis due.” He pointed out
that the victimwould not get the entire anobunt of the forfeited
bail wunless there were danages up to that anount; the victim
would only get the anount ordered for restitution. He added
that a judge mght then determne that it would be excessive to
pay the state an anount that natched the forfeited bail
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REPRESENTATI VE JAMES asked whet her Section 6 stipulates this.

MR. GUANELI said that he did not know that it did, but offered
that it was the only interpretation that really makes sense in
the context of collecting restitution; the victimis only going
to get what he/she is due for damages, which would be determ ned
at a restitution hearing.

REPRESENTATI VE BERKOW TZ sai d t hat accordi ng to hi s
recollection, "You can only inpose [a] bail [anpbunt that's]
reasonably necessary to secure the defendant's appearance, and
bail should be based on the defendant's flight risk and danger
to the conmmunity." He posited that in essence, Section 6
proposes a third and fourth criteria for inposing bail.

Number 1708

MR. GUANELI offered that on the one hand, there is the question
of how much bail the court should inpose to begin with to allow
the person to get out of jail. He pointed out that bail is not
i mposed with any regard to how nuch the victinls restitution is.
It is only if the defendant later violates the conditions [of
bail] that the question of where forfeited bail should go
arises. He opined that if the forfeited bail can go towards the
victims restitution, it should. The question of the overall
penalty that the defendant is subject to, he asserted, 1is
sonmething that is taken up at sentencing along with restitution
orders, bail forfeitures, and other types of forfeitures, all of
whi ch nust be done on a case-by-case basis.

MR. McCUNE comrented that after careful review of Section 6, he
did not see a problemwith it. After the bail is forfeited in a
crimnal case, he explained, it's lost to the defendant. The
defendant or the bail bondsman can ask for remssion of the
forfeiture, which he said he assunes is taken into account, but
if the remssion fails and the noney's forfeited, it's gone. He
pointed out that the victim doesn't get a wndfall since the
| anguage says, "the court shall apply the cash or other security
to an order that the defendant pay restitution"; consequently,
if the forfeited amount is $1 mllion but the restitution order
is $500, only $500 goes to the victim

REPRESENTATI VE JAMES pointed out that under the current

| anguage, it appears that once the bail 1is forfeited, the
def endant would then be ordered to pay the exact sanme anmount to
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the state, and that this seenms to her to be doubling the anmpbunt
of bail.

MR. GUANELI, in response, explained that the process outlined in
Section 6 would work thus: | f a defendant has to post $5,000
bail and owes $1,000 restitution to the victim the total anount
is $6,000. Upon forfeiture of the bail, $1,000 would go to the
victim first and the remaining $4,000 would go to the state

general fund (GF). The state would then enter a separate
judgnment of $1,000 to be paid to the state for the amount of
bail still owed. In this way, a defendant who violates the
conditions of bail still pays a total of $6,000, but the victim
gets paid restitution first. He added that since the victimis
the first payee, the state, then, is responsible for going after
any anount still owed for forfeited bail

REPRESENTATI VE JAMES likened it to a lien that the victimhas on
the forfeited bail.

MR. GUANELI agreed, and added that the victimhas first priority
for receiving the noney.

CHAIR ROKEBERG said that it <certainly seens to be to the
public's benefit and in the state's best interest to nmake sure
that restitution is paid to the victim before the G- is
i ncreased.

Number 1430
REPRESENTATIVE COGHILL opined that Section 6 still needs
clarification; he said it still |ooks |ike the defendant could

end up paying nore than the anount of restitution due.

REPRESENTATI VE BERKOW TZ suggested deleting "forfeited and
applied" frompage 5, line 9, after "anount".

M5. LUCKY concurred that doing so would clarify that the
separate order is not referring to the forfeited anount, but
only to the anmount of restitution.

Number 1292

CHAI R ROKEBERG i ndicated that he would treat that suggestion as
a notion from Representative Coghill to adopt Conceptua

Amendnment 9, which would delete "forfeited and applied" from
page 5, line 9, after "amount". There being no objection,

Conceptual Amendnent 9 was adopt ed.
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Number 1233

REPRESENTATI VE JAMES noved to report the HCS for CSSB 105,
version 22-LS0219\L, Luckhaupt, 4/11/01, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, HCS CSSB 105(JUD) was
reported fromthe House Judiciary Standing Committee.

Nunber 1224

CHAI R ROKEBERG announced that the conmttee needed to adopt a
House Concurrent Resolution to change the title of SB 105.

Nunber 1212

REPRESENTATI VE JAMES made a notion to adopt the proposed House
Concurrent Resolution, version 22-LS0909\A, Luckhaupt, 4/11/01,
as a work draft. There being no objection, it was so ordered.

Nunber 1203

REPRESENTATIVE JAMES noved to report the proposed House
Concurrent Resolution, version 22-LS0909\A, Luckhaupt, out of
commttee wth individual recomendations. There being no
obj ection, the House Concurrent Resolution [which |ater becane
HCR 18] was reported from the House Judiciary Standing
Committee.

[ HCS CSSB 105(JUD) was reported fromcommttee.]

HB 49 - EXTEND TERM NATI ON DATE FOR BD OF PARCLE

Nunber 1190

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 49, "An Act extending the term nation date of
the Board of Parole; and providing for an effective date."

Nunber 1174

LARRY JONES, Executive Director, State Board of Par ol e,
Departnent of Corrections (DOC), explained that the D vision of
Legislative Audit has performed a sunset review and reconmends
that the State Board of Parole be extended. He added that the
State Board of Parole supports HB 49. In response to questions,
he said the final audit report nakes three perfunctory,
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adm ni strative-type recomendations, none of which wll require
statutory changes. He noted that the audit report recommends
that the termnation date be extended to June 30, 2005, whereas
HB 49 provides for a June 30, 2006, term nation date. He al so
mentioned that in past years, [the Division of Legislative
Audit] has been trying to provide for l|longer termnation dates
for the State Board of Parole because of the cost of doing
reviews nore often.

REPRESENTATI VE COGHI LL commented that parole officers seem to
have a lot of power wthout a lot of oversight, and he then
i nqui red about accountability.

MR, JONES, in response, and for clarification, said that the
State Board of Parole is an autononous board that is ostensibly
associated with the DOC but is officially a board that is
appointed by the governor. He noted that the State Board of
Parole is placed in the DOC for adm nistrative expediency, but
is very self-contained and is strictly concerned with parole
heari ngs. He said that the State Board of Parole consciously
tries to stay out of the DOC S business, which includes
oversight of parole officers. And although he acknow edged t hat
the State Board of Parole interacts everyday with "the systent,
he maintained that the State Board of Parole does not have any
authority over parole officers. He remarked that the State
Board of Parole highly respects the parole officers of the state
of Alaska, and feels that the parole officers do a very
commendabl e | ob.

CHAI R ROKEBERG asked whet her any steps have been taken to follow
through wwth the audit report's Recommendation No. 1 regarding
notification of a victims right to cooment at parol e hearings.

MR. JONES noted that over the last few years there have been
statutory additions to the parole process that have provided
victinms' rights, such as allowing victim participation at parole
hearings, which the State Board of Parole views as a positive

t hi ng. As nore victins become aware of those rights, he
expl ained, they are becomng nore participative, which has a
profound inpact on the decisions made at parole hearings. In

response to the question regarding Recomrendation No. 1, he
reported that current statute holds the State Board of Parole
responsible for notifying a victim of an upcomng parole
hearing, but in practice, it is the DOC that carries out that
responsibility. Recommendation No. 1 suggests that the State
Board of Paroled should develop a Menorandum of Understanding
(MOU) with the DOC to fornmally reflect that it is the DOC that
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perfornms this service. He noted that since the DOC naintains a
dat abase of victins, and since the State Board of Parole only
has a staff of five, it nmkes logistical sense for the DOC to
continue with the notification process; thus the MOU wll sinply
acknowl edge in witing what is already being done. He added
that he and the "victins' rights coordinator”™ from the DOC are
in the process of drafting the MOU.

Nunber 0772

MR JONES, with regard to Recommendation No. 2, explained that
there are five citizen board nenbers, none of which are State of
Al aska enpl oyees, and nost serve on the board for a long tineg;
for instance, the current board chair has been on the board for
18 years. Current statute, he continued, states that the
governor shall set the board nenbers' conpensation, which was
| ast set in 1984 by CGovernor Sheffield at $150 per day and $75
per half-day. He relayed that the audit report indicates that
the State Board of Parole should submt sonmething nore current
with regard to conpensation of board nenbers.

REPRESENTATI VE COGHI LL asked how out-of-state inmates receive
parol e hearings.

MR. JONES explained that the State Board of Parole travels to
Arizona for "face-to-face hearings."

Nunmber 0626

REPRESENTATI VE JAMES noved to report HB 49 out of commttee with
i ndi vidual recomendations and the acconpanying fiscal note.
There being no objection, HB 49 was reported from the House
Judi ci ary Standing Conmittee.

SB 81 - NONADEMPTI ON OF TRANSFERS | N TRUSTS

Number 0595

CHAI R ROKEBERG announced that the next order of business would
be SENATE BILL NO 81, "An Act relating to the nonadenption of
property transfers; and providing for an effective date."

Number 0585

WLDA RCDVAN, Staff to Senator Gene Therriault, Al aska State

Legi slature, presented SB 81 on behalf of the sponsor, Senator
Therriault. She explained that SB 81 will make a correction to
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HB 275 [21st Alaska State Legislature], which changed sone of
the rules of construction applicable to wlls and other

governing instrunents. She noted that Section 1 of HB 275
changed a rule of construction that outlines what happens when a
request in a will cannot be carried out, and that Section 2 of

HB 275 was neant to take the section pertaining to wlls and
apply it to trusts. VWhen HB 275 was drafted, she explained,
sone intended changes were overlooked, and SB 81 w Il correct
these discrepancies in the |anguage. She noted that the
Departnent of Law (DOL) has provided a letter confirmng that SB
81 appears to acconplish this, and that the sponsor statenent
for HB 275 has al so been provi ded.

Number 0491

STEPHEN E. CGREER, Attorney at Law, testified via tel econference
and assisted with the presentation of SB 81. He concurred that
SB 81 is nerely a technical correction of |egislation adopted
| ast year. Specifically, SB 81 is nmeant to change the |anguage
in the Uniform Probate Code regardi ng nonadenption [of property
transfers]. He explained that SB 81 says:

Nonadenption refers to rule construction that applies
when a person creating a trust or will designates that
a specific person is to receive a specific item of
property, and at death that is unable to be carried
out because the property no |onger exists. And the
general rule is that the specific request is adeened
or extinguished if the property doesn't exist at the

death of the settlor. ... This rule of construction,
whi ch can always be altered by a will - or [a] trust,
in this case - is applied if nothing' s stated.

REPRESENTATI VE BERKOW TZ asked if the followng interpretation
of Section 2 is correct: "If you sell the property - get rid of
it - then the beneficiary gets the noney?"

MR. GREER r esponded:

If you sell the property before you die, and the
property no longer exists, then the specific |egatee
will not receive that property; that's the general
rul e. And in this particular section, it says that

general rule [wll] be altered in certain specific
situations that are spelled out in the Uniform Probate
Code.
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REPRESENTATI VE BERKOW TZ said, "So, under these circunstances,
if soneone gets rid of the property, then the beneficiary gets
conpensation.”

MR. GREER said yes, under certain limted circunstances spelled
out in [this] section.

REPRESENTATI VE JAMES added, "If there's any left."

MR. CGREER noted that the sponsor statenents detail the specific
ci rcunst ances under which Section 2 of SB 81 would apply.

Number 0238

REPRESENTATI VE JAMES noved to report SB 81 out of commttee with
i ndi vidual reconmmendations and the acconpanying zero fiscal
not e. There being no objection, SB 81 was reported from the
House Judiciary Standing Commttee.

CHAI R ROKEBERG cal |l ed an at-ease from2:54 p.m to 2:56 p. m

HB 164 - GRANDPARENTS' RI GHTS REGARDI NG Cl NA

Number 0165

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 164, "An Act prescribing the rights of
grandparents related to child-in-need-of-aid hearings; and
anmending Rules 3, 7, 10, 15, and 19, Alaska Child in Need of A d
Rules.”™ [Before the commttee was CSHB 164( HES). ]

Nunmber 0160

REPRESENTATI VE FRED DYSON, Al aska State Legislature, sponsor,
expl ained that two years ago, the legislature passed a bill that
gives foster parents the right to be heard in disposition
hearings and custody hearings. He said he is seeking to do the

sane thing for grandparents via HB 164. Wen the state is
taking custody of children, he noted, oftentinmes it is the
grandparents who provide the nobst stable influence. He added

that HB 164 does not nmake grandparents "a party” in the
technical sense, but it does give them a right to be heard in
court so that their perspective regarding a child s placenent
can be taken into account. He said that as far as he knows,
there is no one who opposes HB 164, and that every grandparent's
organi zation in the state that he is aware of supports HB 164.
He noted, however, that the departnment has asked not to be
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burdened with seeking out eligible grandparents. He pointed out
that HB 164 states that the grandparents will have to identify
t hensel ves and prove that they are indeed the grandparents -
either biologically or legally - before they have a right to
provi de i nput before the court.

TAPE 01-69, SIDE A

Number 0001

MARCI SCHM DT testified via teleconference and said sinply that
she is in favor of HB 164. She then asked what the term
"certain" neans as it is used on page 4, line 5 wth regard to

"child-in-need-of-aid proceedi ngs".

REPRESENTATI VE BERKOW TZ opi ned that using the term "certain" is
nerely pro forna.

REPRESENTATI VE DYSON agreed, and said that that is his sense
too; it did not create a limtation of any sort, it is sinply
the way "these |l egal things" get witten.

CHAIR ROKEBERG noted that the I|anguage on page 4 is not
substantive law anyway; it is nerely a court-rule-change
provi sion.

REPRESENTATI VE BERKOW TZ offered that this provision mght be
referred to if, for exanple, there is a CINA (child in need of
ai d) proceedi ng where an attorney is being sanctioned.

Number 0246

SHARON LEE SH ELDS briefly testified via teleconference in
support of HB 164. She relayed that in her situation, she was
prohi bited from seeing her granddaughter because she attenpted
to intervene when her granddaughter started reporting physical
abuse. She said she believes that grandparents should be
recogni zed for their val uabl e partici pation in their
grandchildren's |ives.

Nunmber 0319

BETTY SHORT, President, Alaska Organization for G andparents
Rights, testified via tel econference and said that HB 164 all ows
grandparents to have the opportunity to be involved in the
heari ngs held by the state in cases involving their
grandchi | dren. This is a very inportant procedure, she noted,
both for the courts and the Division of Famly and Youth

HOUSE JUD COW TTEE - 35- April 20, 2001



Services (DFYS), which will help properly establish what is in

the best interest of the <child as is described in AS
25.24.150(c)[(D-(9)]. She asked how else would the court,
casewor ker, court - appoi nt ed speci al advocat e (CASA) , or

[guardian] ad litemfind out what is in the best interest of the
child wi thout gaining input fromoutside the parties.

M5. SHORT recounted the exanple of one grandparent who has

evi dence - phone recordings, affidavits, wtnesses, and police
reports - but no one at DFYS wll see or talk to her, or return
her phone calls. In her own case where she had reported abuse

of [her grandchild], she said the caseworker did not even bother
to interview any of the wtnesses who had seen the abuse
occurring, but had instead sent a letter to the nother that the
charges of abuse were unfounded. After hiring an attorney and
going to court, she explained, the results of a further
investigation by a [guardian] ad litem convinced the nagistrate
to confer guardianship to M. Short. She offered that
grandparents could help speed up investigations with their input
and past know edge, as well as provide a safe and famliar haven
for the grandchildren while any investigation takes place.

Number 0545
CHAI R ROKEBERG cl osed the public hearing on HB 164.

REPRESENTATI VE BERKOW TZ expressed the concern that HB 164
mandates that the departnent provide witten notice to a
gr andpar ent, but does not provide any exception if the
grandparent's presence is not in the best interest of the child.

REPRESENTATI VE DYSON opined that such a situation is provided
for. He referred to page 2, line 25, which says:

However, the court may I|limt the presence of the
foster parent or other out-of-hone care provider and
any grandparent of the child to the time during which
the person's testinony is being given if it is (1) in
the best interest of the child; or (2) necessary to
protect the privacy interests of the parties and wll
not be detrinmental to the child.

REPRESENTATI VE BERKOW TZ pointed out that the gap between
Section 2 and Section 3 is that the departnent is going to send
a notice and then the court is going to make a determ nation

There is no provision if the departnment has information that
would indicate that the best interest of the child or the
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privacy interests would be negatively inpacted;, HB 164 does not
gi ve the departnent any discretion.

REPRESENTATI VE DYSON acknowl edged that there are sone cases
where the child is in need of aid because the grandparent is the
perpetrator of crinmes against the child. He pointed out that
the court does have the discretion to determine whether a
grandparent should be at the hearing or in the presence of the
chi |l d.

REPRESENTATI VE BERKOW TZ argued that if the departnment has that
kind of information, it should also have the discretion to
refrain from sending notification to t hat parti cul ar
gr andpar ent .

REPRESENTATI VE DYSON agreed that perhaps a conceptual anendnent
coul d be adopted such that the departnment would be rel eased from
the responsibility to notify if the court has found that the
grandparent has participated in crinmes against the child.

REPRESENTATI VE BERKON TZ pointed out, however, that this
solution would still require a court determ nation. He opi ned
that the departnment should have the discretion to refrain from
sending notice if, for exanple, it discovers during the course
of an investigation prior to any court proceeding that the
grandparent [should not have access to the child].

REPRESENTATI VE DYSON observed that this could lead to a "sticky"
situation because many of the grandparents with whom he has
spoken say they are uneasy about |eaving that sort of decision
to the discretion of a single person in the DFYS adm nistration.
He rem nded nenbers that nost of these cases wll have a
guardian ad |item appointed who will be | ooking out for the best
interest of the child.

CHAI R ROKEBERG opined that if there is a public record that a
grandparent has commtted an offense against the child, the
departnment should have the discretion not to notify that
gr andpar ent .

REPRESENTATI VE JAMES pointed out that there could also be
situations in which the grandparent is unfit to be with the
child but does not have any record of abuse.

Number 0970

HOUSE JUD COW TTEE -37- April 20, 2001



REPRESENTATI VE BERKOWTZ nmde a notion to adopt Conceptual
Amendnment 1 to Section 3, to the effect that if a grandparent
has been convicted of a crinme against the child in question, or
is subject to a no contact order, the departnent is relieved of
the responsibility of notifying the grandparent of the
pr oceedi ngs. There being no objection, Conceptual Anendnent 1
was adopt ed.

Nunber 1047

REPRESENTATI VE JAMES noved to report CSHB 164(HES), as anended,
out of commttee wth individual recommendations and the
acconpanying fiscal note. There being no objection, CSHB
164(JUD) was reported from the House Judiciary Standing
Commi ttee.

SB 82 - 2001 REVISOR S BILL

Nunmber 1058

CHAI R ROKEBERG announced that the next order of business would
be CS FOR SENATE BILL NO 82(STA), "An Act nmking corrective
anendnents to the Alaska Statutes as recommended by the revisor
of statutes; and providing for an effective date.”

Nunber 1084

PAM FINLEY, Revisor of Statutes, Legislative Legal Counsel,
Legislative Legal and Research Services, Legislative Affairs
Agency, explained that CSSB 82(STA) is intended to clean up
statutory |anguage w thout making any policy changes or
deci si ons. She noted that she had submtted a sectional
anal ysi s.

CHAIR ROKEBERG noted that the commttee staff counsel has
reviewed the bill and recommends that the conmttee nove it.

Number 1117

REPRESENTATI VE JAMES REPRESENTATI VE noved to report CSSB 82( STA)
out of the House Judiciary Standing Conmmttee w th individual
reconmendati ons and the acconpanying fiscal note. There being
no objection, CSSB 82(STA) was reported from the House Judiciary
St andi ng Conmi ttee.

ADJ OQURNMVENT
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Nunber 1138

There being no further business before the commttee, the House
Judiciary Standing Conm ttee neeting was adjourned at 3:15 p.m
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