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REPRESENTATI VE LI SA MJRKOWEKI

Al aska State Legislature

Capi tol Building, Room 408

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified as sponsor of HB 143 and HB 121.

GEORGE TAFT, Director

Scientific Crine Detection Laboratory

Departnent of Public Safety

5500 East Tudor Road

Anchor age, Al aska 99507-1221

POSI TI ON STATEMENT: Testified that the state crine lab has the
| at est DNA technology available and is prepared to handle the
i ncreased workl oad from HB 143.

MARK MEW Deputy Chi ef

Anchor age Police Departnent (APD)

Muni ci pality of Anchorage

PO Box 196650

Anchor age, Al aska 99519

POSI TI ON STATEMENT: Expressed the APD s enthusiasm for HB 143
and answer ed questi ons.

JOHN McKINNON, O ficer
Anchor age Pol i ce Depart nent
Muni ci pality of Anchorage
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Anchor age, Al aska 99519
PCSI TI ON  STATEMENT: Testified that HB 143 balances the
preservation of public safety and liberty.

JENNI FER RUDI NCER, Executive Director

Al aska G vil Liberties Union (AKCLU)

PO Box 201844

Anchor age, Al aska 99520-1844

POSI TI ON STATEMENT: Stated support for voluntary collection of
DNA and acknow edged reasons to collect DNA for sex offenses

but expressed concerns about HB 143, relating her testinony to
SB 99 as well; requested anendnent so that sanples are destroyed
once the information is in the database. During discussion of
HB 125, expressed concerns regarding free speech, the First
Amendnent, and the expanded definition of "picture."

DEL SM TH, Deputy Conmi ssi oner

Department of Public Safety

PO Box 111200

Juneau, Al aska 99811-1200

POSI TI ON  STATEMENT: Testified in support of the proposed
commttee substitute for HB 143 and answered questi ons.

ROBERT BUTTCANE, Legislative & Adm nistrative Liaison

Di vi sion of Juvenile Justice

Departnent of Health & Social Services

PO Box 110635

Juneau, Al aska 99811-0635

POSI TI ON STATEMENT: Testified in support of HB 143; said there
woul d be no programmatic or fiscal inpact on the current system
During discussion of HB 125, expressed concerns and answered
questi ons.

JEROMVE SELBY

Provi dence Health Systemin Al aska

9100 Cent enni al

Anchor age, Al aska 99504

PCSI TI ON STATEMENT: Testified on HB 121.

JON CALDER, Director

Annual & Pl anned G ving

Provi dence Al aska Foundati on

3200 Providence Drive

Anchor age, Al aska 99508

PCSI TI ON STATEMENT: Testified on HB 121.

GLORI A GLOVER, Chief Financial Exam ner
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Anchorage Field Ofice

Di vi sion of Insurance

Department of Comrunity & Econom c Devel opnent

3601 C Street, Suite 1324

Anchor age, Al aska 99503

POSI TI ON STATEMENT: Testified in support of CSHB 121(L&C).

DENI SE HENDERSON, St af f

to Representative Pete Kott

Al aska State Legislature

Capi tol Buil ding, Room 204

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Present ed HB 125 on behal f of
Representative Kott, the sponsor.

ALVI A "STEVE" DUNNAGAN, Li eutenant

Di vision of Al aska State Troopers (AST)

Departnent of Public Safety (DPS)

5700 East Tudor Road

Anchor age, Al aska 99507

POSI TI ON STATEMENT: Answered questions relating to HB 125.

JERRY LUCKHAUPT, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency

Terry MIler Building, Room 329

Juneau, Al aska 99801-1182

POSI TI ON STATEMENT:  Speaking as the drafter, answered questions
on HB 125.

ACTI ON NARRATI VE

TAPE 01-57, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:14 p.m Menbers present at the

call to order were Representatives Rokeberg, Janes, Coghill, and
Meyer . Representati ve Kookesh arrived as the neeting was in
pr ogr ess.

HB 143 - DNA DATABASE

[Contains testinony relating to SB 99.]

Number 0239
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CHAI R ROKEBERG announced the first order of business, HOUSE BILL
NO. 143, "An Act relating to the deoxyribonucleic acid (DNA)
identification registration system"™ [In packets was a proposed
commttee substitute (CS), version 22-LS0234\F, Luckhaupt,
3/ 14/01.]

Number 0250

REPRESENTATI VE LISA  MJRKOASKI , Alaska State Legislature,
sponsor, explained that HB 143 is simlar to legislation from
the previous session; however, the previous bill didn't include
burglary in the list of offenses for which sanples would be
col | ect ed. Currently under statute the state can collect DNA

sanples from those convicted of crinmes against a person:
assault, rape, kidnapping, nurder, child sexual abuse, robbery,
stal ki ng, indecent exposure, extortion, coercion, and first-
degree arson. \What HB 143 does is add burglary to the list.

REPRESENTATI VE MJRKOWSKI told nenbers they probably would hear
argunents regarding the nunbers; however, statistics she has
seen prove that 50 percent of those who conmit burglary - a so-

called crine of convenience - later conmt violent crines. | f
the state can get [DNA] identification from those conmtting
burglary, the belief is that it will help to identify, solve, or

prevent certain violent crines.

REPRESENTATI VE MJRKOWSKI infornmed nenbers that George Taft,
director of the state crinme lab, was online to testify that day.
She encouraged nenbers to tour the lab facilities to see how
they operate and input the data. She told nenbers that Deputy
Comm ssioner Smith from the Departnent of Public Safety (DPS)
woul d address the process as well.

CHAIR ROKEBERG noted the arrival of Representative Kookesh.
Referring to a chart in commttee packets that shows the DNA
database laws from all 50 states in relationship to various
felonies, he observed that burglary is the only such offense not
i ncluded for Al aska currently.

REPRESENTATI VE MJRKOWSKI  affirned that, adding that other
charts, not included in packets, show how various states are
dealing with the expansion to their DNA databases. She reported
that all states require DNA sanples for sex offenses; 35 states,
i ncluding Al aska, require sanples for nurder and for assault and
battery; and 24 require sanples for burglary. The inclusion of
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burglary in the list of violent crines is sonething that nore
and nore states are | ooking at.

CHAIR ROKEBERG pointed out that the chart in packets says 18
states [include burglary, rather than the 24 nentioned].

REPRESENTATI VE MURKOASKI expl ained that the chart is from June
2000; it is an older listing.

CHAI R ROKEBERG commented that it clearly shows a trend of other
states' adopting the standard being requested [in HB 143].

Number 0628

GEORGE TAFT, Director, Scientific Crime Detection Laboratory,
Department of Public Safety, testified via tel econference. He
i nformed menbers that the |aboratory is prepared to handle the
wor kl oad, should HB 143 pass. He pointed out that the figure of

24 states [with burglary on the inclusion list] has recently
increased to 26 states. M. Taft reported that the |aboratory
is performng the |atest DNA testing available, called "STR' for
"short tandem repeat,” a highly specific and accurate process
that can identify individuals with one-in-a-billion [accuracy].
Number 0738

MARK MEW Deputy Chief, Anchorage Police Departnent (APD),
Muni cipality of Anchorage, testified via tel econference, noting
that wwth himwas O ficer John MKinnon, the "point man" on the

proj ect. He informed nenbers that the APD is "very
ent husi astic" about HB 143; the APD was al so enthusiastic about
the previous |egislation, he said, and wanted  burglary

[included] at that tinme, as well.

DEPUTY CH EF MEW explained that his departnent has an interest
in generating as |large a database of crimnals as possible, and
sees a direct relationship between burglary and other crines.
He pointed out that different statistics exist from using
di fferent nethodol ogies, but all correlate burglary w th other

crimes; in particular, he said, he was thinking of sexual
assaul ts. The APD believes that including burglars in the DNA
database w Il assist the departnent to stop serial crimnals

early in their careers, he told nenbers, thereby saving the
t axpayers noney and shortening investigation tine.

REPRESENTATI VE JAMES asked what the APD s cal cul ated percentage
is for burglars who go on to conmit other crines.
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DEPUTY CHIEF MEW replied that he is aware of three different
nunbers from three [sources]. First, he has been told that in
Florida the figure is sonewhere around 25 percent. Second, he
is aware of an FBI [Federal Bureau of Investigation] study that
used a different nethodology, interviewng serial rapists, and
cane up with a figure closer to 50 percent for people who had
commtted property crinmes - specifically, burglary - beforehand.

DEPUTY CH EF MEW said third, "we" nmade sone effort to calculate
the same statistics in Al aska, and the nunber was "quite a bit
| ower than that," presumably because juvenile records are kept
separately from adult records, and thus juvenile burglary
convictions were not being picked up as they related to violent
crinmes commtted by the sane juveniles after they becane adults;
[the APD] is working now with the [Division of] Juvenile Justice
to backtrack regarding sone of those nanes. Ri ght now, he
noted, that statistic is lower than 50 percent, which he
suggested Deputy Comm ssioner Smith could speak to. He added
that he thinks 25 percent is probably [a reasonable estimate] in
ternms of rapists who have prior burglary convictions.

Nunmber 0963

REPRESENTATI VE JAMES nentioned her own accounting background,
saying she was having difficulty establishing that percentage if
one is figuring out how nmany [perpetrators of violent crines]
started as burglars, as opposed to figuring out how many vi ol ent
crimnals have done burglaries. She suggested that the two
answers woul dn't necessarily be the sane.

DEPUTY CHIEF MEW replied that in order to make it work, the
i ndi vidual s, not the nunber of crimes, nust be counted. There
are many burglaries for which the perpetrator is unknown.
Therefore, the crimnal histories of the people who have been
convicted of the violent crinmes nust be tracked backward through
time to see how many had convictions for burglaries. He
enphasi zed that these statistics are for convictions, rather
than for a charge of burglary that is pled down to vandalism
for exanple.

DEPUTY CHI EF MEW explained that part of the difficulty in
conparing one state's statistics to another's is because the
nmet hodol ogy and the statutory definitions of the crines nmay
differ, widely affecting the results of a study. "We're trying
to cone up with an apples-to-apples conparison right now, " he
added, "but our data isn't comng in as fast as you guys are
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hol ding hearings, so | can't nail down a nunber for you;
apol ogi ze for that."

REPRESENTATI VE JAMES said she can understand the difficulty in
analyzing it because one can only analyze backward in tineg,
whereas the legislation projects forward in tine, using that
assunpti on.

Nunber 1109

REPRESENTATI VE MEYER noted that his own question was simlar to
that of Representative Janmes. He referred to a handout provided
by Representative Mirkowski regarding a study done in Virginia
whi ch showed that 40 percent of the nen who were ultinmately
arrested for rape began their crimnal careers with property
crinmes such as burglar and petty theft. He asked how this would
"track” in Al aska.

DEPUTY CHI EF MEW noted that the FBI [study] said 50 percent had
done property crines including those such as burglary; he

cautioned that "property crines" includes nore than |just
burglary. He concluded, "I think that we're the sane as all the
other states. |'mjust unable right now to prove it to you with

the hard [nunbers].”

CHAIR ROKEBERG remarked that one benefit of having [ DNA]
evidence available is that it can help a potential defendant who
is innocent of the crime, just as it can convict [soneone who is

guilty].

DEPUTY CH EF MEW concurred, pointing out that sonme people have
been released from prison after serving |engthy sentences
because [of being exonerated] by DNA technol ogy. He called it
an objective test.

CHAI R ROKEBERG asked whether the APD has found it helps in
i nvesti gati ons.

DEPUTY CHIEF MEWreplied that [the APD] uses DNA "all the tine";

it is particularly valuable 1in sexual assault cases. He
explained that [DNA] is good physical evidence that can "break"
an alibi or help get a confession. In sexual assault, it used
to be a matter of proving whether or not sex occurred to begin
with; now, however, it is wusually a matter of just proving
whether it was "successful" because the first part of the
argunent is pretty nuch settled by the DNA. It also helps in

hom ci des and even in burglary cases when a burglar gets cut by
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gl ass and | eaves bl ood behind [at the scene]. Deputy Chief Mw
coomented that there may be serial burglars who haven't
graduated to other crimes in the database today, "and two years
from now they' Il |eave blood behind at the scene, and we may
cl ose up even our own burglary cases [using this] technol ogy."

Nunber 1260

REPRESENTATI VE COGHILL returned to Deputy Chief Mw s caution
that [different <crines] my have different standards and
definitions in other states' statutes. Representati ve Coghill
remarked that there is a "privacy wall" that nust be protected
in order to avoid msusing this information. He said right now,
he doesn't have any fear that the state itself or the current
generation wll msuse it; he expressed concern, however, that
future generations will have a lot of information available. He
asked whether, right now, there could be people who are
i nadvertently "caught up" because of the definition of burglary
[in HB 143] - people who will have DNA sanples collected but who
really shouldn't be in that [database].

DEPUTY CH EF MEW answer ed:

Qur definition of burglary here, | think, is fairly
consistent with traditional burglary definitions: )
you have to enter or remain illegally wth the intent
to conmt a crine. It's much higher than just
vandal i zing sonething or just stealing sonething.
It's not stealing hubcaps off a car. I[t's not

shoplifting out of a store that's open to the public.
It's a fairly high level of crinme ....

And if you're charged with burglary, but ... to avoid
the necessities of trial the [district attorney]
allows you to plead guilty to sonething | esser such as
trespass or theft or vandalism we're not going to be
collecting a sanple under this law.  You have to have

the conviction for burglary, not the charge. Unl ess
the legislature wants to change that down the road,
that's what we're asking for, and that's what we'll be

held to - and it's a fairly high standard.

DEPUTY CHI EF MEW in further response to Representative Coghill,
pointed out that if the standard were a charge of burglary,
rather than a conviction, the bill would be "catching" many
peopl e. Requiring a conviction not only narrows the nunber of
peopl e, but also raises the burden of proof.
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Number 1392

JOHN Me KI' NNON, Oficer, Anchor age Pol i ce Depart ment,
Municipality of Anchorage, testified via teleconference. He
noted that "law enforcenent is tasked with bal anci ng many public
i ssues” including balancing public safety wth "liberty for
all." He suggested that sonme opponents of this bill, by
contrast, may have the task of [protecting] only one area, such
as liberty. He said HB 143 neets both of these challenges: it

enhances the ability of |law enforcenent to pronote and preserve
public safety while enhancing and furthering leads in crimna

i nvestigation. In addition, HB 143 wll [protect] people from
fal se convictions when they are innocent of a crine.

OFFI CER McKI NNON reported that according to at |east one study,
conducted by the National Institute of Justice, violent crines
such as sexual assault are the nobst expensive for society;
considering all the factors of nedical and nental care, |oss of
productivity, and decreased quality of [life, [the study]
estimated the average cost of one crinme to be nearly $87,000
Oficer McKinnon told nenmbers that with the enactnment of HB 143,
having a suspect's DNA in the registry possibly could | essen the
darmage to individual citizens and reduce the cost to governnent.

Nunber 1491

JENNI FER RUDI NGER, Executive Director, Alaska G vil Liberties
Union (AkCLU), testified via teleconference, noting that the
AKCLU is a statew de organi zati on whose mssion is to defend and
protect the guarantees of individual |iberty found in the Bill
of Rights and in Alaska's constitution. She said [the AkCLU]
hears al nost daily from people across the state who have vari ous
concerns about civil liberties; by far, the biggest categories
of cases brought to her attention in her four years as director
have been from people concerned about the governnent's demand
for nore and nore personal information, whether that infornmation
regards genetics, soci al security [nunbers], or personal
backgr ounds. She informed nenbers that she would, therefore,
focus on personal privacy in her testinony.

M5. RUDI NGER said the AkCLU doesn't doubt that the sponsors of
both SB 99 and HB 143 have good intentions, nor does the AkCLU
guestion DNA's accuracy for identification or its value to

exonerate the innocent; in fact, [the American C vil Liberties
Union] is advocating, in states nationwde and at the federa
| evel, that whenever soneone is convicted of a crine that
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carries the death penalty, DNA - if it existed at the crine

scene - should be allowed for testing before the [convicted]
person is executed. Therefore, the AkCLU wouldn't oppose
voluntary collection of DNA In fact, if someone is innocent,

that person's | awer should ask for a DNA test.
Number 1585

M5. RUDI NGER pointed out that HB 143, by contrast, establishes
mandatory collection of DNA She stressed the inportance of
asking whether [this nmandatory collection] is justified in
Al aska. She said:

We're not talking about taking DNA from burglars in
Florida or Virginia. We're tal king about taking DNA
from people in Alaska, and we started out with sex
offenders, as did nobst or all states. Wth sex
offenders, it's different, because sex offenders (a)
typically leave DNA at the crine scene, and (b) tend

to be recidivists; | think it's an 80 percent or a
little nmore than 80 percent recidivist rate - repeat
of f enders.

So, then, it nakes sense that if you take the DNA for

soneone convicted of [a] sex offense, ... first of
all, you'll be able to identify them and convict them
and down the road, if they're 80 percent likely to be
a repeat offender, ... law enforcenent is nore likely
to nab them ... That seens to be justified. And we
were told, ... by the federal governnent when they
started this and by the states, ... "Wll, ... here's
the justification with sex offenses.” And whether we

conpletely agreed or not, we bought in to the argunent
that it was justified.

Then the line noves. And the line keeps noving. And
so we have seen DNA collection noving from sex
offenses to all violent crimes, and in Alaska it is
currently very broad: it's all personal crines. And
in other states it's gone into property crimes |ike
burglary. And then you start getting into states who
are taking it from anyone who's arrested for a crine -
not convicted. And finally, there have been proposals
by Rudy Guliani [mayor of New York City] - and Janet
Reno [fornmer U. S. Attorney Ceneral] thought this m ght
have some credibility - of taking DNA from newborns.
The 1line keeps noving. And every tinme that you
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consider noving that |line, we respectfully urge the
commttee to ask yoursel ves whether it's justified.

Nunber 1672
M5. RUDI NGER conti nued:

In Alaska, it's not 40 percent or 25 or 50 percent.
The only data we have to go on says that only 6

percent of burglars - of the people from whom you are

taking DNA - do go on to commt a violent crine later;
t hat neans 94 percent do not.

This isn't like a fingerprint. | think we also have
to look at what we are seizing from a human being.
DNA, unlike fingerprinting, reveals information beyond

i dentification. It gives the governnent control over
a (great deal of personal, private information, not
only about the person you get the DNA from - the
sanple source - but from everyone related to that

person by blood, [including] information about sone
4,000 genetic conditions and diseases, ethnicity,
famly relationships, famly history. This is a kind
of information that belongs to the person, not the
governnment, and you've got to really question whether
it's justified.

And beyond that, we're constantly finding new things
that we can learn from DNA Ceneticists are already
thinking that we mght be able to detect sexual
orientation, tendency for substance abuse, so-called
crim nal t endenci es under t he t heory of t he
"aggression gene." ... It may sound Owellian, but
it's true, and it's constantly devel opi ng.

MS. RUDI NGER noted that confusion arises because two different
kinds of data are taken from the DNA The first, which |ooks
like a barcode, is what is entered into the national database,
CODI S [ Conbi ned DNA | ndex Systeni.

M5. RUDINGER explained that the 13 specific genetic markers
taken from the DNA chain, which are put into CODIS, are like a

genetic fingerprint; with today's t echnol ogy, the only
information one can get from that "barcode"” in the database is
identification and naybe gender. However, the AkCLU and

Al askans are |argely concerned about the other set of data - the
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drop of blood or saliva itself - because nothing in federal or
Al askan | aw requires that the sanple be destroyed.

M5. RUDINGER noted that she had provided additional witten
t esti nony. She concluded by requesting that the sponsor
consi der anending HB 143 so that once testing is conpleted and
the data is entered into the database - which is 99.9 percent
accurate - then the drop of blood, drop of saliva, hair, or
tissue would be gotten rid of. It is the information in those
sanples that potentially 1invades a person's privacy, she
expl ai ned.

Nunmber 1868

REPRESENTATI VE JAMES, observing that the percentages offered by
Ms. Rudi nger were considerably different fromthose nentioned in
earlier testinony, asked M. Rudinger where she obtained her
i nformation.

MS. RUDI NGER replied that she had received her information from
Senator Randy Phillips, who had said he'd obtained the
information from [Deputy Conmmi ssioner] Smth; she suggested
perhaps M. Smith could address that. Ms. Rudi nger added that
it is the best information that she has, and the only data that
[the AKCLU] has right now to go on

REPRESENTATI VE JAMES said she wunderstands the position on
| i berties, but when she herself thinks about catching burglars,
it protects her own l|liberty to be able to live safely in her
hone and on the streets. She suggested that is one of the nost
i nportant aspects of liberty.

M5. RUDI NGER concurred, but said the problem is that a person
convicted of burglary is already going to do [jail] tine. Now
DNA will be taken. The argunent is that taking DNA is supposed
to help law enforcenent track this person in the future, once
the person is out of prison and back in society, under the
theory that the person will conmmt another crine. However, if
in Alaska it is known that 94 percent will not commt a future
crime, she said it does little to give citizens peace of m nd

She said it is sinply part of a national novenent, pushed by the
FBI, to build a national database, that contains as nany sanples
and [genetic] markers as possible.

CHAI R ROKEBERG noted that M. Rudinger's second page of witten

testinony says DNA also can prove the innocence of a suspect,
thereby preventing terribly m scarriages of justice, and DNA can
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even be used to correct wongful convictions based on erroneous
identification. "I take your point," he remarked.

Nunber 2010

DEL SM TH, Deputy Conmm ssioner, Departnent of Public Safety
(DPS), cane forward to testify, noting that he had been before
the [House Judiciary Standing] Conmittee regarding the previous
| egislation. He said he would address questions that had arisen
t hat day.

MR SMTH affirnmed that the 6 percent that he had told Senator
Phillips is an accurate nunber. O the roughly 3,000 people
from whom [ DPS] has taken nandatory DNA sanples since January 1,
1996, 6 percent had a previous burglary conviction. That
information should be considered, but isn't scientific. "It
does not nmean, as far as |'m concerned, that 94 percent didn't,"
he stated. M. Smth explained:

These are convicted individuals. We've got a lot of
unsol ved burglaries out there; probably about 85
per cent - in my experience, in nmy life in

investigations - of burglaries never get solved. That
being so, these are nunbers that you probably should
consider: 44 percent in Virginia is the nunber that |
was told; 52 percent in Florida. Consi der these, but
| don't know that we ought to live or die on what the
percentage is.

MR SMTH pointed out that in Al aska, a substantial nunber of
burglaries are commtted by people under the age of 18, who do
not end up, for the nost part, with a crimnal history against
which the [DPS] can check the database; he suggested the
officers from the APD could affirm that. He added, "W're
trying to figure out a way to do that now, to cone up wth a
better nunber, but [are] sinply unable to do it right at the
nmoment . "

MR SMTH reported that there was a case in the last couple of
years in which, based on what [law enforcenent] knew, probable
cause would have brought the person in for a particularly bad
crime in Anchorage. Based on the DNA sanpling that [DPS] was

able to do, however, the person was not arrested. M. Smth
said, "That's the kind of thing I want to do. | do not want to
submt sonebody to arrest. ... If I can avoid that by having

DNA that heads us off, and heads us in the right direction,
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that's what | want to do. And as far as |'m concerned, that is
guardi ng the freedom of the public."

MR. SM TH stated that he supports the bill, which he believes to
be an inportant step forward. He enphasized that it is for
convicted burgl ars. He noted that there was an APRN [ Al aska
Public Radi o Network] program a few weeks ago from which he had
obtained the tape and transcript. A person from Virginia had
said, "If you don't want to do this, then you' ve probably given
soneone one free sexual assault.” M. Smth said that is
certainly a possibility. He suggested that nany burglaries my
be based on a tip on how to get into a person's house, for
reasons that have little to do with taking noney or guns.

REPRESENTATI VE JAMES asked M. Smth whether he thinks this wll
have any deterrent effect on young peopl e.

MR. SM TH answered that he would like to think so, but he wasn't
sure that such a thought process would enter into it. He
suggested that people nmay be nore careful regarding what they
m ght | eave at the crine scene.

CHAI R ROKEBERG i ndi cated that was his own point: it could be a
doubl e- edged sword.

Nunber 2200

ROBERT BUTTCANE, Legislative & Adm nistrative Liaison, Division
of Juvenile Justice, Departnent of Health & Social Services
(DHSS), came forward to testify in support of HB 143. He told
menbers that there are approximately 600 burglary referrals to
the juvenile system a year; of that nunber, approximtely 200-
300 are "adjudi cated delinquent on burglary.” He expl ai ned:

W don't adjudicate every child a burglar, because of
vari ous extenuating circunstances. ... A young person
in a village may go into soneone's hone to get their
jug of whiskey from underneath the sink; technically,
that neets the qualifications or criteria for a
burglary. But as you piece all of this together, what
it really is nore akin to, when you've got a 14- or
15-year old, is a crimnal trespass. So we're nuch
nore likely, in those kinds of cases, to adjudicate
t he young person of a |esser serious offense.

That would be contrasted to the couple of teenagers
who skip school one day and sit in their car at the
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end of the cul-de-sac and watch people go off to work,
go up to the door, ring the doorbell, get no response,
and then bust the door in and then ransack the house
and renove valuables and so on. That's a burglary in
the first degree, and those are the type of things
that we try to adjudicate, holding kids to a standard
of conduct and expectati on.

So when we adjudicate soneone for a burglary in the

first degree, it isn't just a sinple thing. ... W're
tal ki ng about young people who have ... conmitted the
nost serious of property offenses. It is a pretty
bold and daring nove to invade soneone's residence,
soneone's castle, if you wll. It is not an uncommon
factor for kids to go into honmes at night while the
hone is occupied. ... Wien |'ve talked to kids that
have done that sort of thing, they get some sort of
thrill out of doing this sort of thing with soneone
sitting there in bed. That's scary, to ne. W're not
tal king about people who are innocent little
j aywal kers. We're tal king about people who have | ost
any of the reasonable sense about what is an

appropriate social boundary.

So when we adjudicate a young person of a burglary, we
are talking about finding soneone having conmtted a
real serious offense against the sanctity and the
dignity of a person, their property, and the safety of
the community. So we're talking about a class of
of fender that isn't like the rest of us. Taking a DNA
sanple from them is giving us an opportunity to have
sonething on file that we can use later in terns of
our public safety efforts and our ability to solve
crimes and make sure that we hold offenders
account abl e.

Number 2317
| was concerned about the use of information. A few
years ago, the legislature conpelled us to share
deli nquency information wth schools. And | was

initially resistant to that because | was afraid that
teachers and schools would m suse information about a
kid's theft behaviors or assault behaviors - crimnal
behavi or s.
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But what | have found as we have shared information
with schools is that they have used it appropriately.
They hold kids accountabl e. And |'ve actually found
that that was one of the best things that we did, in
terms of opening up sonme of the delinquency systemto
| et other people know what we're doing wth these kids
so that another set of eyes could hold those kids
accountable to a standard of conduct that we all agree
to.

If the people who have this information are m susing
it, that's where we need to intervene so that if I, as
a juvenile probation officer, am not respecting the
confidentiality rights of a delinquent, then you hold
nme accountable for msuse of that information, but you
don't stop nme from collecting that information or
sharing that information with people who can nake
better decisions and take nore appropriate action
because they have [the information].

That would be the sanme thing with people in our crine
| ab. If, for some reason, their procedures are such
that they allow people to access information that they
shoul dn' t have, then hold them accountable for
violating their protocols and violating those rights.
That would be an answer, rather than to deprive the
justice system of the use of a valuable tool that
hel ps solve crinmes and keep the communities safe.

Number 2379
MR, BUTTCANE concl uded:

If we were to enact this bill, we would anticipate
that there would be approximtely 200 or so nore DNA
sanples that we would submit to the state crine lab
for adjudicated delinquents who have commtted the
crime of burglary. W have a system in place that
would allow us to do that w thout any programmatic or
fiscal inpact on our system

The sanpling is a very sinple nouth-swab test. It's
taken by our field probation officers as well as our
youth facility staff. It's sealed and then sent off
to the crinme lab, where it's classified, recorded, and
so on. It's a sinple and effective process. And,
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agai n, t he depart nment supports this committee
substitute.

REPRESENTATI VE JAMES said she believes there could be sone
deterrent, especially for young folks, although sonme people
becone cal l oused very early. She asked M. Buttcane, if he were
in charge of a juvenile who had given a DNA sanple, whether the
process would include naking it clear to the young person what
ki nd of evidence was being |left behind and what the future could
hold if that person got into sonme other "bad trouble."

MR BUTTCANE answer ed:

Yes. W do that now, with juvenile disclosure.

Not all cases are automatically subject to mandatory
public disclosure. But in our discussions of those
of fenses that are not subject to nmandatory disclosure,
we talk about, "Your next offense wll trigger a
series of events which could subject you to being
publ i shed in the newspaper."”

For kids who are on kind of that noral boundary, that
does help them stay within the boundaries sonetines,
explaining that to a young person who has conmitted a
burglary, to say, "You know, you've got a chance: you
can choose to walk this way or that way, but if you
wal k this way, everything will be fine and taking your
DNA really won't nmatter down the road, but it is on
file, so that if you walk the other way, it wll nmake
it easier for us to find you and hold you
accountable.” So communicating that nessage to them
| think, has sone val ue.

REPRESENTATI VE JAMES nentioned that she had cared for foster
children in Oregon, Wshington, and Al aska. One girl had cone
from the Hillcrest School for girls, she noted, which had
provi ded Representative Janmes with a full file on the student.

TAPE 01-57, SIDE B

Nunber 2472

REPRESENTATI VE COGHI LL turned to the issue of security and noted
that "there are three things: crime labs and the types of
information that you mght get from DNA, the security, and what
would be the liability from msuse.” He requested that M.

Smith speak to that.
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MR SMTH pointed out that the sanples were initially blood

sanples stored in secure, cold/frozen storage. Only those
within the DNA program have access to those sanples. The
sanples are brought in and stored, and a barcode is established.
However, the DNA sanple remains, "which presunably could

ultimately do all the things that sone fol ks have indicated," he
said. Currently, doing anything other than what the |aw says is
a msdenmeanor. M. Smth said he was not aware of any problens
nationally or locally within the state. However, he enphasized
the inportance of holding [the sanple] secure and preventing
anyone from accessing it except for the intended purposes.

CHAI R ROKEBERG asked if juveniles who have been adjudicated
del i nquent are fingerprinted.

MR. BUTTCANE answered that the law allows juveniles to be
fingerprinted in the sane manner in which adults are
fingerprinted. However, there is not the <capacity to
fingerprint every juvenile delinquent, although "we" do attenpt
to fingerprint those juveniles who have been adjudicated
delinquent through a formal court process as well as those
booked in youth facilities for any offense. Therefore, he
estimated that 30-40 percent of [Alaska's] youth are being
fingerprinted. M. Buttcane agreed with Chair Rokeberg that
there is no statutory or legal restriction.

Nunmber 2328

CHAI R ROKEBERG pointed out that there is a proposed CS | abeled
22- LS0234\ F, Luckhaupt, 3/ 14/ 01. He request ed t hat
Represent ati ve Murkowski review the changes enconpassed in it.

REPRESENTATI VE MJURKOWABKI expl ained that a letter fromthe Al aska
Cvil Liberties Union (AKCLU) nentions the expansion that HB 143
allows, including allowng |aw enforcenent to demand DNA sanpl es
related to a mssing person "if |aw enforcenent articul ates even

a renote possibility.” She explained that a section of the
original bill has been deleted in the proposed CS because it
referred to the ability to identify mssing persons. She

related her under standi ng that Al aska doesn't have the
capability to do it and thus it didn't nmake sense to include
such | anguage in the |egislation.

MR SMTH noted the belief that there is a national effort to
allow [DNA fronm mssing persons to be put into the database
Therefore, he thought Al aska needed legislation to do so.
However, since HB 143 has been drafted, the Federal Bureau of
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I nvestigations (FBI) is creating that and will voluntarily |et
people be put into the database. The FBI wll nmaintain [a
nati onal database] and thus it is not necessary to do it in the
DNA registry. M. Smth related his understanding that [this
national registry] would be simlar to "reverse paternity.” In
other words, a [parent] with a mssing child could have a DNA
sanpl e taken and placed in the database. Then the DNA woul d be
run  agai nst the remains and such that are otherw se
uni dentifiabl e.

Number 2196

REPRESENTATI VE JAMES noved to adopt CSHB 143, version 22-
LS0234\ F, Luckhaupt, 3/14/01, as the working docunent before the
conm ttee. There being no objection, Version F was before the
comittee.

Nunber 2189

REPRESENTATI VE MEYER noved to report CSHB 143, version 22-
LS0234\ F, Luckhaupt, 3/14/01, out of commttee wth individua
recomnmendati ons and the acconpanying fiscal notes. There being
no objection, CSHB 143(JUD) was reported from the House
Judi ci ary Standing Conmittee.

The commttee took a brief at-ease from2:10 p.m to 2:13 p. m

HB 121 - CHARI TABLE G FT ANNUI TI ES

Number 2180

CHAI R ROKEBERG announced that the next order of business before
the commttee would be HOUSE BILL NO 121, "An Act relating to
the issuance of qualified charitable gift annuities.” Chai r
Rokeberg noted that before the conmttee was CSHB 121(L&C).

Nunber 2173

REPRESENTATI VE LI SA  MJRKOWEKI , Al aska State Legislature,
testified as the sponsor of HB 121. Representati ve Mir kowski
explained that a charitable gift annuity is essentially a
contractual agreenent between a charity and an individual. The
charitabl e annuity guarantees a nonthly paynent and allows a tax
deduction. This legislation establishes a notice systemto the
Division of Insurance that a qualified charitable annuity is
present and has accepted these annuities. This | egislation
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defines and clarifies what a gift annuity is and specified that
a charitable gift annuity is not insurance.

REPRESENTATI VE MJRKOWSKI  enphasi zed that this is not covered
t hrough any form of insurance through the state. Furt her nore,
the Division of Insurance is not regulating this and thus the
donor should realize that there really is no regulation over

this because it is purely a notice requirenent. However, this
| egislation lets the consuner know that a particular charity is
a legitimate charity. She pointed out that the charity nust
neet the specified mninum cash requirenents as well as a

m ni mum operation tine.

REPRESENTATI VE MJURKOABKI referred to the commttee packet, which
shoul d include a brochure from the National Heritage Foundation
that wal ks one through the process of a charitable gift annuity.
She informed the commttee that there are only a few established
charitable gift annuities. She indicated that the Providence
Foundation will explain how the process works for them The
| egi slation before the commttee is adapted from a National
Associ ation of Insurance Conm ssioners (NAIC) nodel, which has
been adopted in 30 states. She pointed out that this is purely
a notification process to the division and is not a regulation
of the charities.

REPRESENTATI VE JAMES related her understanding that if she
qualified under this legislation to give $100,000 to a qualified
charity, then she would receive a nonthly anount. She asked
whet her the noney she received woul d be taxable.

REPRESENTATI VE =~ MURKOWEKI answered that it would be tax-
deductible to a point; however, she was not certain what "that
point" was. Representative Mirkowski explained that the
advantage to the donor is twofold in that it allows one to nmake
a charitable donation for which the individual receives a
deduction as well as allowing a revenue stream from the
investnment at a rate set by actuarial standards.

Nunmber 1858

JEROVE SELBY, Providence Health System in Al aska, testified via
t el econf erence. M. Selby informed the commttee that
Provi dence Health System requested HB 121. He expl ai ned that
Providence is one of the few organizations that is doing the
pl anned giving program [Providence Health Systemin Al aska] is
a participant in the national effort on planned giving. The
NAIC nodel was developed in order to handle this fairly
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uniformy across the country. Therefore, [Providence Health
System in Alaska] requested that the legislature take this up to
put it on the record as well as to nmeke it clear for the
Division of Insurance and the individual. From M. Selby's
perspective, this legislation provides a good test such that
folks notify the state that they are going to be in this
busi ness. Therefore, people can check with the state regarding

the existence of an organization. This legislation doesn't
really change anything that Providence is doing, since it
already has been followng what is in the bill. However, the
bill does level the playing field for everyone. M. Sel by

infornmed the conmmttee that the other fol ks doing planned giving
prograns in the state have been contacted and have given
unani nous support for HB 121.

Number 1725

JON CALDER, Director, Annual & Planned G ving, Providence Al aska
Foundation, testified via teleconference. M. Calder echoed
earlier testinony that this is a good bill to support the
charitable efforts in Anchorage and Al aska. This legislation

defines and clarifies what a gift annuity is such that it
assures the Division of Insurance that it is not comercial
i nsur ance. The passage of this bill in over 30 states has
provi ded a good track record. M. Calder echoed Representative
Mur kowski's testinony regarding the mninum requirenents for a
gift annuity and the notice that donors are given regarding the
fact that this is not under insurance |aws.

REPRESENTATI VE JAMES requested that M. Calder explain the
benefit to the giver in this process.

MR. CALDER explained that [gift annuities] cane into being
al nost 100 years ago; a gift annuity essentially allows the
donor to make a gift while guaranteeing a lifetine incone to the
donor. Therefore, the donor can nmnake a neaningful gift while
providing the security of lifetime incone. Practically
speaki ng, the donor also receives a charitable deduction that is
based on the actuarial table given by the National Commttee on
Gft Annuity. Furthernore, the donor receives partial tax-free
i ncone.

MR. CALDER, in response to Representative Janes, spoke to the
rel ati onship between the anpbunt of cash given by the donor and
the amount returned to the donor. The relationship is
calculated on the rate established by the National Conmttee on
G ft Annuities. He explained that the amount from the donor is
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based on age in that the higher the age, the greater the rate
t he person receives. On the average, the charitable deduction
woul d anpunt to about half of the gift. Therefore, a $10, 000
gift would result in about $4,000 to $5,000. For exanple if the
person is getting $2,000 a year back, the person - again based
on age - is likely to get back nore than 50 percent that is
going to be partially tax-free incone. However, he pointed out
that the relationship for a younger donor would be different.

CHAI R ROKEBERG asked if the tax-free income would be the return
on principal due to the donor's age.

MR. CALDER expl ained that partially tax-free inconme is received
because a gift annuity is basically part gift and part return of
i ncone. He noted that this is all governed by Internal Revenue

Service (IRS) regqgul ations. However, because a charitable gift
annuity is part gift, the person is able to have inconme that is
partially tax-free. Therefore, the donor would receive credit

for the gift as well as incone.
Nunber 1420

CHAI R ROKEBERG surm sed, then, that a donor could receive a
hi gher percentage return on the investnent if the inputed rate
return of tax savings were calculated into it. Chai r Rokeberg
said that it could be viewed as doing good works and receiving
partially tax exenpt bond noney back.

MR. CALDER agreed and reiterated that a good portion of the
noney the donor receives will be tax-free.

REPRESENTATI VE JAMES rel ated her understanding that a charitable
gift annuity is a better deal for the receiver and thus the
donor would want to do it because it is a good enough deal that
t he donor would want to give the noney.

MR. CALDER agreed. Although the tax benefits are there, a donor
nost often gives to a charity because the donor believes in what

the charity does. A gift annuity cane into being because it
allowed an individual to give a neaningful gift while helping
the donor by providing guaranteed incone. Therefore, the tax

benefits are not the primary reason an individual would make the
gift.

Nunber 1286
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GLORI A GLOVER, Chief Financial Exam ner, Anchorage Field Ofice,

Division of Insurance, Departnment of Community & Economc
Devel opnent (DCED), testified via tel econference. Ms. d over
noted [DCED s] support of CSHB 121[(L&C)]. She said that [the
division] will nmaintain a list in order to respond to public
requests for information regarding who is on the list. Thi s

| egi sl ati on does provide sone enforcenent if the donors are not
provi ded the notice required by this |egislation. However, she
didn't see that [the division] is regulating these products or
these entities, which is reflected in the zero fiscal note.

CHAI R ROKEBERG inquired as to why the D vision of Insurance has
oversight rather than the D vision of Banking, Securities &
Cor por ati ons.

M5. GLOVER answered that there is sonme overlap. However, she
pointed out that the Division of Insurance statute includes the
definition of annuity. Ms. G over related her understanding
that currently annuities are wunder the jurisdiction of the
Division of |nsurance. In further response to Chair Rokeberg,
Ms. G over agreed that the Division of Insurance is responsible
for annuity oversight in general.

CHAI R ROKEBERG pointed out that annuities are usually used by
i nsurance conpanies as a marketing tool for investnment for their
clients. Furthernore, annuities are based on actuarial life
expect ancy.

M5. GLOVER agreed.
Nunber 1177
CHAI R ROKEBERG cl osed the public testinony on HB 121.

REPRESENTATI VE COGHILL asked if the House Labor and Conmerce
St andi ng Conmittee had di scussed the annuity notification for an
i nsol vency due to bad nanagenent.

REPRESENTATI VE MJURKOWBKI pointed out that there is a mninmm
cash requirenent of $300,000 in assets of the charity, which is
essentially the backup to the guaranteed annuity.

REPRESENTATIVE COGHILL related his wunderstanding that nost
things would be specified in the contract. He asked if there
woul d be notification if [the entity] falls below the limt. He
surm sed that "we" are not regulating these [gift annuities].
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REPRESENTATI VE MJRKOWSKI agr eed.

CHAI R ROKEBERG directed attention to the bill, which says that
these are not regulated by the state and that the consuner is
i nfornmed of such in the contract.

Number 1055

REPRESENTATI VE MEYER noved to report CSHB 121(L& 0 out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 121(L&C) was
reported fromthe House Judiciary Standing Commttee.

The conmittee took a brief at-ease from2:34 p.m to 2:38 p.m

HB 125 - UNLAWFUL VI EW NG

Nunber 1042

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 125, "An Act relating to unlawful and indecent
view ng and photography and to civil danages and penalties for
that view ng and phot ography."

Number 1015

DENI SE HENDERSON, Staff to Representative Pete Kott, Al aska
State Legislature, presented HB 125 on behalf of Representative
Kott, the sponsor. She explained that HB 125 wll ban the
practice conmmonly known as "up-skirting or down-blousing,” and
wll amend AS 09.68 by creating a special civil damage provision
that will benefit people who have been unlawfully viewed or
phot ogr aphed. She added that HB 125 creates a new crinme that
will nmake it illegal to surreptitiously view or photograph
soneone in the interior of a roomwthout that person's consent.
This crime would be a class A m sdeneanor. She also said that
HB 125 anmends the existing crine of indecent viewng by
i ncluding the viewi ng of undergarnents as well as unclothed body
parts.

M5. HENDERSON remarked that the nodern technology of the
Internet has led to the practice of web sites' posting and
buying pictures from "high-tech peeping Tons,” and telling
peopl e where they can buy the type of equipnment needed in order
to take these types of pictures thenselves. She added that web
sites pronote and encourage this [behavior]. Ms. Henderson
explained that HB 125 wll not only protect the privacy of
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Al askans, but will also prohibit the perpetrators of these types
of crimes fromrealizing any type of nonetary gain.

M5. HENDERSON, in response to questions, confirmed that HB 125
both creates a civil cause of action [by anending AS 09.68
through the addition of a new section] and expands the
m sdeneanor provision in current statute - AS 11.61. She added
that [HB 125's change to AS 09.68] will allow for civil damages
to be pursued.

REPRESENTATI VE MEYER inquired whether HB 125 would allow a
person to take a picture of someone wearing a swi nsuit.

V5. HENDERSON expl ained it would depend on the circunstances; if
a person were outside soneone's hone and took a picture of an
i ndi vi dual while he/she was inside, she opined that HB 125 woul d
apply because the person inside his/her hone has a right to
privacy and the photography would be occurring wthout that
person's consent or know edge. I f, however, the person taking
the picture is soneone who has been invited into the honme - for
exanple, at a hot-tub party - and the subject of the photography
knows that the picture is being taken, then HB 125 would not
apply and those pictures could be displayed on a web site. I n
the latter exanple, she added, the subject of the photography
has the opportunity to tell the person taking the pictures not
to display themon the Internet.

REPRESENTATI VE COGHI LL, with regard to Section 2, asked whet her
it is necessary to use the word "surreptitiously", and if so,
whet her the nmeani ng woul d be cl ear enough.

REPRESENTATI VE JAMES responded that it is a word with clear
nmeaning, and that it well defines the topics being discussed.

Nunmber 0596

JENNI FER RUDI NGER, Executive Director, Alaska Cvil Liberties
Union (AKCLU), testified via teleconference and said her
organi zati on has a nunber of concerns with HB 125. She not ed

that when it beconmes a crinme to take pictures of soneone who is
actually clothed - albeit skinpy clothing - serious free speech

First Amendnent, and Al aska constitutional free speech concerns
are raised. Also, with regard to the expansion in Section 4 of
the definition of what a picture is, she noted that "inmge" can
refer to a conputer-generated image that does not actually
invol ve the use of any human subject, but nerely |looks like a
human bei ng. She cautioned the commttee that HB 125 m ght be
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premature; the U S. Suprene Court is going to hear a case in

October that asks this very question - whether it is
unconstitutional to prohibit the view ng of a conputer-generated
i mge that doesn't involve the use of any human subject. She

suggested that the conmttee mght wish to delay any action
regarding HB 125 so as not to fly in the face of next year's
U.S. Suprene Court decision.

M5. HENDERSON relayed that Detective Klinkhart - who works in
the sex crine division, which deals with a lot of <child

pornography - is very supportive of HB 125. She added that
Al aska is experiencing the problem of pornographic pictures [of
children] being sold on the Internet. She offered that Section
3 of HB 125 details how a person commts the crine of indecent
view ng or photography: "if, in the state of Al aska, the person
knowi ngly views, or produces a picture of, the private exposure
of the genitals, anus, or fermale breast of another person". She
explained that ", or the undergarnents of the person covering
the genitals, anus, or fenmale breast,"” has been added to the

definition because of incidents wherein caneras have been placed
in girls'/wonmen's | ocker roons and video tapes have been nade of
girls/wonen in various states of undress. She confirned in
response to questions that in these cases, current statute did
not allow for prosecution because there was not any real nudity
shown, sinply views of girls/wonmen in their undergarnents.

M5. HENDERSON pointed out that although these types of crines
are already addressed in statute, a further effect of HB 125 is
to set a precedent so that people do not have the opportunity to
have any type of nonetary gain from these types of crines. It
has becone too easy to go onto various web sites and sel
phot ographs, she opined, and the sponsor of HB 125 w shes to
ensure that there is sone type of civil provision set up so that
people don't have to suffer while others gain nonetarily from
this type of behavior.

Nunber 0207

ROBERT BUTTCANE, Legislative & Adm nistrative Liaison, Division
of Juvenile Justice, Departnent of Health & Social Services
(DHSS), said that [the DHSS] has sone concerns with HB 125. As
a juvenile probation officer responsible for deciding whether a
police report <contains probable cause to proceed on taking
action against a juvenile offender, he explained that "we" m ght
have problens with the word "surreptitiously” as it is used in
HB 125. VWiile there is a legal definition for that word in
Black's Law Dictionary, he continued, in circunstance it m ght
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be difficult to really separate out the crimnals from the non-
crimnals. He presented the follow ng scenari o:

| amin soneone's living roomand | amtrying to seek
a photograph of the facial surprise of sonmeone opening
a present. They mght not know that | am actually
snapping the picture, and not even know that | took
the picture until | e-mail it to soneone a few days
| ater and say, "Wasn't that neat that Jane got this
present ?"

MR. BUTTCANE conti nued by saying that the way HB 125 is witten,
while this scenario mght not result in prosecution, it mght be
investigated if the subject of the picture was annoyed that
hi s/ her photograph was taken. He also pointed out the DHSS
engages in a nunber of activities in which people are
phot ographed as a routine course of business. For exanple, when
people are admtted to the Alaska Psychiatric Institute (API),
they are photographed so that the DHSS can ensure that nedical
records contain a picture of the patient, in order that the
correct nedication can be adm nistered to the right person. He
added that those people are not always voluntarily giving [the

DHSS] perm ssion to take those pictures, and sonetinmes - if, for
exanple, patients entering a nedical facility are in a comatose
state - they are not even aware that the photograph has been
t aken. These pictures are being taken and circulated anong

people who have to have access to that photograph in their
normal course of business.

MR. BUTTCANE noted that HB 125 does exclude sone specific uses
of photographs - for security surveillance, for |aw enforcenent
- but it does not provide explicit exclusions for the nornmal
course of business in health care professions, hospitals, or
juvenile corrections facilities. He suggested that HB 125 could
be anended to add this type of exclusion so that there wouldn't
be any question that people doing their job would not be subject
to [prosecution or investigation].

TAPE 01-58, SIDE A
Nunmber 0009

CHAI R ROKEBERG suggested to M. Buttcane that he have the
attorney general draft an anmendnent that would neet these
concerns. Chair Rokeberg then asked whether the sponsor is
endeavoring to address all incidents of photography if it is
surreptitious or unknown by the subject to have taken pl ace.
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MS. HENDERSON sai d yes.

CHAI R ROKEBERG followed up by asking if this is true regardless
of the activity of the subjects, such as a birthday party, for
exanpl e.

M5. HENDERSON said no, not in those types of situations. She

added that she is willing to entertain any notion, on behalf of
the sponsor, that wll clarify this. She confirmed that Section
2 of HB 125 is addressing a new crime - inproper view ng or

phot ography - and the intention of the sponsor is to nmake it a
crime for a person to photograph soneone in any type of position
wi t hout his/her know edge. She added that this activity is an
i nfringenent of privacy.

REPRESENTATI VE JAMES noted that it is getting pretty broad to
make phot ographi ng candi d shots of people a crine.

CHAI R ROKEBERG offered that he interprets HB 125 as saying "a
phot ographer can take pictures out on the street wthout you
knowing it, but if you're in the room he can't do it."

M5. HENDERSON said no. She offered the interpretation that if
soneone were in his/her own hone, HB 125 would apply, but if a
person were out in public, he/she could not have the sane
expectation of privacy.

REPRESENTATI VE JAMES pointed out that the language in HB 125
sinply refers to "a roonf but does not specify soneone's hone.

Nunber 0309

REPRESENTATI VE COGHILL, with regard to the practical application
of Section 2 of HB 125, said he thinks the intention is the sane
as is specified in Section 3, and that it should perhaps be
referenced in that first paragraph [of Section 2], lines 8-9.
O herwise, it's going to be wi de open, he added.

CHAI R ROKEBERG asked whether [Section 2] is intended to include
any type of a pornographic situation.

V5. HENDERSON replied yes.
REPRESENTATI VE JAMES noted that the | anguage doesn't say that.

CHAI R ROKEBERG agr eed.
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REPRESENTATI VE MEYER commented that M. Buttcane brought forth
sonme good points; sometinmes a person will take pictures that the
peopl e don't know about, such as in those situations detailed by
M. Buttcane.

CHAIR ROKEBERG granted that subsection (e) of Section 2 does
make reference to the neaning of picture as defined in AS
11.61. 123, but noted that this did not help clarify the overal
intent of Section 2.

REPRESENTATI VE MEYER remarked that he thinks HB 125 is a good
bill - that the intent of it good - but he added that he also
thinks a conmttee substitute (CS) needs to be created that wll
address the concerns brought forth.

CHAI R ROKEBERG agreed and said he is attenpting to "zero in" on
speci fic | anguage.

Number 0465
ALVI A "STEVE" DUNNAGAN, Lieutenant, Division of Al aska State

Troopers (AST), Departnment of Public Safety (DPS), testified via
tel econference and said that in general, the DPS supports HB

125. He explained that HB 125 tightens up a net of illegal
activity where [AS 11.61.123] falls a little bit short. He said
that although AS 11.61.123 <covers sone good topics, it

principally is focused on viewing and photography of a sexual

nature. By contrast, AS 11.61.121 - the new statute proposed by
HB 125 - wll cover all viewng or photographing of people in
private places if it occurs without their know edge and consent,

whet her the context is sexual or the subjects are nude or the
subjects are sinply going about their everyday business. He
surmsed that the sponsor's intent is to prevent people from
taking pictures of other people doing ordinary things in private
pl aces that can then be sold on the Internet. He presented the
scenari o wherein soneone takes a picture of a person and then
links the face of that person with the inmage of whatever body
parts the photographer wants, in order to sell the end result on
the Internet.

LI EUTENANT DUNNAGAN said he thinks HB 125 contains sone good
exceptions, and he agreed that a few nore could be added as
suggested by M. Buttcane. He opined that [AS 11.61.121]
specifically addresses all photographs that are taken of people
wi thout their consent in private places. He acknow edged t hat
soneone can take a picture of people on the street corner
because they have no expectation of privacy there. But when
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people get into their hones or the bathroom at the Chevron
station or any other place, and they close the door and are by
t hensel ves or with the people that they choose to be with, then
these people do have an expectation of privacy from outside
Vi ewers. He opined that these are the types of situations that
HB 125 is trying to cover.

Number 0644

LI EUTENANT DUNNAGAN, in response to questions, relayed that
there was a case in Big Lake a few years ago wherein the owner
of an apartnment building had placed a sophisticated nonitoring
system with pinhole caneras in several roons in the apartnents;
the perpetrator also had installed false walls and hidden
corridors to enable himto view residents in their apartnents.
Li eut enant Dunnagan surm sed that HB 125 would cover this kind
of behavior, especially if the perpetrator is taking pictures
and view ng everyday normal activities when the occupants are
fully dressed and not doing anything that "we" normally think of
regarding the term "indecent view ng," such as taking showers or
changi ng cl ot hes.

REPRESENTATI VE COGHI LL, on the topic of private places, asked
whether the term "interior of a room would provide "an escape
hat ch" for soneone's defense; he then listed the exanples of a
swi mm ng pool and a hot tub as not falling into the category of
being in the interior of a room

LI EUTENANT DUNNAGAN replied that it certainly could be. For
exanple, [an enclosed] hot tub in one's backyard mght not
necessarily be in a room but would be in the curtilage of one's

home and would be protected against certain things. However ,
if the perpetrator is on the other [side of a] draw on the
mountain or a hill overlooking sonebody's backyard and is

wat ching and taking pictures of a hot tub party, then HB 125
the way it is witten, wouldn't cover that situation because the
subj ects woul d be outsi de.

CHAI R ROKEBERG noted that a |ot of businesses, as a mtter of
course, have their own business surveillance caneras that are
not necessarily security surveillance, which is provided for in
[ subsection (d)(1), of Section 2]. And he surm sed that nost
enpl oyees would be aware, via their enploynent contract, when
they were under surveillance sinply during the course of
everyday busi ness.
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LI EUTENANT DUNNAGAN said that both of Chair Rokeberg's comments
are correct. There are all kinds of different nonitoring
systens out there, he explained, and nobst businesses use them
for some kind of security. For exanple, it could be to help |aw
enforcenment nake an apprehension after a robbery; to nonitor
what goes on in the parking |ot, because there are a |lot of car-
related problens; or to nonitor inside a store for shoplifting
or to prevent unauthorized access to certain areas. He added
that in the latter exanple, the enployees are definitely aware
that that sort of nonitoring is taking place. He al so pointed
out that nost people know that nonitoring occurs in stores and
are not surprised to see their faces on the nonitor behind the
counters of 7-11 stores, for exanple.

Nunmber 0867

JERRY L UCKHAUPT, At t or ney, Legi sl ative Legal Counsel
Legislative Legal and Research Services, Legislative Affairs
Agency, speaking as the drafter, explained that he had used the
word "surreptitiously” in Section 2 because he felt he needed to
cover the situation when soneone is innocently wal king down the
street, looks off to the right, happens to look through a
w ndow, and sees soneone inside the house; that subject would be
in the interior of a room but that viewing would not be
conducted in a nmanner that anyone would see as being
unreasonable in any way. So, by inserting the word
"surreptitiously”, the application of this |law would be |imted
to situations in which soneone is doing the viewing or the
phot ography in a way that is sneaky and hidden: it's done in
such a way that the subject is unaware that the observation is
occurring and hence is unable to stop it, as opposed to a
situation in which the camera is visible. For example, if
soneone walks into a person's office with a canera, that person
can see that it is occurring and can take steps to stop it. O
if it is obvious that soneone is outside |ooking in, the subject
can close the blinds or curtains. But if the subject does not
know that soneone is outside looking in, because he/she is
hi dden, the subject can't stop that activity from occurring
because the subject doesn't know about it.

MR.  LUCKHAUPT explained that HB 125 is designed to provide a
crimnal penalty for those instances when soneone is [view ng or
phot ographing a subject] in a manner that would not normally be
expected to occur, and when the subject has a reasonable
expectation of privacy, for exanple, when he/she is in a room
instead of being outside. He suggested that using the word
"surreptitiously” is a way to narrow the reach of HB 125 because
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[otherwse] it could be applied indiscrimnately to all kinds of
conduct when a person happens to observe a subject who feels
t hat he/ she deserves sone privacy.

CHAIR ROKEBERG noted that questions and concerns have been
raised regarding the use of the phrase "in the interior of a
roont. He brought up the point that soneone could be inside
hi s/ her hone in the hallway and it would not be considered "in a
room" Chair Rokeberg asked M. Luckhaupt whether expanding the
interior-of-a-room concept to include "or a place where one
woul d have a |egal expectation of privacy" would be too broad,
and whether it would then beconme nore of a subjective argunent.
He acknow edged that M. Luckhaupt, as the drafter, was trying
tolimt the application.

Nunmber 1078

MR. LUCKHAUPT agreed that he was seeking to Ilimt the reach of
Section 2, and he noted that he had started out using the
concept of the interior of some structure - sonme building, or a
residence - but he had not wanted to |limt the application just
to residences, because there is the expectation of privacy in

pl aces of business as well. Wth regard to the term "curtil age”
used by Lieutenant Dunnagan, he noted that it includes the yard
and all the areas of a person's real estate - an area that is

bounded by a fence. He expl ai ned, however, that should it be,
for exanple, a picket fence or - as is the case with the Capito
Building - sinply an open area, then an expectation of privacy
i s not reasonabl e.

REPRESENTATIVE COGHILL nentioned a reluctance to exenpt
professional journalists from Section 2 when they are engaging
in surreptitious behavior.

MR. LUCKHAUPT, in response to the suggestion to use the term"in
the structure of a honme", said he did not want to limt the
application of Section 2 just to structures. He added that sone
of the cases that people have gotten upset about involved
busi nesses wherein sonmeone has been observed, not necessarily by
the owner of the business, but by soneone else via a hidden
canmera who has watched and phot ographed the subject do everyday
actions such as picking his/her nose, and then later the
pi ctures were placed on the Internet.

CHAI R ROKEBERG suggest ed that busi nesses shoul d be exenpted from

Section 2. He used the exanple of a business that legitimtely
nonitors its holdings but then | ater soneone else gets a hold of
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the tape/ photographs and uses them to the subject's detrinent;
he said that the original view ng/taping/photographing should be
| egal, while m suse of the end product should be puni shabl e.

MR. LUCKHAUPT expl ained that the m suse of the photograph may be
illegal under Section 2, but the business owner is going to be
exenpt under [Section 2, subsection (d)(1)] page 2, lines 19-23,
which is the sane | anguage used in the indecent view ng statute
sponsored by Representative Mackie in response to a Kl awock
i nci dent .

Nunber 1285

CHAI R ROKEBERG opi ned that this |anguage did not go far enough
because it pertained strictly to incidents wth a sexua
cont ext . He added that he thinks the language in Section 2
should be expanded to exenpt business operations that use
surveillance caneras to nonitor for performance, not just for
security reasons. He said that enployees should not have an
expectation of privacy, and they also should be notified, via
contract, that this is the case. He noted, however, that there
is no statutory requirenent for notice of surveillance, "just
| i ke eavesdropping on the phone call of an enployee is legal."
As much as "we" love privacy rights, he added, the enployer has
the right to nonitor the productivity of staff.

REPRESENTATI VE COGHILL noted that there are places where it
woul d not be appropriate for an enployer to nonitor staff, such
as in bathroonms, dressing roons, or changing roons; therefore

he did not want to make that sort of allowance for enpl oyers.

CHAI R ROKEBERG nentioned the word "surreptitiously.” He added
that "that type of conduct needs to be exenpt from this,” and
said he did not agree with the drafter that the I|anguage in
[ subsection] (d)(1) goes far enough.

MR. LUCKHAUPT expl ai ned that the |anguage in [subsection (d)(1)]
had originally been arrived at in response to the incident in
Kl awock.

CHAI R ROKEBERG countered that this |anguage, at the tine of its
adoption, pertained to viewi ng nude wonen, which is one of the
reasons that there is "an undergarnent clause" in HB 125.

MR.  LUCKHAUPT acknow edged that the "private exposure of the

genitals, anus, or female breast"” could occur in changing roons,
fitting roons, and bathroons, and that the only way [nonitoring
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could be done] 1is for <crine prevention purposes or other
security purposes. So to the extent that a business owner is
concerned about theft by enployees [this nonitoring could
occur].

CHAI R ROKEBERG countered that the new [AS 11.61. 121, in Section
2] refers to people who have cl othes on, generally speaking.

Nunber 1414

MR. LUCKHAUPT responded:
I guess it woul d apply to t he use of
"surreptitiously"; ... | thought long and hard about

comng up with a way to insert sonething that nade
this crimnal statute a little harder to apply and

protected that innocent conduct. If it's truly
innocent, it isn't surreptitious. If it's wth notice
to the person, | am not sure that it's surreptitious

at that point anynore.

CHAI R ROKEBERG said he agreed but added that he was concerned
about potential lawsuits unless the commttee could cone up with
a draft that [demarcates] that area strongly enough.

REPRESENTATI VE COGHI LL rem nded nenbers that [Section 2] refers
to a class A msdeneanor, and he questioned how far "we" are
going to go to "pursue a class A m sdeneanor."”

CHAI R ROKEBERG opined that if something is going to be |isted as
a crimnal activity, then [the statute] should specify what
constitutes the crine.

MR, LUCKHAUPT added that in addition to the class A m sdeneanor,
Section 1 provides for civil penalties.

CHAIR RCKEBERG in an effort to assist with the drafting of a
commttee substitute, suggested expanding the [language in
Section 2] to include "the interior of a roomor hone".

MR. LUCKHAUPT offered to just leave it at "peoples' residences".
Wth regard to including business premses, he added, the
commttee could nmake that choice. People are entitled to nore
protection and to have a higher expectation of privacy in their
own homes, however; so if the commttee chose to nmake that the
demarcation, it would not be unreasonable. There is still the
protection against the private exposure of genitals, he added.
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CHAI R ROKEBERG opined that the sponsor is concerned with the
publication and broadcasting of pictures, even those legally
obt ai ned.

MR. LUCKHAUPT noted that the taking of a legally obtained tape
would constitute a theft, which could be prosecuted under
current statute. He also noted that a person could pursue the
civil penalties provided for in HB 125 even if there is not a
crimnal charge filed. He added that the <civil penalties
provided for are substantial and wll act to provide a
di sincentive for engaging in this kind of conduct.

Number 1586

CHAIR ROKEBERG, with regard to the drafting of a conmttee
substitute, said:

W need to look at the definition of the honme - or
that scope - where we have the expectation of
privacies; 1'd like to see sonmething specific here

about businesses performng their business; and then
M. Buttcane brought up sone concerns about the
agencies and their day-to-day operation, sone |[of
whi ch] m ght be construed to fall under this. Plus,

am concerned about this whole issue of the rebroadcast
being the actual crime and not the taking of the
pictures, which | think neets the sponsor's intent

CHAIR ROKEBERG then asked for <clarification on this latter
poi nt .

M5. HENDERSON indicated that the sponsor did intend for the
taking of the picture, as well as the rebroadcast of it, to be

included as a crinme in HB 125.

CHAI R ROKEBERG asked where in HB 125 there is |anguage regarding
rebr oadcast .

MR. BUTTCANE noted that Section 1 contains the |anguage
pertaining to transmttal.

CHAI R ROKEBERG surm sed, then, that only the civil provisions of
HB 125 coul d address the "downstreant aspect of this crine.

Nunmber 1726
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MR. LUCKHAUPT noted that this is his intent with drafting HB 125
in this fashion. "It cones up a lot as to how far down we
provide the crimnal penalty,"” he added. |If the initial picture
was taken legally and then stolen, he asked do we then inpose
crimnal conduct for the person that acquires the tape - maybe

through five or six different people down the line - and then
broadcasts it? He noted that in this exanple it would be easier
to inpose a civil liability rather than a crimnal liability on
a person who may not be aware that this picture was not taken
with the consent of the subject. It beconmes very hard to have a
successful crimnal prosecution at that point. He said he was
trying to stop the crimnal liability at some reasonabl e point,

and he'd chosen it to be with the person who is doing the
viewwng or taking the picture, and then Iletting the civil
proceedi ng sort everything el se out.

REPRESENTATI VE COGHI LL said he'd struggled with it because he
has been surreptitiously viewng people in his job as a teacher,
as a matter of course, for years; he said he oftentines would
surreptitiously watch his substitute teachers and other people
as they interact with children at the school. He added that had
anyone ever "got crossways" and wanted to sue him for this
activity, he would have been in trouble. He noted that although
he did this as a matter of safety, it could be argued that it
wasn't.

CHAIR ROKEBERG said he thinks that this is entirely proper
conduct, and that a lot of the business community - in both
public and private sectors - also have the legitimate right to
oversee people and their activities.

MR. LUCKHAUPT, on the exanple given by Representative Coghill,
said that observing a person in the school sinply by standing in
the public hall off to the side of the doorway would not be
considered surreptitious as conpared to wusing a peephole
desi gned for that purpose, which mght be, and maybe shoul d be,
subject to sone sort of liability. He added that it is all
going to depend on the quality of how the person undertakes the
view ng, for exanple, if that person is doing it fromthe bushes
- like a peeping Tom - and observing soneone inside who can't
protect hinmself/herself from that. He noted that Al aska does
not currently have a peeping Tom statute; HB 125 could becone
t he peeping Tom statute, he added.

REPRESENTATI VE COGHI LL suggested that the phrase "wth the
expectation of privacy" should be incorporated into [subsection
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(a) of Section 2], because there are going to be tinmes when a

person is going to be in a room that he/she expects wll be
private, and there will be tinmes when that expectation won't be
present. And if a person has made reasonable efforts to be

private, he opined, then that person should have [the protection
of that privacy].

Nunmber 1947

VR, LUCKHAUPT remnded [the conmttee] t hat the phrase
"expectation of privacy" is rather nebulous and has different
meanings to different people; he said he would try to create
sonething in a commttee substitute that will reflect what a
reasonabl e person would expect, which is often done in crimna
law as well as in a civil context. He noted, however, that when
possible, [drafters] try to get a little nore definition in
pl ace when sonething pertains to the crimnal area; this is why
he'd used the terns "in a roonf and "surreptitious”" to try to
express the concept t hat soneone observed under t hose
circunstances does have an expectation of privacy. M.
Luckhaupt spoke at Ilength on the topic of drug tests for
enpl oyees as it pertained to the expectation of privacy, and
then said he would try to craft appropriate |anguage according
to the commttee's instructions.

CHAIR ROKEBERG reiterated his suggestions for a conmmttee
substitute.

REPRESENTATI VE COGHI LL asked whet her "i mage, " under t he
definition of "picture® in Section 4 applied only to actual
peopl e or also applied to manufactured i nages of people.

MR LUCKHAUPT said that the definition of "inmage,", which wll
also apply to the existing |law regarding indecent viewing, is
intended to apply to representations that are now being created
in different ways.

CHAIR ROKEBERG conmented that perhaps a definition of
"undergarnents”" mght be in order so that it is clear that it
excludes T-shirts.

REPRESENTATI VE COGHI LL, on a possible anmendnent, suggested that
[ subsection (d)(2)], pertaining to journalists, be tied to the
"journalists code."

CHAI R ROKEBERG announced that HB 125 woul d be hel d over.
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HB 196 - RI GHT OF ACTI ON FOR LEGAL SEPARATI ON

Number 2222

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 196, "An Act establishing a right of action
for a | egal separation; and anmending Rule 42(a), Al aska Rul es of
Cvil Procedure.™ [Wth the reading of the title, HB 196 was
hel d over.]

ADJ OQURNIVENT
Number 2238

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:35 p.m
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