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M KE FORD, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency

State Capitol

Terry MIler Building, Room 329

Juneau, Al aska 99801-1182

POSI TI ON STATEMENT: Testified as the drafter of SSHB 111.

JACKI E HELLER

HC 60, PO Box 3208

Delta Junction, Al aska 99737

POSI TI ON STATEMENT: Testified in support of SSHB 111.

ABI GAI L CROYLE

(No address provi ded)
Kodi ak, Al aska 99615
PCSI TI ON STATEMENT: Testified on SSHB 111.
JI M DOUGLAS, Extension Agent

Cooper ati ve Extension Service
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University of Al aska Fairbanks (UAF)

9579 Meadow Lane

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified in support SSHB 111.

KATE SCHOLLENBERG, President

Trail Blazers 4-H d ub;

Peni nsul a Horsenman's Associ ati on

Ni nilchik Fair Association

25701 Sterling H ghway

Anchor Point, Al aska 99556

POSI TI ON STATEMENT: Testified in support of SSHB 111.

DARCY DAVI ES, University of Al aska - Fairbanks
Fai r banks 4-H

1606 Roosevelt Street

Fai r banks, Al aska 99709

POSI TI ON STATEMENT: Testified in support of SSHB 111.

ROBYN DAVI ES, Co- | eader

Tanana Whirlwi nds 4-H G oup

1606 Roosevelt Street

Fai r banks, Al aska 99709

POSI TI ON STATEMENT:  During discussion of SSHB 111, spoke on the
topi cs of negligence and the exclusion of the word "spectator."”

SANDY SHACKLETT, Publi sher

Al aska Horse Journa

310 North Harriette Street

Wasi |l | a, Al aska 99654

POSI TI ON STATEMENT: Testified in support of SSHB 111.

MAI Rl | S KI LCHER

40904 Seasi de Farm

Honer, Al aska 99603

POSI TI ON STATEMENT: Testified in support of SSHB 111.

EVERETT BUYARSKI, Juneau 4-H d ub

PO Box 33077

Juneau, Al aska 99803

POSI TI ON STATEMENT: Testified in support of SSHB 111.

DEE THORNELL, Doctor of Veterinary Medicine (DVM

4-H G oup Leader

1 Mle South Peger Road

Fai r banks, Al aska 99701

POSI TI ON STATEMENT: Testified in support of SSHB 111.
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PETER FELLMAN, St aff

to Representative John Harris

Al aska State Legislature

Capi tol Building, Room 513

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified on behalf of the sponsor of HB
82.

KATHRYN KURTZ, Attorney

Legi sl ative Legal Counsel

Legal and Research Services

Legislative Affairs Agency

State Capitol

Terry MIler Building, Room 329

Juneau, Al aska 99801-1182

POSI TI ON  STATEMENT: Testified as the drafter of HB 193 on all
ver si ons.

AVRUM GRCSS, Chair

Primary El ection Task Force

424 North Franklin Street

Juneau, Al aska 99801

PCSI TI ON STATEMENT: Testified on behalf of the Task Force on
all versions of HB 193, and responded to questi ons.

CHRI STI AN WARREN, Chai r man

El ection Conmttee

Li bertarian Party

325 Ekl ut na Avenue, Nunber 3

Anchor age, Al aska 99504

PCSI TI ON STATEMENT: Testified on all versions of HB 193.

SARAH FELI X, Assistant Attorney Ceneral

Governnental Affairs Section

Cvil Division (Juneau)

Departnent of Law

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON  STATEMENT: On behalf of the departnent, asked
guestions regarding Version J of HB 193, nmade coments, and
responded to questions.

GAI L FENUM Al, El ection Program Speci al i st
Di vi sion of Elections

O fice of the Lieutenant Governor

PO Box 110017
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Juneau, Al aska 99811-0017

POSI TI ON STATEMENT: During discussion on proposed Anmendnent 2
to HB 193, Version J, provided information on the Accu-Vote
machi ne.

ACTI ON NARRATI VE

TAPE 01-55, SIDE A

Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:10 p.m Represent ati ves
Rokeberg, Coghill, Meyer, and Kookesh were present at the call
to order. Representative Janes arrived as the neeting was in
pr ogr ess.

HB 111 - CVIL LIABILITY AND LI VESTOCK

Number 0135

CHAI R ROKEBERG announced that the first order of business would
be SPONSCR SUBSTI TUTE FOR HOUSE BILL NO. 111, "An Act relating
to civil liability for injuries or death resulting from
livestock activities."

Nunber 0143

REPRESENTATI VE COGHILL, as the sponsor, explained that a 4-H
group from Fairbanks had brought the idea of SSHB 111 to him
He noted that the sponsor substitute no |onger included hunting
in the list of livestock activities on page 4 because that topic
woul d engender a conpletely different debate. He also explained
that SSHB 111 is primarily intended to help youngsters who are
participating in activities at fairs, petting zoos, and other
pl aces where their livestock is being shown. For the occasiona
time when an aninmal mght injure sonmeone, either by accident or
because that person was doing sonething foolish, SSHB 111 is
intended to limt the liability of those individuals who nake
"reasonabl e efforts” to manage their livestock safely. He added
that individuals who handle their livestock inproperly are stil

| i abl e for danage or injury.

REPRESENTATI VE COGHILL called attention to the definitions in
SSHB 111 of "inherent risks", "livestock professional”, and
"participant”, as well as to the list of livestock activities
enconpassed in SSHB 111. He noted that "the findings and intent
section says sinply that we want to encourage these types of
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activities, and we want to make sure that they are done safely,
and [that] wth reasonable effort, ... [those showing the
| i vestock] would be protected from... liability.

CHAI R ROKEBERG expressed concern about the standards being
appl i ed. He questioned whether the basic "wongful act or
om ssions" standard in current |law was being applied, and he
wanted to know what |evel of negligence would provide for a

cause of action for personal injury or death. He called
attention to the exclusion for gross, reckless, and intentiona
m sconduct (on page 2, line 26), and said [that |anguage] seened

to inply that conduct I|ess than gross m sconduct would be
al | onabl e.

REPRESENTATI VE COGHI LL said he thought that [paragraph] (3) on
page 3 spoke to the description of what reasonable efforts would
[need to] be maintained in order to safely manage |ivestock
involved in a livestock activity.

CHAI R RCKEBERG countered that [paragraph (3)] does not speak to
the standards of Iliability or negligence, and those standards
need to be clarified.

REPRESENTATI VE COGHILL noted that Mke Ford was present and
coul d speak to those issues.

Number 0560

CHAI R ROKEBERG on another point, asked if a spectator at a
rodeo woul d be excluded frombringing a cause of action.

REPRESENTATI VE JAMES, in response to Chair Rokeberg's comments
about standards, noted that [paragraphs] (1), (2), and (3) of
[ subsection] (b), Section 3, apply to the statenent that
[ Section 3] "does not affect a <civil action for danages
resulting from...." She said she thought that [paragraph] (1)
contains "boilerplate" |anguage, and that [paragraphs] (2) and
(3) contain nore specific |anguage. She surm sed that [Section
3] was nore extensive than what Chair Rokeberg was recognizing.

CHAI R ROKEBERG said he thought that it was the House Judiciary
Standing Commttee's duty to make sure that those standards are
cl ear.

REPRESENTATI VE JAMES alluded to previous conmttee discussion

about inherent risk in relation to skiing and said she sinply
wanted to provide any information that m ght be useful.
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CHAIR ROKEBERG said this legislation has appeared in various
forms for a nunber of years and he has always supported the
concept . He added that he just wanted to nmake sure it was
properly put together. Chair Rokeberg asked M. Ford to talk
about the standards that are inplicit in SSHB 111; whether or
not a spectator could have a cause of action; and if so, under
what circunstances.

Nunmber 0708

M KE FORD, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency, said
the question of standards is raised in [subsection] (b),
[ paragraph] (1), on page 2. The effect of this provision is to
exclude the inmunity given here from basically everything but
negli gence. He went on to say:

We're only tal king negligence here. W're not talking
about an act that's beyond that standard of
negligence, that gets into sone gross, reckless, or
i ntentional m sconduct. So, we've basically carved
out those things and said we're not going to deal with
those; we're only going to deal with those acts for
whi ch you might be liable, and the only acts left are
negl i gent acts.

MR. FORD then addressed the issue of the spectator, and said
that there was no provision in SSHB 111 that provides the

spectator with special treatnent. A spectator who is injured
has to neet the same criteria; if it's an inherent risk and not
"gross, reckless, or intentional" the spectator would not
recover [danages]. For exanple, there would be no recovery if

the spectator was watching and there was sone kind of negligence
on the part of the horse handler.

CHAI R ROKEBERG observed that "m sconduct” and "negligence" are
not synonynous, and asked M. Ford why he wused the word
"m sconduct” rather than "negligence"” in drafting SSHB 111.

MR. FORD explained that "msconduct” is the "term of art”
"intentional msconduct”, for exanple.

CHAI R ROKEBERG sai d "gross msconduct” is used in only one other
statute in Al aska, which he hinself authored. He said that the
"patient's bill of rights" pertained to gross msconduct as it
relates to a duty codified in law or regulation, and would then
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be a matter of msconduct, not negligence, because [the terns]
are not synonynous.

MR. FORD said he was not sure he understood the point Chair
Rokeberg wi shed to nake. He offered his belief that the purpose
of this section is simlar to the skiing liability Act, which
says that if it's an inherent risk, the person doesn't recover
[ damages] .

Nunber 0944

CHAIR ROKEBERG referred to page 2, line 26, where the word
"m sconduct"” appears, and asked if it would be possible to
substitute the word "negligence".

MR. FORD said he did not think so, noting that the terns are not
synonynous. He clarified that if there was gross negligence,
there would be a cause of action. The exceptions to the rule
are gross negligence, or reckless, or intentional m sconduct.
He said "reckless or intentional msconduct” is a term of art
used to describe reckless or intentional bad acts.

CHAI R ROKEBERG said he thought SSHB 111 needed to be clearer
He said he thought SSHB 111 was inplying that negligence per se
woul d not be enough to bring a cause of action.

MR. FORD said negligence per se is typically sonething that the
| egi slature creates, where there is liability for some typica
act . In this case, there is no negligence per se because it is
not illegal to do these things. Wthout SSHB 111, soneone who
was injured would have to go through the normal process, and
woul d have to show that there was negligence or sone worse act.
He added that SSHB 111 is an effort to "raise the bar" so that
sinple negligence, as a result of an inherent risk, does not
provi de for recovery.

CHAIR ROKEBERG related his wunderstanding that M. Ford was
saying that "we" have a gross negligence standard allowing for a
cause of action.

MR. FORD replied yes.

CHAI R ROKEBERG renmarked that he would have to be convi nced of
t hat .

REPRESENTATI VE JAMES posed a situation in which an individual
was wal king beside or riding an aninmal that was sonetines

HOUSE JUD COW TTEE - 9- April 4, 2001



spirited and sonetines not. She inquired as to what would
happen if the aninmal bolted and soneone nearby was hurt. | f
what occurred with the animal was outside the limts of contro
of the individual, then the individual wouldn't be negligent.
However, Representative Janes said that if she were the person
who had been kicked or hurt in sone way, she would take the
position that the individual would be negligent because the

i ndi vidual couldn't nanage their animal. She said that would
have to go to court and would be "a crap shoot” in regard to the
out cone. However, she added, [SSHB 111] says that if the

i ndi vidual managing that animal was not negligent in any way,
and if it wasn't gross negligence, it would be exenpt because it
was an inherent risk of that animal. Therefore, such a case
[under SSHB 111] would only proceed to court if gross negligence
coul d be proven, because that has a different |evel of findings.

CHAI R ROKEBERG reiterated his concern that in his opinion, gross
negligence is not included in the current drafting of the bill
only gross msconduct is included. He related his belief that
there is a distinction between gross negligence and gross
m sconduct. He specified that he is concerned with the |evel at
which the bar for bringing a cause of action wll be
est abl i shed.

Number 1261

JACKIE HELLER testified via teleconference, and inforned the
commttee that she is a horse owner who has participated in
horse activities all her [life. Ms. Heller said that she
supports SSHB 111 because horses are unpredictable and are
sonetimes beyond the control of the person managing the aninmal.
She said she [agreed] with [the concept] of limting the civi
liability for people involved in [livestock] activities.

Nunber 1318

ABI GAIL CROYLE testified via teleconference, and inforned the
commttee that she is a horse owner. She said that nany who
would like to use horses or |ivestock have difficulty in noving
their aninmals or allowing others to use [their aninals] because
Wi thout SSHB 111, the animal owner can be sued if someone hurts
the animal or the aninmal hurts soneone. Therefore, with the
passage of SSHB 111, [livestock owners] would be able to let
peopl e use their horses without the fear of a |lawsuit.

Nunmber 1380
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JIM DOUGAS, Extension Agent, Cooperative Extension Service,
Uni versity of Al aska Fai r banks (UAF) , testified Vi a
tel econference, and infornmed the conmittee that he is the head
of the state 4-H program This legislation is not just a civics
| esson for those in 4-H  Menbers of 4-H depend on their ability

to show |ivestock. These animals are a rarity for many
Al askans, who, during a show, often want to be very close to the
ani mal s. Therefore, it is difficult to convince people to

involve their animals in 4-H activities when aninmal owners
di scover that they could wind up in the mddle of a lawsuit.
This legislation will help protect |ivestock owners from people
who place thenselves in a dangerous situation, and that is why
"we" are in favor of SSHB 111. Passage of SSHB 111 will help
build the 4-H program as well as encourage those who like to
sponsor and donate aninmals so that 4-H nenbers can obtain
experi ence.

Nunber 1504

KATE SCHOLLENBERG, President, Trail Blazers 4-H Club, testified
via tel econference and specified that she is speaking on behalf
of her «club, the Peninsula Horsenan's Association, and the
Ninilchik Fair Association, all of which support [SSHB 111]

because it will elimnate nost, if not all, of the fear of a
| awsuit when people lend their animals to organi zations such as
4-H  Therefore, people wll have less fear of getting involved,
and both the children and the general public will benefit from
the education gained [through l|ivestock activities]. She urged
| egi slators to keep an open m nd because the youth that SSHB 111
will affect will have on a large inpact on Al aska's future.

Nunmber 1554

DARCY DAVIES, University of Alaska Fairbanks (UAF); Fairbanks 4-
H testified via teleconference. She informed the commttee
that she is in the 10th grade at Wst Valley and that she had
net a few of the legislators when she visited Juneau with other
4-H nmenbers | ast week. Ms. Davies thanked everyone for neeting
with them and | earning about the current UAF for Youth project.

Because the notto of 4-H is "Learn by doing," it was thought
that pronoting SSHB 111 would be a good way to |earn about
Al aska's governnent, particularly since SSHB 111 directly

i npacts 4-H nenbers and the 4-H program
M5. DAVIES infornmed the commttee that currently 44 other states

have a limted liability statute for at |east horse activities.
The Okl ahoma statute was used to help draft SSHB 111 because the
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scope of the Oklahoma statute was not limted to horses only.
As part of the project, [4-H nmenbers] did presentations in the
community regarding the [4-H project and SSHB 111. At these
neetings, no one expressed any concerns with the passage of SSHB
111. Horse owners feel that SSHB 111 would help make people

responsible for their own actions. Wth the passage of SSHB
111, the hope is that the inherent risk of |ivestock activities
will be recognized as the mjor cause of any accident. In

conclusion, Ms. Davies nentioned that [the 4-H project has been
a great |earning experience.

Nunber 1662

ROBYN DAVI ES, Co-I|eader, Tanana Wirlwi nds 4-H Goup, testified
via teleconference, and nentioned that she is a nenber of many
of the horse groups around Fairbanks. M. Davies explained that
during the process [of creating SSHB 111], Janmo Parrish (ph),
University of Alaska - Fairbanks, spoke to the children [in the

4-H group] regarding the different |evels of negligence. M.
Parrish explained that Al aska [statute] already covers the first
two levels, which neans that [no liability is incurred in
practical terns] if an accident happens. However, current
statute doesn't cover negligence, gross negligence, reckless
negligence, or intentional m sconduct. Therefore, it was
deci ded that negligence nust be addressed in order for SSHB 111
to nmean anyt hing. She pointed out that sonme negligence is an

inherent risk with livestock activity. She posed a hypothetica
situation in which a kid is walking a steer as he talks with his
friends, and therefore the kid is not paying attention to his
surroundi ngs, and soneone quickly approaches the steer's rear
and is then Kkicked. She acknow edged that sonme woul d consider
that [the kid] was negligent, yet, in reality, there would be no
horse activities w thout negligence.

M5. ROBYN DAVI ES pointed out that spectators also were excluded
[from bringing a cause of action for negligence] because

spectators often place thenselves in a position to get hurt. |If
the word "spectator” were used, she questioned how it would be
def i ned. Therefore, it was decided that if an individual

attends a rodeo, for exanple, that individual assunes sone
responsibility for accidents that may occur.

Nunber 1781
SANDY SHACKLETT, Publisher, Al aska Horse Journal, testified via

t el econf er ence. She described the Al aska Horse Journal as a
statewide nonthly nagazine that is distributed to approximately
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5, 000 people. She stated that she wanted to share sone facts
and figures regarding the horse population in Al aska and sone of
the horse activities that take place. She said that according
to the United States Equestrian Marketing Association, Al aska's
estimated total horse population in 1996 was 16,935 horses.
There was an average of 98 horses in 11 specific shows during
the 1999 show season, in the Mtanuska-Susitna area alone. And
there are shows all over the state. According to a poll done by
the Horse Industry Alliance, one out of three people would |ike
to ride a horse. She went on to say, "A bill such as this would
hel p the horse industry as a whole to share their animals, their
ent husiasm and these activities wth others.”

CHAIR ROKEBERG said he would appreciate it if M. Shacklett
could forward those statistics to the House Judiciary Standing
Conmittee.

Nunber 1843

MAIRIITS KILCHER testified via teleconference and said that she
supports SSHB 111 very strongly and that "it's time to have a

bill like this in Alaska.” She explained that she owns a farm
in Homer and enjoys sharing it wth visitors. She noted that
SSHB 111 would nmke it "less scary" to own animals, share
animals, and have people ride her aninmals. She mentioned that

she al so owns cattle and other farm ani mal s.
Nunmber 1891

EVERETT BUYARSKI, Juneau 4-H Club, inforned the committee that
he is a student at Juneau Douglas H gh School and 1is
representing specifically the large aninmal and horse cl ub. He
reiterated that the 4-H club initially brought this bill forward
to Representative Coghill. The Juneau 4-H Cdub believes that
SSHB 111 will help thema lot, especially in Juneau, where there
are relatively few aninals. He said that nmany owners worry
about sharing their animals wth the 4-H Cub due to liability
probl ens. The passage of SSHB 111 would reduce that worry and
allow owners to nore confortably share their animals [with the
4-H club]. It would also provide nore opportunities for people
to |l earn about these aninmals, which many people want to do. He
referred to M. Douglas's testinony and indicated that SSHB 111
will assist animal owners as they deal with people who don't
understand that these aninmals are |ivestock, not pets, and that
the animals are not fully tame or donesticated. Passage of SSHB
111 will Iimt the liability of livestock owners from injuries
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or damages caused by other people's actions, however good their
i ntentions m ght be.

Nunber 1981

DEE THORNELL, Doctor of Veterinary Medicine (DVM, 4-H Goup
Leader, testified via teleconference. She explained that she
had been sued by sonebody because of an incident that took place
at the Tanana Valley Fair in August of 1997. She described the
situation wherein she had been |eading her horse into the arena
while it was being ridden by a nenber of her 4-H group, and a
menber of the audience startled her horse - causing it to bolt -
by simultaneously shouting and slapping it on the hind quarters
in an attenpt to get the rider's attention. The audi ence
menber, who was wearing open-toed sandals at the tine, then made
the claim that the horse had injured her foot, and proceeded to
bring suit against M. Thornell, the fairgrounds, and the 16-
year-old rider. M. Thornell reported that the case agai nst her
had been dism ssed but only after she had expended approxi mately
200 hours of her own tinme and $15,000 of wuniversity funding,
whi ch was provi ded because she was a 4-H group | eader.

M5. THORNELL, on another point, explained that «currently,
veterinarians cannot |et owners of large animals hold their own
animals while veterinary services are being perfornmed because of

liability issues. The only recourse veterinarians have is to
bring along one of their own enployees when treating |arge
ani mal s. In conclusion, she noted that 44 other states already

had legislation simlar to SSHB 111 in place, and she encouraged
the commttee to pass SSHB 111 in order to |imt liability for
| i vestock activities in Alaska.

CHAIR ROKEBERG renmarked that it wuld be helpful if her
testinmony could be submtted in witing as a fornmal part of the
bill package. He then closed the public hearing on SSHB 111.

REPRESENTATI VE COGHI LL suggested inserting "negligence" after
"gross" on page 2, line 26.

CHAIR ROKEBERG noted that that insertion wuld cover his

concerns regarding a lack of clear negligence standards. He
added that from his research of the Al aska Statutes, neither was
there a "fully articulated m sconduct standard."” He restated

that he had only found one reference to the term "gross
m sconduct" in statute.

Number 2271
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REPRESENTATI VE COGHILL made a notion to adopt Anendnent 1, as
fol |l ows:

Page 2, line 26:
Fol | ow ng "gross”
Insert: "negligence"

There being no objection, Amendnent 1 was adopt ed.

REPRESENTATI VE COGHI LL noted that even w thout [Anmendnent 1], he
t hought that "we would have been safe because of nunber three,

as | said, that they would have to show a failure to Kkeep
reasonabl e efforts, and to manage the activity safely.” He said
he still thought that was a very strong standard.

CHAI R ROKEBERG renmarked that [Amendnment 1] enables an average
person reading the law to understand it. He said he objects to
a lot of Alaska's statutes because they are not clear to the
aver age person.

Nunber 2317

REPRESENTATI VE JAMES noved to report SSHB 111, as anended, out
of comittee W th i ndi vi dual reconmendat i ons and t he
acconpanying zero fiscal notes. There being no objection,

CSSSHB 111(JUD) was reported from the House Judiciary Standing
Conmittee.

HB 82 - FARM OPERATI ONS: DI SCLOSURE/ NUI SANCES

Number 2330

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 82, "An Act relating to agricultural
facilities and operations as private nuisances; and to
disclosures in transfers of real property located within one
mle of an agricultural facility or an agricultural operation.”

Number 2339

PETER FELLMAN, Staff to Representative John Harris, Alaska State
Legislature, testified on behalf of the sponsor of HB 82,
Representative Harris. He explained that HB 82 clarifies
existing statute; offers protection against nuisance |lawsuits in
Al aska; allows for disclosure, which has stood up to the court's
test in New York; and requires that a soil conservation plan,
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which shows that farnms are operated in both a productive and
environnmental ly safe manner, be on file with the local soil and
wat er conservation district (SWCD). He added that by coupling
the disclosure provisions with the soil conservation plan, HB 82
will offer protection from nuisance lawsuits. He noted that the
Al aska Association of Realtors (AAR) has endorsed [HB 82],
al though he did not have anything in witing to that effect.
M. Fellman added that in working with the ARR [the sponsor had
changed] HB 82 so that disclosure, which falls under "Megan's
Law' relating to convicted sexual offenders, wll be required by
the purchaser. [M. Fellman was referring to a proposed
commttee substitute (CS) for HB 82, Version P, 22-LS0348\P,
Kurtz, 3/23/01, which had not yet been offered as a work draft.]

REPRESENTATI VE JAMES said that the realtors to whom she had
spoken to expressed satisfaction with the |anguage currently in
HB 82.

CHAIR ROKEBERG said that inasnuch as he had drafted AS
34.70.050, he was very interested in the |anguage that was to be
inserted [by Version P of HB 82]. He added that he had concerns

about the litany of itenms that had to be on a disclosure
st at enent i ncluding odors, funes, dust, snoke, bur ni ng,
vi brations, insects, rodents, operations of machinery including
aircraft, and other inconveniences. He said he thought that if

those itens were listed in statute, then they would al so have to
be recited on the [disclosure] statenent.

MR. FELLMAN clarified that under Version P (page 3, line 24), it
is the person who is purchasing the property - the transferee -
who is responsible for determning whether an agricultural
facility/operation is in the vicinity. The disclosure statenent
must sinply notify the purchaser of this responsibility and
outline where such information is avail abl e.

TAPE 01-55, SIDE B
Nunber 2473

CHAI R ROKEBERG acknowl edged that he now understood that the
di scl osure [provision] applied to the purchaser, and also why
[that provision] fell under Megan's Law.

Nunber 2450

REPRESENTATIVE JAMES nmde a notion to adopt the proposed
commttee substitute (CS) for HB 82, version 22-LS0348\P, Kurtz,
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3/23/01, as a work draft. There being no objection, Version P
was before the conmttee.

MR. FELLMAN again clarified that Version P places the liability
on the purchaser to find out what the circunstances are as they
relate to any agricultural facilities/operations being in the
vicinity of property that he/she intends to purchase.

CHAI R ROKEBERG again noted that he understood [the disclosure
provision] to nean that if any of the aforenentioned itens
relating to an agricultural facility/operation existed in the
vicinity, it was up to the buyer to find them Chai r Rokeberg
referred to the term "one mle" in the title. He asked if that
was to be the definition of "vicinity", or if it was a m stake.

MR. FELLMAN explained that in a prior draft of the proposed CS,
"one mle" was used as a part of the description pertaining to
di scl osure.

CHAI R ROKEBERG asked if the title needed to be amended, or if
the standard of the vicinity of the property had been changed
fromone mile

REPRESENTATI VE JAMES conmented that she did not think [the
standard had been changed].

CHAIR ROKEBERG asked if there was a definition [included in
Version P] that he was unaware of. He asked why there had to be
a one-mle standard if the burden was on the buyer. The buyer
could object; whether [the agricultural facility's/operation's
conditions] were within 100 yards or 5 mles, it wuld still be
[his or her] own problem He clarified that he was referring to
Section 5 regarding the applicability of the uncodified |law. He
added that while [the use of the term "one mle" did establish
a standard, he did not think it was necessary.

MR. FELLMAN acknow edged that the standard of one mle was to be
used when the burden of disclosure was on the seller.

CHAI R ROKEBERG said he would prefer to take out Section 5, and
nodify the title.

Nunber 2299
REPRESENTATI VE JAMES asked if there were any other references in

Version P regarding having the soil conservation plan approved
by the SWCD.
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MR. FELLMAN responded yes, and noted that another reference was
| ocat ed on page 2.

CHAIR ROKEBERG remarked that the title did not seem to be
consi stent. He asked if [the term "agricultural facility" was
adequate to describe Section 1.

MR. FELLMAN said [Version P contained definitions of
agricultural facilities and agricultural operations.

REPRESENTATI VE JAMES requested clarification regarding whether
t he one-mle [ st andar d] appl i ed to [agricul tura
facilities/operations] located less than one mle away, nore
than one mle away, or just soneplace around the [one-mle
range]. She offered that it was possible that someone m ght be
unhappy wth [agricultural facilities/operations] that were
| ocated nore than one mle away.

REPRESENTATI VE MEYER commented that there had to be sonme limts.
He noted that the term"one mle" was also used on page 4, [line
2], and, therefore, if it was used in [the body of] the bill
then it also needed to be in the title.

REPRESENTATI VE JAMES agreed that there should be sonme limt,
depending on what that |imt was. She clarified that the
| anguage on page 4 was sinply applicability |anguage relating to
uncodified law, and therefore [the terml did not need to be
included in the title because it was not actually in the bill

CHAI R ROKEBERG suggested |leaving [the term of "one mle"] in the
applicability [section], and taking it out of the title.

MR. FELLMAN rem nded the conmttee that the paraneter of one
mle was set when the burden of disclosure was on the seller;
now that the burden of disclosure is on the buyer, that one-mle
paraneter is no |onger applicable. He added that regardl ess of
whether the agricultural facility/operation is 15 feet or 2
mles away, it is the buyer's choice whether to continue wth
the real estate transaction.

REPRESENTATI VE JAMES conmented that it would be better to renove
the one-mle [ par anet er ] because the responsibility of
identifying any existing [agricultural facility/operation] is on
t he purchaser.

Number 2137

HOUSE JUD COW TTEE - 18- April 4, 2001



CHAI R ROKEBERG nmade a notion to adopt Amendnent 1, as foll ows:

Page 1, line 2
Delete: "within one mle"
Insert: "in the vicinity"

REPRESENTATI VE JAMES said she thought that Amendnent 1 should
al so apply to [Section 5, page 4, line 2].

Number 2115

CHAIR ROKEBERG expressed his wllingness to include that
suggestion, and restated his nmotion to adopt Anendnent 1, as
fol | ows:

Page 1, line 2
Delete: "within one mle"
Insert: "in the vicinity"

Page 4, line 2
Delete: "within one mle"
Insert: "in the vicinity"

There bei ng no objection, Arendnent 1 was adopt ed.

Nunber 2088

REPRESENTATI VE JAMES noved to report CSHB 82, version 22-
LS0348\P, Kurtz, 3/23/01, as anended, out of conmttee wth
i ndi vidual recomendations and the acconpanying fiscal notes.
There being no objection, CSHB 82(JUD) was reported from the
House Judiciary Standing Commttee.

CHAI R ROKEBERG cal |l ed an at-ease from2:07 p.m to 2:13 p. m

HB 193 - MODI FI ED BLANKET PRI MARY ELECTI ON

Nunmber 2078

CHAI R ROKEBERG announced that the next order of business before
the commttee would be HOUSE BILL NO 193, "An Act relating to
the primary election; and providing for an effective date."
[ Before the commttee was CSHB 193( STA). ]

CHAIR RCOKEBERG said he had prepared a proposed conmttee
substitute (CS), version 22-GH1089\J, Kurtz, 4/4/01 (Version J),

HOUSE JUD COW TTEE -19- April 4, 2001



which has substantive differences, and that Representative
Kookesh had prepared two anendnents.

REPRESENTATI VE COGHI LL spoke in favor of CSHB 193(STA).
[ Although HB 193 was originally sponsored by the House Rules
Standing Commttee by request of the Governor, Representative
Coghill had done extensive work in creating CSHB 193(STA), and
had therefore provided additional background nmaterial for
menbers packets. ] He called the commttee's attention to page

2, Section 3, [subsections] (a) and (b). He expl ai ned that
under CSHB 193(STA), primary elections will be held through the
parties. The parties wll each have a ballot, and if they

choose to allow anybody in addition to party nenbers to vote on
their ballot, then they can, but they nust submt their byl aws
in atinely fashion. He described CSHB 193(STA) as very simlar
to what the governor had produced [with the original HB 193]
except for the foll ow ng:

They presuned that they would have to exclude people,
and then they would have an open ballot, which I
maintain is going in the wong direction, and so |
said ... | think the parties should be able to choose
their candidate and ... [each party's primary would be
presuned cl osed to nonnmenbers] until such tine as they
chose to open it to allow other people; and | think
that's being nore consistent with what the [U S ]
Suprene Court [rul ed].

REPRESENTATI VE COGHILL said he had a few quotations he would
like to put on the record. He noted that he believed the
Suprenme Court was trying to give the parties the primary
responsibility for selecting their candidates and also to give
them the choice of who is able to vote within their primary
el ections. He said he thought that CSHB 193(STA) would align
best with that thinking.

Nunmber 1936

REPRESENTATI VE COCGHI LL paraphrased from California Denocratic
Party v. Jones [ Syl | abus]:

In no area is the political association's right to
exclude nore inportant than in its candi date-selection
process. That process often determnes the party's
positions on significant public policy issues, and it
is the nomnee who is the party's anbassador charged
with winning the general electorate over to its views.
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REPRESENTATI VE  COGHI LL al so par aphr ased from California
Denocratic Party v. Jones [ Opinion of the Court]:

There is sinply no substitute for a party's selecting
its own candi dates.

REPRESENTATI VE COGHI LL expl ained that with CSHB 193( STA), he was
trying to say that parties are assuned to have that right of
associ ation. If they choose to invite others in, then they can
do so by way of petition. Whet her or not to include others
woul d be a decision within the party. He said:

| think it would be wong for us as a state to say you
must have an open ballot, and then exclude people. I
think it would be going directly against what the
Suprene Court said on the right to that free
associ ation, |[because] we would be forcing them to

open, rather than close, their primary. But if we
allowed them the Ilegal opportunity to open their
primary election, then we're well within our limts,

and the party then makes that decision. And | think
we should let it rest at the party [level].

REPRESENTATI VE COGHI LL noted that CSHB 193(STA) included the
Septenber 1 deadline recommended by the [Primary Election Task
Force ("Task Force")]. He summarized the main points of CSHB
193(STA) as: normal ly closed [party primaries], a ballot for
each party, and inclusion of those not registered with that
party. He said he thought that CSHB 193(STA) was good policy
and in keeping wwth what the U S. Suprenme Court said. He quoted
from California Denbcratic Party v. Jones [Opinion of the
Court]:

the Court has recognized that the First Anmendnent
protects "the freedom to join together in furtherance
of comon political beliefs,” [Tashjian, supra, at
214-215], which "necessarily presupposes the freedom
to identify the people who constitute the association,
and to limt the association to those people only" [La
Follette, 450 U. S., at 122].

Nunber 1805
REPRESENTATI VE COGHI LL said he thought it would be contrary to

that [statenent from the court opinion] for the state to force
an open [primary] ballot upon [the political parties]. He al so
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par aphrased from California Denocratic Party v. Jones [Opinion
of the Court]:

a corollary of the right to association is the
right not to associate.

Thus, if parties are given the right to include people, it
follows that parties also have the right to stay closed. He
again paraphrased from California Denocratic Party v. Jones
[ Opi nion of the Court]:

There is sinply no substitute for a party's selecting
its own candi dat es.

REPRESENTATI VE COGHILL said that the whole idea of a primry
election is to let parties put forward their own candi dates. He
acknowl edged that in Alaska, many people have chosen not to
affiliate with a party, but he said he thought that was partly
because the state allows [undeclared and nonpartisan voters] to
participate in determning a party's nom nee. "We've got the
cart before the horse here in Alaska," he said. And while he
acknow edged that if parties stay closed, nenbers would becone
"purists,” he said he believed that at that point, the parties
would be enlivened and thus bring forth a better mx [of
candi dat es] for Al aska.

Number 1737

REPRESENTATI VE COGHI LL recommended reading the U S. Suprene
Court ruling that struck down California's Proposition 198,
which changed California's partisan primary from a closed
primary to a blanket primary. The CSHB 193(STA) version is nore
consistent with [the U'S. Suprene Court] decision than is the
governor's original HB 193, he said.

CHAI R ROKEBERG clarified that Version J actually agrees in very
large part with Representative Coghill in ternms of approach,
wi th one major exception. That exception is found in Section 2;
Version J would have an "opt out"™ provision for nonpartisan and
undecl ared voters, whereas CSHB 193(STA) has an "opt in"
provision. He said at issue was the default nmechanism He said
he believes that all political parties should, via statute, be
able to invite the undeclared and independent voters of the
state to participate in their primary w thout taking an active
st ep. By contrast, CSHB 193(STA) requires that a party take an
active step to invite people in. "I think we should be
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inclusive to start with and not exclusive, and that's the
di stinction,"” he concl uded.

REPRESENTATI VE JAMES agreed with Representative Coghill. She
sumari zed his position as: the U S. Suprenme Court decision
says parties have a right to choose who can vote for them so
the parties should have that choice and neke that choice. By
contrast, she said, Chair Rokeberg is saying that the

| egislature is going to make the choice that every voter is
included in the primary, and then the parties have to take
action if they do not want everyone i ncluded. She said she
thought the latter course was automatically nmaking a choice for
the parties.

Nunber 1574

CHAI R ROKEBERG di sagreed with that analysis. "I think it still
gives the party the right to nake the choice," he said. "It's
just where we start from and what is the default ...." He

suggested that the parties in Alaska should be forced to take
overt action to exclude people, rather than to take overt action
to include them

REPRESENTATI VE JAMES responded, "I believe that the Suprene
Court decision said that we as ... parties have the right to
choose our own candi dates. If we want to let other people in,
we have a right to do that. You're taking the other approach
that ... a state ...[has] a right to include people and so
therefore ... [the parties] have to do sonething to exclude
them"™ She offered that her interpretation of the U S. Suprene

Court's decision was that [parties] had to so sonmething if
[parties] wanted to include nore than [party nenbers].

REPRESENTATI VE  COGHI LL, to clarify a point, quoted from
California Denocratic Party v. Jones, Kennedy, J., concurring:

A political party mght be better served by allow ng
bl anket prinmaries as a nmeans of nomi nating candi dates
with a broader appeal. Under the First Anmendnent's
guarantee of speech through free association, however,
this is an issue for the party to resolve, not for the
State.

Number 1472

KATHRYN KURTZ, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency, said
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she thinks both versions solve the big problem that s
identified in the Jones decision, which is that parties cannot
be forced to associate with people who don't share the parties'
political beliefs. These two drafts take different approaches
to getting parties out of that situation of forced association

but she does not think the Suprenme Court's decision prescribes a
particular solution to the problem "I think you have options,"
she said. "I think both of these address the constitutional
problemthat we currently have in the statute.”

REPRESENTATI VE COCGHILL said the difference between prescription
and direction is obvious.

REPRESENTATI VE KOOKESH asked Ms. Kurtz to clarify what she neant
by the two different versions.

M5. KURTZ said the ones she was tal king about were CSHB 193( STA)
and [Version J]. The governor's [original HB 193] takes yet a
different approach. She said she thought that all three
[versions] provide ways in which a party can choose not to
associate with people who don't share its political beliefs, and
all three of themget at the mmjor problem

REPRESENTATI VE KOOKESH said he had brought it up because M.
Kurtz had not nentioned the governor's [original HB 193] and he
wanted to make sure that that was included in the group of
alternatives she thought were acceptable.

Nunber 1313

AVRUM GRCSS, Chair, Primary Election Task Force ("Task Force"),
explained that the Task Force was asked by the Lieutenant
Governor to give the legislature sonmething to work on. The Task
Force was nmade up of all the living |ieutenant governors and
former attorneys general. The intent was to reduce sone of the
debat e. He also explained that the Task Force had tried to
adhere as closely as possible to present |aw, which provides for
a bl anket primry. In a blanket primary, all of the candi dates
are listed on the ballot and anyone can vote for anyone
regardl ess of party affiliation. The U.S. Suprenme Court in the
Jones case decided that a state that inposed that kind of a
ballot on parties was interfering with political parties' rights
of association. The court said that if a political party w shed
to limt the people who could participate in its primary, it had
the right to do so.
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MR. GROSS said the first reason [the Task Force] started wth
the blanket primary was because that was in Alaska law, and the

Task Force was trying to vary it as little as possible. The
second reason is a public policy reason. It's one thing for
parties to close the ballot; it's another thing for the state,

which has set up a primary election system as the neans of
producing candidates for a general election, to close the
system |If parties decide that they want to exclude people from
voting in their primaries, they have every right to do that.
But, he said, it seened to himthat it would require sone sort
of an affirmative act by the party, rather than the state's
sayi ng nobody but party nenbers can participate in a primry
el ection.

Nunber 1135

MR. GROSS said that is the fundanental difference between CSHB
193(STA) and the recommendati ons of the Task Force. Both get to
the same point, but [the original HB 193] ensures that if a
party takes no action, the maxinmum nunber of people my
participate, thereby encouragi ng maxi num voter participation in
el ecti ons. M. G&Goss observed that there doesn't seem to be
much di scussion over the deadlines for parties to notify the
| i eutenant governor of their choices, or for individuals to
indicate their party affiliation.

REPRESENTATI VE JAMES said she would prefer a systemin which the
political parties had to say, "I want to include,” or "I want to
excl ude. " Beyond that, she would rather not have primaries at
all and just leave it to the parties to figure out how they are
going to choose their candi dates; however, she didn't think that
option was avail able. She asked M. Goss to comment on her
posi tion.

MR. GROSS noted that in the only known instance, a major party
(the Republican Party) |ast year, by allowing only party nenbers
and independents to participate in its primry, had not shown
any reluctance to exclude people. The Task Force had heard
testimony from all of the political parties, and al nost every
one of them made it clear that they would choose to exclude
menbers of other parties, particularly if those parties excluded
t hem Smal |l parties were inclined to let only party nenbers
participate because they were afraid of being conpletely
over whel ned. However, he said, no one who testified before the

Task Force raised the argunent that Representative Coghill is
making - which is not to say that it is not a good argunent,
sinply that it was not raised - that having to rule out sone
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people would put the parties under sone pressure. M. Goss
said he had seen no evidence to indicate that anyone would be
unconfortable or would find it difficult to "opt out."” That
being the case, the Task Force decided to |eave the primaries
open and let the parties |imt participation as they saw fit.

Nunmber 0839

REPRESENTATI VE MEYER noted that voter turnout in last sunmer's
primary election was "pathetic,”" and said people had told him
"It's because of your [Republican] party, Kevin, that we didn't
participate." He asked M. Goss which, version [CSHB 193( STA)
or Version J] would mexim ze voter participation.

MR. GROCSS replied:

Let nme answer that by suggesting there are three
| evel s. The first [level] was the original [HB 193],

which started off with everybody having a bl anket
primary ballot, and the parties reducing it as they

saw fit. The second level is [Version J], in which

party candidates run on a ballot for which nenbers
of that party and independents may vote ... (unless
parties open it further ....) The third level down is

CSHB 193(STA), which says that the only people who
can vote in primary elections for a party's candi dates

are ... registered nenbers [of that party], and then
the parties can open it wup beyond that ... [to
i ndependent s, or beyond, to menbers of ot her
parties].... Al'l [versions] satisfy the Jones case

because they allow the parties to nake decisions
The question [is] of whether parties have to take
affirmati ve actions to open, or close.

REPRESENTATI VE MEYER asked if [the procedure outlined in CSHB
193(STA)] was the sane as what occurred | ast sumrer.

MR. GROSS said no. Last sumrer, |Independents and Republicans
were allowed to vote in the Republican primary. The CSHB
193(STA) version says that only party nenbers would get that
party's ballot automatically, and then the party would have to
affirmatively act to open it up to |Independents.

CHAI R ROKEBERG poi nted out that both [CSHB 193(STA) and Version
J] would differ fromlast year's primary in that there would not
be an open or "other" ballot; there would just be a party
bal | ot .
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MR. GROSS said the Task Force al so had been concerned about | ast
year's voter participation's being so dismal, "and | think
that's another thing that notivated us to start wth a bl anket
primary."

REPRESENTATI VE COGHI LL not ed t hat t here wer e sever al
circunstances around the |ast primary that could have
contributed to the dismal turnout. He nentioned the energency
regul ations, a great deal of press coverage, a court case, and
many uncontested races, saying there were too many dynanics
involved to interpret the cause.

Number 0588

REPRESENTATI VE JAMES sai d al though she believes there should not
be primary elections for all races, there is an entirely
different dynamc operating in the gubernatorial race. "You

have a statewide vote and a limted anount of tine for those
candidates to get around to the entire state to be chosen, and
so if you were to have any other kind of a system such as a
convention or a caucus (which is the one | would prefer), you'd
never be able to get a good feel, it would be easy to stack it,"
she said. She asked if it would be legal to have primaries just
for gubernatorial candi dates.

MR. GROSS said he guessed [the state] probably could do that.

REPRESENTATI VE JAMES continued, "So, we'd only be having a
primary every four years."

MR. GROSS said the reason the Task Force tried to stick as close
as it could to existing law was because everybody has a
different view about how to nom nate candidates. |In recognition
of that and the fact that there is an election com ng up next
year, the Task Force was trying to narrow the choi ces. But it
woul d be possible to do an infinite variety of things as |ong as
they were reasonable and fair to all candi dates.

REPRESENTATI VE JAMES said her experience indicates that
intensive efforts within a precinct will get nore people out to
vote, and that is what caucuses woul d do.

CHAl R ROKEBERG asked M. Gross to take off his "Task Force hat"

and give his personal opinion as a long-tine observer of the
Al askan political mlieu.
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MR GRCSS sai d:

| was perfectly content with the blanket prinmary. I
realize that there are people who feel quite strongly
that the parties were not nom nating people who were
pure enough for them ... but | always could tell the
di fference. It seened to nme that the Republicans
nom nated people [whon] | could pretty well identify
as Republicans, and the Denocrats always seened to
nom nate the people [whon] | could reasonably identify
as Denocrats, and whereas | nmy have disagreed wth
the voters' choice from time to tinme, | thought the
system worked reasonably well in terns of getting
different views in front of the voters. So [I think]
a lot of the fears that people have ... about this are
exagger at ed. So to the extent that the Suprenme Court
ruled that parties could have a greater control over
the election process than they had had in the past -

because this is ... a state election process we're
tal king about ... - | believe we should recognize [the
U S. Suprene Court ruling], ... but at the same tine,

| would not vary the existing system any nore than we
had to. That's ny own personal view.

Nunmber 0264

CHRI STIAN WARREN, Chairman, Election Conmmttee, Libertarian
Party, testified by t el econf erence. He agr eed W th
Representative Coghill that the open ballot is going in the

wrong direction. He al so agreed that the salient point is that
the parties have the right to exclude. He asked if the [Al aska
State] Constitution nmandates a primary, and asked the commttee
to consider that Al aska was recognized as a state through the

agency of a constitutional convention. M. Warren said the
mainline parties select their presidential aspirants through a
straw poll, going from caucus to state convention, and selecting

candidates via convention is a faithful application of the
principles of republican governnent and follows M. Goss's
advi ce about adhering as closely as possible to present |aw
M . Warren also agreed wth Representative Janmes about
elimnating primaries.

MR. WARREN noted that Washington State is in a simlar dilenmma
is attenpting to restructure its primaries, and he also noted a
recent Associated Press story reporting that Washington's House
Select Commttee on Elections had witten a bill providing for
state conventions for mmjor parties. At those conventions,
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endorsenents would be mde for partisan offices, and the
endorsed candi dates' nanmes placed on the ballot automatically,
with no need for declaration. He spoke in favor of choosing
candi dates through conventions, wth participation limted to
party menbers only, saying he thinks that upholds the principles
of the Jones decision and 1is congruent wth republican
gover nnent .

TAPE 01-56, SIDE A
Nunmber 0001

CHAIR ROKEBERG asked M. Warren if he understood the proposed
CS, Version J.

MR. WARREN expl ained that he was working from the prem se that
the US. Supreme Court decision was not a prescriptive
[solution] but a proscriptive [solution], wth the intention
being to limt the interference of the state. He said that he
t hought the place to start was with the principle that parties
have the right to exclude, and then take it fromthere.

CHAI R ROKEBERG responded that there was no question that either
of the alternatives being discussed provides that right.

MR. WARREN countered that the question was one of the starting

poi nt . One alternative assunes that the parties are active
participants in their own affairs, and that they can take it
upon thenselves to find out what suits them best. The ot her

alternative assunes that [the parties] are passive agents that
need to be directed by a "higher source,” because [the parties]
are in flux and need intermttent, if not constant, intervention
by the state to provide guidance in their decisions. He added
t hat [the Libertarian Party] thought the latter was a
paternalistic way of view ng the situation.

CHAI R ROKEBERG asked M. Warren if he was an official of the
Li bertarian Party.

MR. WARREN explained that he was <chair of the election
commttee, and that [any solution] that is worked out is of

great interest to [the Libertarian Party]. He al so expl ained
that he was speaking as a representative of the [the
Li bertarian] Party; the executive commttee had instructed him
to attenpt to convince [the House Judiciary Standing Conmttee]

of the desirability of having caucuses and conventions in lieu
of primaries. He added that because of the special rules
regarding the election of the governor, he would accept the
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proposal voiced by Representative Janes to have a primary every
four years exclusively for governor, and the rest of the tine
candi dates could be nanaged through a convention. M. Warren
concluded his remarks with the follow ng observation: al t hough
M. Goss argued that his approach for blanket primries would
encourage greater [voter] turnout, that rational was explicitly
rejected by the [U S. Suprene] Court, which said that neither in
the interest of privacy, increased turnout, greater choice,
greater fairness, voter alienation, expansion beyond partisan
threshol ds, nor better representation was there a valid rationa
for blanket primries.

Number 0355

SARAH FELI X, Assistant Attorney General, Governnental Affairs
Section, Cvil Division (Juneau), Departnment of Law (DOL), noted
that she had just received Version J. She said she wondered if
the commttee - via Version J - intended that the "nom nating
petition candi dates” (the candidates who are not affiliated with
a political party) would appear on the primary ballot of the
political parties. She added that she did not see that issue
addressed in Version J, and she needed to know if that was the
intent in order to inplenent that type of provision. She noted
that under current law, nonminating petition candi dates appear on
the primary el ection ballot.

CHAI R ROKEBERG said that if M. Felix neant individuals who file
for office as nonpartisan or undeclared candidates, he did not
intend for the names of those individuals to appear if they did
not "draw a party."”

REPRESENTATI VE JAMES added that she did not see any reason [to
have those nanes appear].

REPRESENTATI VE COGHI LL asked if, hi storically, nonparti san
candi dat es have appeared on primary [ballots].

M5. FELI X responded that this had occurred, and was in fact
required by existing | aw.

CHAI R ROKEBERG commented that he thought that sanme question
shoul d be applicable to both Version J and CSHB 193( STA).

M5. FELIX said that she had assuned from her reading of [CSHB

193(STA)] that those candidates would appear on the ballots
provided for in that bill version
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REPRESENTATI VE COGHI LL added that he thought [CSHB 193(STA)] was
very clear; those names would not appear unless included in a
parti san ball ot.

M5. FELIX said it seenmed to her that [CSHB 193(STA)] included a
provision to place those nanmes on the ballot, and that [Version
J] seened different to her in that it precluded placing those
nanes on the ballot. [ She referenced |anguage in Version J,
Section 4, page 3, lines 6-7, which is identical to |anguage in
CSHB 193(STA), Section 4, page 2, line 31, and page 3, line 1.]
She added that it was a technical point that she thought could
be fi xed.

Number 0560

M5. KURTZ agreed with Ms. Felix that that point could be fixed,
and she added that it should be fixed for clarity.

REPRESENTATI VE JAMES reiterated that she did not see any reason
to have the [nanes of nomnating petition candidates] on the
primary ball ot.

REPRESENTATI VE KOOKESH offered that the suggestion was to
clarify in the Ilegislation whether those nanes would be
i ncl uded.

REPRESENTATIVE COGHILL said he agreed that it should be
clarified that those nanes would not be included on the ballot.
He paraphrased again from[California Denocratic Party v. Jones,
Qpi ni on of the Court]:

The voter who feels hinself disenfranchised should
sinply join the party. That may put him to a hard
choice, but it is not a state-inposed restriction upon
his freedom of association, whereas conpelling party
menbers to accept his selection of their nomnee is a
state-inposed restriction upon theirs.

He added that he thought the parties should have the right to
say [who is on their ballots], and it is wong [for the state]

to inpose any restrictions upon parties unl ess those
restrictions are self-inposed.

Nunmber 0698

CHAIR ROKEBERG announced that public testinmony was closed.
After noting that Representative Kookesh had two anendnents,
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Chair Rokeberg inquired if both anmendnents were applicable to
Ver si on J.

REPRESENTATI VE KOOKESH sai d that he thought they were.

REPRESENTATI VE JAMES noted that the conmttee should decide
whet her to adopt Version J as a work draft before taking up any
anendnent s.

Nunber 0772

CHAI R ROKEBERG made a notion to adopt the proposed CS for HB
193, version 22-GH1089\J, Kurtz, 4/4/01, as a work draft.

Nunmber 0786

REPRESENTATI VE COGHI LL obj ect ed. He said that in his view,
Version J went in the wong direction. He added that he thought
the commttee should go in the direction of having parties allow
the inclusion of other candidates on their primary ballots via
an affirmative action. He opined that to do otherw se would be
bad political policy, bad public policy, and bad |egal policy,
and would go in the wong direction from the [U. S.] Suprene
Court ruling.

REPRESENTATI VE  JAMES added that while she agreed wth
Representative Coghill, she could accept either Version J or
CSHB 193(STA), but would not accept the original HB 193.

CHAI R ROKEBERG, in defense of Version J, suggested that the poor
turnout in last year's primary election was a direct result of
the [U S. Suprenme Court decision] that raised this particular
i ssue. Speaking as a candidate in the 1992 primary el ection, he
surm sed that the vast mpjority of people in the state resented
closure of the primary. He added that as a new candi date he was
reluctant to knock on many doors because of poor reception due
to the closure of the primary. He also said that he thought the
"body politic" of Alaska rejected the concept [of closed
primaries]. He noted that he was putting hinself on the side of
the Primary Election Task Force by offering [with Version J] a
position of openness as the default wth regard to primary
el ection ballots. He said that because he believed that both
case law and the U S. Suprene Court allowed it, he wanted
primary ballots to be inclusive for nonpartisan and undecl ared
voters, which nake up in excess of 50 percent of registered
Al askan voters.
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REPRESENTATI VE JAMES said she understood Chair Rokeberg's
position on that issue and she agreed that that was the attitude

of the public. She suggested, however, "If that's a direction
we want to go in, then maybe we should file as "N s or use our
'"I's and let all those people support wus, that are in our
group. "

CHAIR ROKEBERG noted further that both Version J and CSHB
193(STA) allow the party to be conpletely exclusive. The nuance
is the point at which exclusion starts. He said he did not
disagree with the opinion of either the [US. Suprene] Court,
the Republican Party, or nost other political parties, that
parties shall have the right to exclude if they so desire; both
Version J and CSHB 193(STA) enbody the right to exclude.

Number 1045

REPRESENTATI VE MEYER commented that he agreed wth the
statenents nade by Chair Rokeberg. He added that during his own
primary race, many undeclared [voters], | ndependents, and
conservative Denocrats would have voted for himif not for the
closed primary. He also said that with so nany | ndependents and
undeclared [voters] in the state (and certainly in his
district), there was a need for a "user friendly" system
Further, he said that he thought it would be easier for the
parties to adjust rather than ask the voters to adjust to the
parties.

REPRESENTATI VE COGHI LL concluded that [Version J] would force
"inclusion” on the party - that is, the party would be presuned
open - unless the party specifically chooses to exclude. He
opi ned that that was backward; he said that instead, he wanted
to be able to say to a party that it had a right to be "purist”
if it wished, or to be inclusive if so stated in the party's
rules. Wth Version J, the state would be conpelling a party to
i ncl ude voters who had not had anything to do with building that

party.

CHAI R ROKEBERG decl ared, "Absolutely not. | disagree with you
entirely. The party has every right to close the primary under
bot h versions."

REPRESENTATI VE JAMES cal | ed for the question.

Nunber 1170
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A roll call vote was taken. Representatives Kookesh, Myer, and
Rokeberg voted for the adoption of proposed CS for HB 193,
version 22-GH1089\J, Kurtz, 4/ 4/ 01, as a work draft.
Representatives Janmes and Coghill voted against it. Ther ef or e,
Version J was adopted as a work draft by a vote of 3-2.

Nunber 1188

REPRESENTATI VE KOOKESH nade a notion to adopt Anendnent 1,
whi ch, after being altered to conform to Version J, read as
follows [original punctuation provided]:

Page 3, line 3,

Add a new subsection "(d) If a political party's
bylaws do not permt voters not registered with a
political party or registered with another political
party to participate in that political party's prinmary
ballot, all costs incurred by the state to adm nister
that political party's primary election shall be
rei nbursed by that political party”

REPRESENTATI VE KOOKESH explained that while he suspected that
Amendnent 1 woul d not pass, he wanted to have it on record. He
went on to say, "There is only, in reality, one political party
[the Republican Party] that is asking for a closed primary in
the state; | have not seen anybody el se step up and ask for one.
And it is ny opinion that if you want a closed prinmary, then you
ought to pay for it." He also noted that in this |egislature,
many i ndividuals have said that costs to the state will continue
to be cut; thus, when looking at [the issue] of a closed
primary, which is only being requested by one political party,
the cost alone (last year's closed primary cost $270,000) woul d
cover the cost of 4.5 Village Public Safety Oficers (VPSGs) in
rural Alaska. He said his intention in offering Arendnent 1 was
to have on record his recognition that funds for a closed
primary could be better spent on other purposes (such as VPSQOs).

Number 1320

REPRESENTATI VE JAMES obj ect ed.

Number 1375
A roll call vote was taken. Representati ve Kookesh voted for
Amendnent 1. Representatives Janes, Coghill, Meyer, and

Rokeberg voted against it. Therefore, Amendnent 1 failed by a
vote of 1-4.
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Number 1390

REPRESENTATI VE KOOKESH nade a notion to adopt Anendnent 2,
which, after being altered to conform to Version J, read as
fol |l ows:

Page 3, line 12
Del ete "not"

Page 3, line 12, following "witing"
Del ete "or pasting in"

Number 1392
REPRESENTATI VE JAMES obj ect ed.

REPRESENTATI VE KOOKESH explained that the reason for deleting
"not" was because he would like the ability to have wite-in
bl anks for the primary election, and the deletion of "or pasting
in" was in recognition that pasting nanmes on a ballot would have
adverse effects on the "Accu-Vote" machi ne.

Nunmber 1448

GAIL FENUM Al , Election Program Speciali st, D vision of
El ections, Ofice of the Lieutenant Governor, confirmed that
sticking or pasting nanes on the ballot would gum up the "reader
heads" of the Accu-Vote nmachi ne.

REPRESENTATI VE  KOOKESH  furt her expl ai ned that Version J
currently says, "Blank spaces nmay not be provided', and
Amendnment 2 would allow nanes to be witten (or stanped) in,
al t hough not pasted in, on the ballot.

REPRESENTATI VE MEYER asked Chair Rokeberg why bl ank spaces were
precluded fromballots in Version J.

CHAI R ROKEBERG suggest ed directing t he guestion to
Representative Coghill because that |anguage in Version J was
taken directly from CSHB 193(STA) [which, in turn, was taken
fromHB 193] .

M5. KURTZ expl ained that current statutes do not allow wite-in

nanes on ballots in the primary election, just in the general
el ection.
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REPRESENTATI VE JAMES asked if it says sonewhere else in the
election laws that wite-in [candidates] are not allowed in
primaries.

M5. KURTZ said she was not sure if it appears elsewhere or only
in the section that is being repealed and re-enacted by [Version

J]. It is conplicated because there are a lot of references to
write-ins throughout the statutes, so she did not want to answer
off the top of her head. "The way this is would maintain the

status quo on wite-ins," she said.
Number 1615

REPRESENTATI VE JAMES said she thought the only way a person can
get on the primary ballot now is by filing as a party nenber or
comng forward with a petition signed by a certain nunber of
vot ers. The latter route is only for non-party nenbers. But
for the general election, she said she thought anyone, including
a party nenber, can get on the ballot by petition

M5. KURTZ said currently, if a person qualifies by petition, his

or her nanme goes on the primary election ballot. A person who
does not succeed in the primary can also file as a wite-in
candidate in the general election. It used to be the case that

all the nanes of candidates by petition just went straight to
the general election ballot, rather than being in the primary.
That is no longer the case. Now they go in the prinmary. In
response to a question by Representative James, she said she did
not know why that change had been nade.

CHAI R ROKEBERG asked if they would still be allowed on the
primary ballot under this [Version J].

M5. KURTZ said that is the question that canme up earlier because
it was unclear.

CHAI R ROKEBERG renenbered that was to be Conceptual Amendnent 3,
and the commttee would address that issue next. [Still before
the conmttee was the question of Amendnent 2.]

REPRESENTATI VE KOOKESH expressed continuing concern about the
paste-in part [that Amendnent 2 woul d address].

CHAIR ROKEBERG said by leaving [that portion of Version J]
al one, the commttee was prohibiting it.
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REPRESENTATI VE JAMES said she thought it mght be necessary to

conme back and fix it again if Amendnent 2 were adopted. She
said, "I see absolutely no reason to have any candidates on a
primary election [ballot] if they're not conpeting wth
anybody. "

CHAI R RCKEBERG observed that Version J reads, "Blank spaces my
not be provided on the ballot for the witing or pasting in of
nanmes." Thus it was prohibited.

REPRESENTATI VE KOOKESH indicated he did not want to w thdraw
Amendment 2.

Number 1765
A roll call vote was taken. Represent ati ves Kookesh and Janes
voted for Amendnent 2. Representatives Coghill, Meyer, and

Rokeberg voted against it. Therefore, Amendnment 2 failed by a
vote of 2-3.

CHAI R ROKEBERG concluded, "So we have the status quo, where
we're prohibiting the witing in of nanes and 'paste-ons,' on
the primary ballot only."

M5. KURTZ confirned, "This is only about primary election
ball ots, so here we're saying you can't |eave spaces to wite in
or paste in nanes on the primary ballot."

Nunber 1778

CHAIR ROKEBERG nmade a notion to adopt Conceptual Anmendnent 3,
"which would exclude from any party's ballot the nanes of any
nonparti san or wundeclared candidates,” who he surm sed were
t hose who had qualified by petition.

REPRESENTATI VE JAMES questioned whether [those nanes] would go
directly to the general election ballot.

M5. KURTZ said that used to be the case, but now [nanmes of
nom nating petition candidates] go on the primary election
bal | ot .

CHAIR ROKEBERG said this commttee wants to exclude [those
nanes] entirely.

M5. KURTZ asked, "Is your wish to exclude them by putting them
on the general [election ballot]?"
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Number 1831

CHAI R ROKEBERG said yes, that the commttee wanted to prohibit
their names appearing on any primary ballots. He asked if that
was the sense of the commttee. After noting there was no
obj ection, Chair Rokeberg announced that Conceptual Amendnent 3
was adopt ed.

Nunber 1841

REPRESENTATI VE JAMES noved to report CSHB 193, version 22-
GH1089\J, Kurtz, 4/4/01, as anended, out of commttee wth
i ndi vi dual recommendati ons and t he acconpanyi ng fiscal notes.

REPRESENTATI VE KOOKESH obj ect ed.

Nunber 1850

A roll call vote was taken. Representatives Coghill, Meyer,
Janmes, and Rokeberg voted in favor of noving CSHB 193, version
22- GH1089\J, Kurtz, 4/4/01, as anended. Represent ati ve Kookesh

voted against it. Therefore, CSHB 193(JUD) was reported out of
t he House Judiciary Standing Commttee by vote of 4-1.

HB 120 - DI SCLOSURE OF CRI M NAL HI STORY RECCRDS

Nunmber 1870

CHAI R ROKEBERG announced that the next order of business would
be SPONSCR SUBSTI TUTE FOR HOUSE BILL NO. 120, "An Act adopting
the National OCinme Prevention and Privacy Conpact; making
crimnal justice information available to interested persons and
crimnal history record information available to the public;
making certain conformng anendnents; and providing for an
effective date." [Wth the reading of the title, SSHB 120 was
hel d over.]

ADJ OQURNIVENT
Nunmber 1878

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:20 p. m
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