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ACTI ON NARRATI VE

TAPE 01-54, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 11:25 a.m Represent ati ves
Rokeberg, Janes, Coghill, Meyer, Berkowitz, and Kookesh were
present at the call to order.

HB 4 - OWNI BUS DRUNK DRI VI NG AMENDMENTS

Nunber 0024

CHAI R ROKEBERG announced that the first order of business would
be HOUSE BILL NO 4, "An Act relating to offenses involving
operating a notor vehicle, aircraft, or watercraft while under
the influence of an al coholic beverage or controlled substance;
relating to inplied consent to take a chemcal test; relating to
registration of notor vehicles; relating to presunptions arising
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from the amount of alcohol in a person's breath or blood; and
providing for an effective date.” [Before the conmittee was
CSHB 4(TRA), as anended. ]

Number 0041

CHAIR ROKEBERG made a notion to adopt the proposed conmttee
substitute (CS) for HB 4, version 22-LS0046\B, Ford, 4/2/01, as
a work draft.

Number 0051

REPRESENTATI VE BERKOWTZ objected to ask if Version B
i ncorporates all the previously adopted anmendnents.

Number 0070

CHAI R ROKEBERG sai d yes, with the exception of [an inadvertently
omtted portion] that is addressed by a new clarifying amendnent
from the drafter. Chair Rokeberg noted that there were no
further objections. Therefore, Version B was before the
commttee as a work draft.

Number 0100

CHAIR ROKEBERG made a notion to adopt Amendnent 1 [22-
LS0046\B. 1, Ford, 4/3/01], which read:

Page 17, lines 19 - 21:
Delete all material and insert:

"(4) the court shall, if the person has
been previously convicted

(A order the notor vehicle, aircraft, or
watercraft wused in the comrission of the offense
forfeited under AS 28.35.036 or shall order the notor
vehicle, aircraft, or watercraft taken to the owner's
resi dence or property and immobilized for the period
of tine that the person's driver's license is revoked;
the court shall also require the person to pay any
adm nistrative costs of keeping the notor vehicle,
aircraft, or watercraft imvobilized; and

(B two or nore tines, order the notor
vehi cl e, aircraft, or wat er cr af t used in t he
conmi SsSi on of t he of f ense forfeited under

AS 28.35.036."

Page 26, lines 9 — 11:
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Delete all material and insert:

"(4) the court shall, if the person has
been previously convicted

(A order the notor vehicle, aircraft, or
watercraft wused in the commssion of the offense
forfeited under AS 28.35.036 or shall order the notor
vehicle, aircraft, or watercraft taken to the owner's
resi dence or property and imobilized for the period
of time that the person's driver's |icense is revoked;
the court shall also require the person to pay any
adm nistrative costs of keeping the notor vehicle,
aircraft, or watercraft i mvobilized; and

(B two or nore tines, order the notor
vehi cl e, aircraft, or wat er cr af t used in t he
conmi SSi on of t he of f ense forfeited under

AS 28.35.036; and"

Number 0125
REPRESENTATI VE COGHI LL obj ected for purposes of discussion.
Number 0142

JANET SEITZ, Staff to Representative Rokeberg, Alaska State
Legi sl ature, explained that the concept in Amendnent 1
previously had been contained in Amendnent 36, but that the
concept was deleted when [Version B] was prepared. Anmendnent 1
restores the deletion, saying in (4)(A) that on a second

offense, forfeiture or inpoundnent of the vehicle shall be
ordered by the court, and in (4)(B) that on the third or
subsequent of f ense, the ~court shall order the vehicle's

forfeiture.

CHAIR ROKEBERG said he thinks that was the intention of the
commi ttee.

M5. SEITZ said Anmendnent 1 anmends both the driving under the
influence (DU ) section and the refusal section [AS 28.35.030
and AS 28. 35. 032].

CHAI R ROKEBERG said the question is whether it is necessary to
have the word "and" [after "inmobilized;"] on lines 10 and 24 of
Amendnent 1. He said he thinks it should either be "disjunctive
or deleted inits entirety; it's a matter of drafting style.”

Nunber 0231
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DEAN J. GUANELI , Chief Assistant Attorney Ceneral, Legal
Servi ces Section-Juneau, Crimnal Division, Departnment of Law,

said he thought Chair Rokeberg was correct: saying "and" is
incorrect; beyond that, "whether it's nothing or whether it's
‘or' anounts to the same thing." He offered that "or" would be

clearer to nost peopl e.
Number 0252

CHAI R ROKEBERG of fered a conceptual anendnent to Anendnent 1 "to
get it right"” one way or the other.

REPRESENTATI VE BERKOW TZ sai d he thought saying "or" was good.

CHAI R ROKEBERG w t hdrew hi s conceptual anendnment to Amendnent 1.
Number 0270

REPRESENTATI VE BERKOW TZ offered a new conceptual anmendnent to
Amendnent  1:

On lines 10 and 24, delete "and" and insert "or"

CHAIR ROKEBERG noted that there were no objections to the
conceptual anendnent to Anendnent 1. Therefore, the conceptual
anmendnent to Anendnent 1 was adopt ed.

REPRESENTATI VE BERKOWN TZ, returning to Anmendnent 1, said:
"We're still operating under mandatory forfeiture here."

CHAI R ROKEBERG sai d yes, on the third offense.

REPRESENTATI VE BERKOW TZ said he thought forfeiture was also
mandat ory on the second of f ense.

CHAl R ROKEBERG said Anendnent 1 allows for the discretion of the
judge with regard to forfeiture.

REPRESENTATI VE BERKOW TZ countered that the |anguage says either
they "shall" forfeit the vehicle or they "shall" inmobilize it.

CHAI R ROKEBERG confirnmed that; he added that there is further

provision for the co-owner or other owner to get a release. He
then asked Ms. Seitz for confirmation.

M5. SEITZ recalled, "W took those out, did we not, when we
del eted the forfeiture progrant”
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Nunmber 0386

MARY  MARSHBURN, Director, Depar t ment of Mot or Vehi cl es,
testified by tel econference. She said Ms. Seitz was correct -
the [provisions for release to a co-owner or other owner] had
been renoved.

REPRESENTATI VE BERKOW TZ requested nore clarification about the
provisions that allow the co-owner or [other owner] to rel ease
t he vehicle.

CHAI R ROKEBERG noted [that provisions for release to a co-owner
or other owner] are in the bill with regard to licensing and the
| icense plates, but not with regard to the i mmobilization.

REPRESENTATI VE BERKON TZ replied, "But not for the forfeiture.”

CHAI R ROKEBERG said he thinks [another owner] or co-owner is
protected under the current forfeiture | aw.

M5. SEITZ said that is only in the Minicipality of Anchorage
ordi nance, not state statute.

CHAI R ROKEBERG asked M. Guaneli if, in fact, adopting this
anmendnent |eaves the judge wthout a provision to allow a co-
owner or other owner to obtain the autonobile.

MR. GUANELI opined that the courts always have discretion, and
al so have the duty to protect the interests of innocent owners.
Noting that there is a difference between an innocent owner and
a co-owner, he went on to say, "I think if the co-owner is an
i nnocent owner, we cannot constitutionally take [away] their
interest in a car or any piece of property.”

CHAIR ROKEBERG clarified that there had been provisions [for
protecting the interests of innocent owners and co-owners], "but
they may have been renoved when we did not adopt the civil
proceedi ngs.”" He suggested the conmittee conclude the issue of
Amendnent 1 and then nove on to the issue of [proposing] a
conceptual amendnment instructing the drafter to make sure that
those provisions are included in HB 4, if not already covered
under current statute.

REPRESENTATI VE BERKOW TZ pointed out that under Title 4, there
is language regarding forfeiture, and he said he thinks there is

HOUSE JUD COW TTEE -7- April 3, 2001



a fairly extensive description of how to proceed with the
forfeiture in those cases.

CHAI R ROKEBERG said there is, and that there is a default back
to the crimnal forfeiture. But "just in case,"” he added, they
could have a conceptual anmendnent instructing the drafter to
make certain that the interest of the innocent co-owner and the
ot her owner can be preserved, even in an inmpoundnment situation.

Nunmber 0610

CHAIR ROKEBERG remade the notion to adopt Amendnent 1 [as
anended] . There being no further objection, Amendnment 1 [as
anended] was adopt ed.

Nunmber 0656

CHAI R ROKEBERG nmade a notion to adopt Conceptual Anendnent 2:
"Instructing the drafter - if need be - to nmke sure the
provisions of the inmmobilization on the second offense and any
forfeiture provides for the protection of an innocent co-owner
or lien holder and so forth, [so] that those interests wll be
protected.” There being no objection, Conceptual Anmendnent 2
was adopt ed.

MR. GUANELI proposed a technical anendnent. He directed
attention to page 17, lines [9-10], and suggested that "except

as provided under (1)(A) (i) of this subsection," be stricken,
since it applied to the suspended inposition of sentence (SIS)
provision related to the .08 diversion program which has since
been del et ed.

Number 0750

CHAIR ROKEBERG made a nmotion to adopt this suggestion as
Conceptual Anendnent 3. There being no objection, Conceptual
Amendnent 3 was adopt ed.

MR. GUANELI then directed attention to page 24 [lines 7-9],
Section 39, which is a provision that allows testing pursuant to
a search warrant. The district attorney has told himthat there
is another situation that can arise when a person passes the
breat hal yzer tests and yet is obviously under the influence of
sonet hi ng. In those circunstances, M. GGuaneli thinks it 1is
appropriate that the police be allowed to call a judge, describe
the circunstances, and get authorization to test for substances
ot her than al cohol. He proposed |anguage for another technica
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anendnent : on page 24, at the end of line 9, after "judicial
officer” insert ", in addition to a test permtted by this
section".

MR. GUANELI explained that at |east one judge in Juneau has said
that if a person takes the breath test, there is no opportunity
for further testing because the breath test is all that 1is
permtted by statute, and "I think that additional |anguage
makes it clear that there are going to be rare circunstances
where it is appropriate to do an additional test pursuant to a
warrant . "

CHAI R ROKEBERG asked what the current procedure is, if a person
appears to be under the influence of a controlled substance.

Number 0903

MR. GUANELI said he thinks that in npbst areas in the state,
police would need a warrant to test for a controlled substance.
If circunstances are such that the person has to be taken to a
hospital, the hospital is going to take sone blood, which wll
show i f the person is under the influence of a narcotic. But in
those cases in which the person does not need to go to a
hospital, the only thing authorities can do is to get a warrant.
He said he thinks it is good that this section allows warrants,
but since a judge has ruled that once vyou ve wused the
breat hal yzer nachine, you can't do any further testing, he
thinks it is inportant to include |anguage that allows testing
in addition to that specifically permtted by this section,
because that is the only way police can get the needed evi dence.

REPRESENTATI VE BERKOW TZ said he was curious as to what the
judge's ruling was - here in Juneau - and how judges have rul ed
in other parts of the state. He voiced reluctance to pass a |aw
based on a single anecdote.

MR. GUANELI said the basis for the judge's ruling was, "The
inplied consent statute is here, and that tells you what tests
you can use, and you can't use anything nore." He said he did
not know how judges have ruled in other parts of the state, but
he didn't think it did any harmto add that clause.

CHAIR RCOKEBERG added, "And logically because the test s
permtted in the section.”

REPRESENTATI VE BERKOW TZ ar gued:
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If the other protection[s] of the search warrants are
in place, which they necessarily would be, then this

woul d be unnecessary to add. It seens to ne that in
seeking a warrant to draw bl ood, you' re seeking that
warrant in order to obtain evidence. |Is that correct?

And there's provision under a search warrant procedure
to do that now.

MR. GUANELI replied, "AIl | can tell you is that the position of
the presiding judge in Juneau was that once you ve used the
breath test, you can't do any followup testing."

REPRESENTATI VE BERKOW TZ asked if that is under appeal.

MR. GUANELI said that strictly speaking, those kinds of
deci sions cannot be appealed. A petition can be |odged with the
court of appeals, and then it's discretionary. He added that he
did not know whether there was a petition |odged in that case.

Nunber 1079

CHAIR ROKEBERG said it seens to him that it is the
responsibility of the House Judiciary Standing Conmttee to nmake
sure that the laws are applied evenly in all judicial districts
of the state, notwithstanding a particular ruling, and that he
thinks this "calls out for clarification."

REPRESENTATI VE BERKON TZ said it nay or may not:

What M. GCuaneli is asking us to do is based on a
single instance in Juneau, W thout knowi ng what the
rulings have been in other parts of the state, w thout
having let the judicial process run its course, for us

to intercede. And | know how frustrated we get when
the judges junmp in before we're done doing our
business. | think we ought to let the judges do their
business and then if there's still a problem take

another look at it.
CHAI R ROKEBERG asked how long this ruling has been in effect.
MR. GUANELI said he did not know, but he could inquire of the
district attorney. He added that his inpression is that it is

fairly recent because district attorney notified himonly a few
days ago.
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REPRESENTATI VE COGHI LL posed the question of how many tines
multiple tests could occur. He al so asked whether the ability
to inpose multiple tests could becone a msused tool. Asi de
from the goal of catching wongdoers, there is also the
potential to use this sort of thing to intimdate people, he
added.

MR. GUANELI responded that the kind of evidence that cones from
these tests is evidence that dissipates over a period of tineg,

and therefore the testing needs to occur fairly quickly. He
opined that this is one factor that will limt the potential for
har assnent . He added that a single blood test is useful to

screen for a nunber of substances, so, as a practical nmatter,
there is no need to inpose further testing.

REPRESENTATI VE COGHI LL noted that sonetines people may have
substances in their blood that do not cause inpairnment at the
time that the blood test 1is taken. He asked if [law
enforcement] is going to start looking for those types of
t hi ngs.

Number 1264

MR. GUANELI acknow edged that the kinds of residual anounts of
drugs that can remain in the system m ght very well show up on a
test, but they would show up as background anounts, which would
not intoxicate sonebody, and [law enforcenent] is really | ooking
for higher levels of drugs in order to bring forth a case. He
added that many steps have to be taken to prosecute a [DU] case
i nvolving controll ed substances. Not only does the blood test
have to be taken, but an expert witness nust be called in to
interpret the results of that test; in addition, there has to be
evidence that links the blood test result with soneone's driving
such as an officer's testinony regarding how the defendant was
actually driving at the tine of arrest.

REPRESENTATI VE JAMES noted that M. GQuanel i has finally
mentioned the fact that the reason the person is arrested in the
first place is because he/she had done sonething to indicate a

| ack of control. Based on this assunption, if the breathalyzer
did not indicate a blood alcohol concentration (BAC) |evel of
.08, she said that [law enforcenent] would still have to nake

the presentation before a judge that the person was show ng
signs of sone other influence in order to get a search warrant
to performa blood test.
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MR.  GUANELI agreed. He also noted that certain physical
i ndicators coupled with erratic driving behavior fall under the
probabl e cause standard.

REPRESENTATI VE BERKOW TZ asked whether a person found to have a
controlled substance in his/her bloodstream could be charged
W th possession based on the presence of the substance in the
bl oodst r eam

MR. GUANELI confirmed that this is possible, as long as there is
al so further evidence present to indicate how the substance got
in the person's blood, such as syringes or other paraphernalia.
He added that case law says that the nere fact of having a
controlled substance in the bloodstream is not sufficient for
prosecution of a possession charge.

Number 1453

REPRESENTATI VE BERKOW TZ noted that there is also the
possibility that people who "blow under a .08" and yet have
denonstrated signs of inpairnent mght, indeed, not have any
ot her substances in their bloodstream they mght be ill or they
m ght have been adjusting a radio. He asked at what point "we"
tell law enforcenment that they cannot pursue a case any further.

MR. GUANELI responded that there is a lot of training that goes
into being a law enforcenent officer, particularly surrounding
issues of DU . He opined that nost officers have seen an aw ul
lot if they have been on road patrol for even a short period of
time; at some point it has to be left to the officer's
discretion to be able to determ ne whether soneone is sinply
sl eepy, sick, or suffering froma sprained ankle. He added that
"we" rely on the officer's discretion in applying for any other
type of search warrant in any other type of case, and that it is
appropriate to rely on the officer's discretion in DU cases as
wel | .

REPRESENTATI VE JAMES brought up the point that there are a |ot
of prescribed nedications that specifically instruct people not
to consune alcohol while taking the nedication, and sonetines
just a little alcohol will rmake a profound difference in the way
the nedication affects people. She opined that a person could
make the argunent that he/she is "not guilty of anything bad,"
but her response to such a defense is, "You ve been told [tO]
not have alcohol wth it, nunber one, and if you're not in
condition to be driving a vehicle, then it is your problem"”
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MR. GUANELI agreed.

REPRESENTATI VE BERKOW TZ comented that the [suggested change in
| anguage] is trying to fix a problem before know ng that the
problem really truly exists - whether there is some Kkind of
judicial inpedinent to obtaining these kinds of warrants. He
also said that this |anguage change is being proposed w thout
the kind of full and fair evidentiary hearing that would
normal | y, at | east in a judicial cont ext, acconpany a
constitutional question. "W're doing it wthout, to this
point, hearing from fol ks who m ght have an opposing vi ewpoint,
and |I'm very unconfortable tinkering with the Fourth Amendnent
in this way," he added.

Nunber 1623

CHAI R ROKEBERG said that although he appreciated this point, he
values the credibility of M. Guaneli. Chair Rokeberg also said
that he is not as concerned about the constitutionality issue,
given that the [blood] tests are already provided for in this
section [of Version B]. He surmsed that they were sinply
di scussing the nethodology since the tests are already provided
for.

REPRESENTATI VE BERKOW TZ argued that the basis for denying the
warrant is that it would be considered an unreasonable search -
an unr easonabl e sei zure.

CHAIR ROKEBERG clarified that this point is not raised by M.
Guanel i ' s suggested change to the | anguage.

MR. GUANELI confirmed this interpretation. He said that this
suggested change is based on statutory construction; there are
courts that are taking the inplied consent law - the |aw that
allows for breath tests - and construing it in a limted way to
preclude the admnistration of other types of tests, even
pursuant to warrant. He opined that his suggested change to the
| anguage sinply tells the court that it cannot construe the
statute in this fashion because it is not what is intended by
the | egislature.

REPRESENTATI VE BERKOW TZ argued that "we're construing this

within the context of the Fourth Anendnment; it's a warrant
guestion. "
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CHAI R ROKEBERG said he disagreed; it is a matter of the test
nmet hodol ogy and the number of tests that are already authorized
by statute that can be given, he added.

REPRESENTATI VE JAMES said that they certainly were tal king about
the Fourth Anmendnent, but she also noted that they were

di scussing a judicial decision. She opined, "It's still
di scretionary, to the judge in this case, as to whether or not a
search and seizure is allowed for this.” She also opined that

certainly the judiciary is going to be concerned about Fourth
Amendmnent rights.

REPRESENTATI VE BERKOWN TZ offered that the suggested change in
| anguage would overturn - or take away - the judiciary's
discretion on a case-by-case basis, and he noted that the
commttee has neither seen the Juneau court's decision nor
i nvestigated whether any other [judicial] districts have | ooked
at the question and conme up with the sane ruling.

CHAIR ROKEBERG said that in ternms of intrastate judicial
opi ni on, there has been enough discussion on the issue raised by
M. Guaneli's suggested change in | anguage, al t hough he
acknowl edged that in ternms of a constitutional question, nore
di scussion would be in order, as Representative Berkowitz points
out . Chair Rokeberg noted that he would work wth
Representative Berkowitz and the attorney general to ensure
clarification on this issue.

Nunber 1763

CHAI R ROKEBERG made a notion to adopt the suggested change in
| anguage as Conceptual Anmendnent 4, on page 24, at the end of
line 9, after "judicial officer", to insert ", in addition to a
test permtted by this section".

REPRESENTATI VE BERKOW TZ obj ect ed.

Number 1820

A roll call vote was taken. Representati ves Janmes, Coghill,
Meyer , and Rokeberg voted for Concept ual Amendmnent 4.
Representatives Berkowitz and Kookesh voted against it.

Therefore, Conceptual Anendnent 4 passed by a vote of 4-2.
REPRESENTATI VE COGHI LL referred to page 19, [subsection] (n),

and page 28 [subsection (p)]. He noted that [these subsections]
tal k about soneone who has been previously convicted two tines,
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and then go on to list specific sentences, depending on how many
previ ous convictions a person has. He said it seens like a
msmatch to him and he requested clarification because it
appears to say "if a person is convicted" and then steps back
and speci fies m ni num sent ences.

CHAIR ROKEBERG clarified that this provision lists the m ninum
sentences inposed, depending on how many prior convictions a
person has at the class C felony |evel.

REPRESENTATI VE BERKON TZ further clarified that not every third-
tinme offense becones a felony, due to the ["look back"]
provi si ons.

CHAIR ROKEBERG renmarked that M. Seitz wll be preparing a
"readi ng guide" which will illustrate that approximtely half of
[Version B] sinply nmakes the [refusal provisions] mrror the DU
provi sions, and another major portion of [Version B] changes the
DU provisions so that they include inhalants. He also inforned
menbers that he would be providing them with the packet that
will acconpany HB 4 as it progresses to the House Finance
Commttee, so that menbers nmay relay to him any questions or
concerns regarding [Version B, as anended].

CHAI R ROKEBERG, for the benefit of agency representatives, said:

The issue regarding the calculation of the .08 BAC --
| think that we have had sufficient evidence from the
Department of Public Safety to denonstrate that

they should use the 5 percent increase in BAC [.08]

appr ehensi ons, not the 10 or 15 percent, when
calculating their fiscal notes, ... because |'m going
to recommend that to the finance commttee .... ... |
think ... that we've had sufficient evidence to go

with that, and | just want to caution everybody when
they' re devel oping their fiscal notes.

Number 1979

REPRESENTATI VE JAMES noved to report CSHB 4, version 22-
LS0046\ B, Ford, 4/2/01, as anended, out of conmmittee wth
i ndi vi dual recomrendations and the acconpanying fiscal notes.
There being no objection, CSHB 4(JUD) was reported from the
House Judiciary Standing Commttee.

ADJ OQURNMVENT
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There being no further business before the commttee, the House
Judi ciary Standing Conmttee neeting was adjourned at 12:01 p.m
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